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PEEFAOE. 


In  writing  this  book,  which  I  hope  to  follow  up  by 
a  volume  on  the  law  of  responsibility  or  "torts,"  I 
have  had  in  view  two  objects :  the  first  to  provide  a 
commentary  in  English  on  the  Egyptian  Native 
Code  so  far  as  the  subject  of  obligations  is  concerned, 
and  the  second  to  compare  the  Egyptian  Code  with 
liiore  recent  European  codes,  with  the  civil  law  of  the 
Province  of  Quebec,  and  also  with  the  English  law. 
But  the  articles  upon  obligations  in  the  Egyptian 
Code  are  merely  an  abridgment  of  those  in  the 
French  Code  with  modifications  in  details,  and  the 
Egyptian  Courts,  unless  they  have  already  a  settled 
jurisprudence  of  their  own,  naturally  turn  for  guid- 
ance to  the  French  commentators  and  to  the  decisions 
of  the  French  Courts,  more  particularly  to  those  of 
the  Coiir  de  Cassation. 

Any  commentary  on  the  Egyptian  Code  must, 
therefore,  be,  in  effect,  a  commentary  on  the  French 
Code  indicating  the  points  where  the  Egyptian  legis- 
lator has  introduced  modifications.  This  encourages 
me  to  hope  that  this  book  may  be  found  useful  by 
English  and  American  lawyers  who  are  interested 
in  the  French  law. 

Until  recently  few  lawyers  who  practised  the 
common  law  took  much  interest  in  the  modern  civil 
law,  and  not  many  civilians  were  at  the  same  time 
students  of  the  common  law  of  England. 

Upon  both  sides  there  are  gratifying  signs  of 
change  in  this  respect.  But  it  must  be  admitted  that 
many   difficulties   confront   the    French   lawyer   who 
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wishes  to  compare  the  English  hiw  with  his  own. 
There  are  no  English  Codes  for  him  to  turn  to.  He 
cannot  be  expected  to  find  his  way  in  the  mazes  of 
the  English  reports,  even  if  he  has  access  to  them, 
which  is  rarely  the  case.  And  in  spite  of  the  nmnber 
of  admirable  text-books  upon  special  subjects,  there 
is  not  any  good  and  short  compendium  of  the  English 
private  law  which  quite  fills  the  place  of  such  a  work 
on  the  French  law  as,  for  example,  M.  Planiol's 
Traits  Elementaire  de  Droit  Civil. 

The  brief  notes  on  English  law  in  this  work,  and 
the  references  given  in  them,  will,  I  hope,  be  of  some 
service  in  this  regard. 

In  dealing  with  some  subjects,  more  particularly 
the  formation  of  consent,  the  vices  of  consent,  and 
unlawful  contracts,  these  comparisons  are  fairly 
systematic.  In  other  parts  of  the  work,  such  as  the 
chapters  on  the  various  kinds  of  obligations,  and  on 
the  modes  of  extinction  of  obligations,  this  com- 
parison presents  less  interest. 

In  the  notes  on  English  law  there  are  many 
references  to  familiar  English  text-books.  This  does 
not  require  any  apology  when  it  is  remembered  that 
the  summaries  are  meant  for  foreign  students. 

As  regards  French  authorities  it  is,  perhaps,  well 
to  explain  that  in  order  to  avoid  giving  long  lists  of 
writers  and  of  decisions  on  both  sides  of  a  question, 
I  liave  often  contented  myself  with  citing  the  place 
in  Dalloz,  Nouveau  Code  Civil  Annote,  where  such  lists 
may  be  found. 

I  am  indebted  to  my  wife  for  much  help  in 
correcting  the  proof-sheets. 

SuLTANiA  School  of  Law, 

Caiko, 

Mai/  1st,  1920. 
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ALPIIABKTIOAL  LIST  OF  MAXIMS  AND  PHRASES. 


•,*  Latin  is  not  taught  iu  the  curriculum  of  the  Egyptian 
Government  schools. 


MAXIMS. 

A  fortiori 

Ab  initio 

Actio  stricti  juris 

Actio  bonae  fidei 

Actus  conditionalis  defecta  con- 
ditione  nihil  est 

Ad  conBervandum  vel  perpetuen- 
dam  obligationem  non  ....  ad 
augendam 

Adeoque  omnia  perinde  revocan- 
tur  restauranturque  aesi  neque 
alienatio  neque  liberatio  facta, 
aut  quid  aliud  gestum  esset 

Ad  hoc 

Adjectus  solutionis  gratia 

Ad  nauseam 

Ad  probationem 

Alt€ri  stipulari  nemo  potest 

Anatocisme 

Auimo  donandi 

Animo  vicino  nocendi 

Causa  donandi 
Certat  de  damno  evitando 
C'ertat  de  lucro  captando 
Cognitio  extra  ordineni 
Oondictio   causa   data   causa    non 
^ecuta 


Condictio  indebiti 

C'jndictio  ob  turpera  vel  injustam 

oausam 
Condictio  sine  causa 

Confirmatio  nil  dat  novi 

Consensus 
Consensus  in  idem 
Consilium     fraudis     et      tventus 
damni 


with  stronger  reason. 

from  the  beginning. 

action  of  the  strict  law. 

action  of  good  faith. 

a  conditional  promise  is  null  if  the  condition 

fails, 
for  the  purpose  of  preserving  or  keeping  up 

the  obligation,    not  for  the  purpose  of 

increasing  it. 
and  accordingly  everything  is  to  be  brought 

back  and  restored  as  if  there  had  been 

no   alienation    or   discharge    and    as    if 

nothing  else  had  been  effected, 
for  this  object. 

person  brought  in  to  receive  payment, 
to  the  point  of  producing  disgust, 
for  proof. 

nobody  can  stipulate  for  another, 
interest  upon  interest, 
with  the  intention  of  making  a  gift, 
with  intent  to  injure  one's  neighbour. 

the  cause  of  the  donation. 

he  fights  to  avoid  a  loss. 

he  fights  to  make  a  gain. 

an  enquiry  by  special  process  of  law. 

An  action  for  repetition  of  something  paid 

on  the  ground  that  the  act  or  event  in 

view  of  which  the  payment  was  made  did 

not  take  place, 
action   for   repetition   of    something    paid 

which  is  not  due. 
action  to  recover   something   paid   for   an 

immoral  or  unlawful  cause, 
action  to  recover  something  paid  without  a 

cause, 
confirmation  or  ratification  does  not  create 

anything  new. 
consent. 

agreement  as  to  the  same  thing, 
fraudulent  intention  and  resulting  damage. 
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MAXIMS. 

Contra   nor    valentem   agere    non 

currit  praescriptio 
Culpa  lata  dolo  aequiperatur 

Cum   certum   est    an   et  quantum 

debeatur 
Cur  debetur  ? 

Damnum  emergens 
De  proxenetico,  quod  et  sordidum, 
golent  prresides  cognoscere 

Denier  ;i  Dieu 

Dies  a  quo 

Dies  ad  quern 

Dies  interpellat  pro  homine 

Do  ut  facias 

Dolus  semper  praestatur 

Donatio  sub  modo 

Emptio  rei  speratae 

Emptio  spei 

Erga  omnes 

Error  in  negotio 

Et  -sicuti  f»pes  rei  quae  speratur 
facit  valere  stipulationem  ita 
spes  personae  quae  speratur  facit 
valere  talem  donationem 

Ex  hypotliesi 

Ex  mero  motu 

Ex  officio 

Except!  o  doli 

Exceptio  non  adimpleti  contractus 

Expressiounius  est  exclusio  .  .  ,  . 
alterius 

Fait  du  prince 
Fraus  omnia  rumpit 


Genus  nunquam  perit 

Idola  fori 

In   causa    deposit!    compensationi 

....  locus  non  est,  sed  res  ipsa 

reddenda 
In  facultate  solutionis 
In  forma  specifica 
In  obligatione 
In    pari    causa     possessor     potior 

haberi  debet 
In   pari   causa  turpitudinis  eessat 

repetitio 


MEANING. 

prescription  does  not  run  against  a  person 
incapable  of  suing. 

gross  negligence  is  assimilated  to  inten- 
tional wrongdoing. 

when  it  i.s  certain  whether  there  is  a  debt 
and  how  much  is  due. 

why  is  it  due  Y 

loss  which  results. 

as  regards  marriage -brokerage,  which  is  a 
sordid  business,  the  governors  are  com- 
petent to  decide. 

God's  penny  or  earnest  money. 

date  from  which. 

date  to  which. 

the  expiration  of  the  time  is  itself  equiva- 
lent to  demand. 

I  give  that  you  may  do  something. 

one  is  always  liable  for  intentional  wrong- 
doing. 

donation  subject  to  a  charge  or  condition. 

sale  of  a  thing  expected. 

sale  of  a  chance. 

as  against  everybody. 

mistake  as  to  the  nature  of  the  business. 

and  just  as  the  expectation  of  a  thing  which 
is  hoped  for  validates  a  stipulation  con- 
cerning it,  so  the  expectation  of  a  person 
who  is  hoped  for  validates  such  a  don- 
ation. 

^y  hypothesis. 

of  its  own  accord. 

in  its  official  duty. 

defence  of  fraud. 

the  defence  that  the  contract  has  not  been 
performed  by  the  other  party. 

the  fact  that  one  thing  is  expressed  implies 
that  the  other  thing  is  excluded. 

act  of  the  Sovereign. 

fraud  breaks  everything,  i.e.,  ordinary 
rules  do  not  apply  in  case  of  fraud. 

a  class  of  things  never  perishes. 

common  fallacies. 

in  the  case  of  deposit  there  is  no  room  for 

compensation,  but  the  thing  itself  must 

be  restored, 
in  the  choice  of  the  payment, 
in  specific  form, 
in  the  obligation, 
other  things  being  equal  the  possessor  is 

entitled  to  prevail, 
there  is  no  right  of   repetition  when  the 

parties  are  equally  guilty  of  disgraceful 

conduct. 

b  2 
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MAXQCS. 

In  piri  delicto 
ludebitum 
In  rem  versiim 
Interusuriiun 
Ipso  facto 
Ipso  jure 

Judicia  decisoria 

Judicia  ordinatoria 

Jura  ad  rem 

Jura  in  re 

Jure  haereditarii> 

Jure  suo 

Jus  disponendi 

Jus  offerendi 

Lucrum  cessans 

Mauu  militari 
Marebe  a  forfait 


MEANrXG. 

guilty  of  the  like  offence. 

something  -which  "was  not  due. 

applied  to  advantage. 

the  interest  accruing  in  the  meantime. 

by  the  very  fact. 

by  the  law  itself. 

judgments  deciding  a  question. 

judgments  ordering  something  tn  lie  done. 

rights  to  a  thing. 

rights  in  a  thing. 

by  the  right  of  inheritance. 

in  their  own  right. 

the  right  to  dispose  of. 

the  right  to  make  an  offer. 

gain  which  ceases. 

by  employing  the  officers  of  justice, 
contract  for  a  fixed  lump  price. 


Nemo   auditur  proprium   turpitu- 
dlnem  allegans 


no  one  is  allowed  to  found  a  claim  upon  his 
own  disgraceful  conduct. 
Nemo  plus  juris  transferre  potest     no  one  can  transfer  a  higher  right  than  he 

quam  ipse  habet  has  himself. 

Nemo  potest  praecisecogi ad  factum    no  one  can  be  compelled  specifically  to  per- 
form a  personal  act. 
Non-dominus  one  who  is  not  the  owner. 

Nudum  pactum  naked  agreement. 

Omnem  vim  cui  resist!  non  potest        even,-  force  which  is  irresistible. 


Pactum  de  quota  litis 

Pendente  conditione 
Penitus  extranei 
Pis  aller,  a 
Pleno  jure 
Pretium 
Pro  tanto 
Propria  virtute 

Quae  fortuitis  casibus  accidunt 
cum  praevideri  non  potuerant 

Quasi  ex  contractu 

Quasi  ex  delicto 

Qui  facit  per  alium  facit  per  ee 

Qui  haeret  in  litera  haeret  in 
cortice 

Qui  in  mora  est  culpa  non  vacat 
Quid  debetur  ? 
Quid  pro  quo 

Quoad  huDC 


agreement  to  pay  a  proportion  of  the  sum 

in  dispute, 
during  the  condition, 
complete  strangers. 
a  bad  thing,  but  the  best  possible, 
by  mere  operation  of  law. » 
price. 

to  that  extent, 
by  its  own  force. 

inevitable  accidents  are  those  which  it  is 
impossible  to  foresee. 

as  if  from  contract. 

as  if  from  delict. 

he  who  acts  by  another  acts  bj-  himself. 

he  who  sticks  at  the  letter  (of  an  agree- 
ment) sticks  in  the  bark  of  the  tree,  i.e., 
he  does  not  get  below  the  siu-face. 

he  who  is  in  default  is  not  free  from  fault. 

why  is  it  due  r 

something  in  return  or  in  exchange  for 
another  thing. 

as  far  as  he  is  concerned. 
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MAXIMS. 

JRato  manente  pacto 

Ees 

Res  certa 

Res  inter  alios  acta  aliis  non  nocet 

Res  judicata 

Res  perit  domino 

Resoliito  jure  dantis  resolvitur  jus 

accipientis 
Restitutio  in  integrum 
Ronde  de  lait 


MEANING. 

the  agreement  standing  valid. 

thing. 

determinate  thing. 

a  transaction  between  certain  persons  doe» 

not  prejudice  other  persons, 
chose  jugee. 

the  thing  perishes  for  its  owner, 
when  the  right  of  the  giver  is  dissolved, 

the  right  of  the  receiver  is  also  dissolved, 
restoration  to  the  former  situation, 
a  milkman's  business. 


Salus  rei  publicae  suprema  lex 
Si  ob  maleficium  ne  fiat  promissum 
sit,  nulla  est  obligatio 

Si  voluero 

Singuli  solidum  debent 
Sine  qua  non 
Solutio 

Solutione  tantum 
Spes 
Spoliator 

Spoliatus  ante  omnia  restituen- 
dus 

Status  in  quo  ante 
Stricti  juris 

Toto  caelo 

Traditionibus  et  usucapionibus 
domiuia  rerum  non  nudis  pactis 
transferuntur 


the  safety  of  the  state  is  the  supreme  law. 
if  a  promise  is  made  to  induce  another  to 

refrain  from  committing  a  criminal  act, 

the  obligation  is  null, 
if  I  shall  choose, 
each  owes  the  whole, 
an  indispensable  condition, 
payment  or  performance,  literally  untying, 
by  payment  only, 
hope. 

the  despoiler. 
the  person  who  has  been  despoiled  must 

first   of   all    be   restored   to   his  former 

position, 
position  in  which  it  was  before, 
of  the  strict  law. 

by    the   breadth   of    the   hearens,   i.e.,  as 

widely  as  possible, 
by  delivery  and  by  usucapion  property  is 

transferred  and  not  by  mere  agreement. 


Ultra  vires 

Unum  debent  omnes 

Uniun  est  in  obligations 

Vigilantibus non  dormientibus  jura 

....  subveniunt 
Vinculum  juris 
Vis  major 
Voluntas  coacta  est  voluntas 


beyond  its  power. 

they  all  owe  one  thing. 

there  is  one  thing  in  the  obligation. 

laws  come  to  the  aid  of  those  who  keep 
awake,  not  of  those  who  are  asleep. 

legal  bond. 

irresistible  force. 

a  consent  induced  by  compulsion  is  never- 
theless a  consent. 
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THE  LAW  OF  OBLIGATIONS. 


CHAPTEE    I. 

OBLIGATIONS  IN  GENERAL— THEIR  SOURCES  AND 

CLASSES. 

Definition   of   an   obligation. 

The  Egyptian  Native  Code  defines  an  obligation  as  follows,  in 
Article  90/144:  ''An  obligation  is  a  legal  bond.,  the  object  of 
which  is  to  procure  an  advantage  for  one  person  by  constraining 
another  to  do  or  abstain  from  a  definite  act.'' 

This  definition  is  a  modification  of  the  definition  of  a  contract 
given  in  the  French  Code  (art.  1 101).  Le  contrat  est  une  con- 
vention par  laquelle  une  ou  pliisieurs  personnes  s'obligent  envers 
une  ou  plusieurs  autres  a  danner,  a  faire  ou  a  ne  pas  faire  quelque 
chose. 

The  legal  bond  may  arise  from  a  contract  or  from  one  of  the 
other  sources  of  obligations  which  will  be  mentioned  immediately, 
and  the  definition  of  the  Egyptian  Code  states  clearly  enough  the 
essential  characters  of  an  obligation.  It  is  true  that  the  person 
who  is  bound  is  always  bound  either  to  an  act  or  an  abstention. 
The  obligation  to  give  is  a  kind  of  obligation  to  do  a  definite  act. 
But  there  are  so  many  important  differences  between  the  effect 
of  this  obligation  and  that  of  other  obligations  to  do  that  it  is 
better  to  class  the  obligation  a  donner  separately.  I  prefer  there- 
fore the  definition  of  Aubry  and  Rau: — Une  obligation  est  la 
necessite  juridique  par  suite  de  laquelle  une  personne  est  astreinte 
envers  une  autre,  a  doitner,  a  faire  ou  a  ne  pas  faire  quelque  ohose. 
(5th  cd.  4,  p.  3.) 

Term  obligation  a  metaphor. 

The  term  obligation  and  the  expression  "legal  bond"  or  Uoi 
dtC  droit  are  metaphorical,  and  are  inherited  from  the  Roman  law. 
The    two    parties   are    conceived    of    as   bound     together    by    an 
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iinagiiKiiy  Lliain— tho  JKris  vhiciilum ;  and  when  the  debt  is  paid 
or  porfoi-nied  there  is,  in  the  language  of  the  Roman  law,  an  uu- 
fasteninu  of  tho  chain  by  which  tlie  debtor  was  bound.  The 
technical  torm  of  the  Roman  law  for  the  fulfilling  of  an  obligation 
was  '■  thf  untying  ' — sohitio. 

Parties  to  an  obligation. 

In  an  obligation  there  must  always  be  a  person  wlio  is  entitled 
b\  law  to  exact  the  performance  of  the  obligation  by  the  other. 
This  ptuson  is  called  the  creditor.  Conversely,  there  must  always 
hv  a  pei-son  who  can  be  compelled  to  make  the  performance.  This 
pei-son  is  called  the  debtor.  But  there  may  be  several  creditors, 
to  each  of  whom  the  debtor  is  bound  by  the  same  obligation,  or 
several  debtors,  each  of  whom  is  bound  by  the  same  obligation  to 
the  same  creditor;  or  there  may  be  several  creditors  in  favour  of 
whom  several  debtors  are  bound.  When  there  is  u  plurality  of 
creditors  it  may  be  that  each  of  them  is  entitled  to  claim  the 
payment  of  the  wlude  debt,  and  that  the  payment  to  one  of  them 
lilxn-ates  the  debtor.  Or  it  may  be  that  each  of  the  creditors  is 
<>ntitled  only  to  claim  an  aliquot  share  of  the  debt.  And,  in  like 
manner,  when  there  are  several  debtors  it  may  be  that  each  of 
them  can  be  called  upon  to  pay  the  whole  debt;  or,  on  the  other 
hand,  that  each  of  them  is  liable  only  for  his  share.  This  will 
be  explained  when  we  come  to  s^pcak  of  joint  obligations  and 
joint  and  several  obligations. 

The  two  faces  of  an  obligation. 

If  wc  look  at  an  obligation  from  the  point  of  view  of  the  creditor 
the  obligation  is  an  asset— a  o'eance.  In  making  up  a  state- 
ment of  his  assets  the  creditor  will  properly  include  sums  due  to 
him  by  others  in  virtue  of  obligations.  If,  on  the  other  hand,  we 
look  at  an  obligation  from  the  point  of  view  of  the  debtor  it  is 
.1  d.bt  which  should  be  included  among  his  liabilities  if  he  were 
making  a  .statement  of  his  financial  position. 

But  in  many  of  the  ol)ligations  arising  from  contract  the 
-ilu.'ition  is  not  so  simple  as  this.  NeitlxT  of  the  ]);irtics  i-  purely 
:,  ei-editor  or  purely  a  debtor. 

This  is  because  those  contracts  which  are  called  bilateral 
produce  several  obligations.  In  the  contract  of  sale,  for  example, 
tho  s<'ller  has  the  obligation  to  deliver  the  thing  and  to  make 
fXTtain  warranties,  and  in  lespect  of  these  things  he  is  a  debtor. 
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Dii  the  other  hand,  he  is  entitled  to  claim  the  price  and  in  this 
respect  lie  is  a  creditor.  Conversely,  the  buyer  is  a  creditor  who 
can  compel  delivery  of  the  thing-  bought,  and  a  debtor  who  can 
be  compelled  to  pay  the  price.  But  although  the  parties  to  a 
contract  of  this  class  are  at  the  same  time  creditors  and  debtors, 
if  we  analyse  the  contract  it  is  found  to  consist  of  a  number  of 
obligations  in  each  of  which  there  is  one  party  who  is  purely  a 
creditor  and  another  who  is  purely  a  debtor.  \:     '      . 

Legal  nature  of  a  right  of  obligation. 

In  French  the  word  droit  is  unfortunately^  ambiguous.  It  may 
mean  the  law  which  protects  the  rights  of  individuals,  and  some- 
times creates  these  rights;  or,  on  the  other  hand,  it  may  mean  the 
rights  themselves  which  are  so  created  or  protected. 

If  A  makes  a  contract  with  B  to  pay  him  a  sum  of  money 
it  is  the  drmt  oivil  to  which  B  can  appeal  to  enforce  the  payment 
of  the  debt.  If  A  wrongfully  injures  the  person  or  property  of 
B  it  is  le  droit,  that  is,  le  droit  civil,  to  which  B  can  appeal  to 
compel  A  to  make  reparation.  But  in  both  these  oases  the  right 
which  B  has  is  itself  designated  as  a  droit.  In  order  to  avoid 
■  .this  ambiguity  French  writers  commonlj-  speak  of  the  law  which 
sanctions  the  right  as  le  droit  objectif  {e.g.,  Capitant,  Introduc- 
.tion,  3rd  ed.,  p.  87).  In  English  no  ambiguity  of  this  kind  is 
possible  because  the  authority  which  sanctions  or  creates  the  right 
is  caUed  the  "law,"  while  the  word  "right"  is  reserved  for  the 
lesal  interest  which  is  so  sanctioned  or  created.  To  take  the 
illustration  just  given,  we  sliould  need  to  say  in  French  that  ^B 
has  a  droit  suhjectif  which  is  protected  by  the  droit  objectif, 
whereas  in  English  we  can  say  more  clearly  and  simply  that  B 
has  a  righc  which  is  protected  b}^  the  law.  Legal  rights  may 
be  classitied  in  various  ways,  but  perhaps  the  most  convenient 
•classification  of  them  is  to  divide  them  first  into  two  groups: 
(a)  political  rights,  and  (b)  civil  rights.  Under  political  rights 
will  fall  the  right  to  vote  at  an  election  of  the  members  of  a 
legislative  body,  or  of  any  local  councils  to  which  the  manage- 
ment of  certain  public  affairs  is  delegated  by  the  law,  as  well  as 
the  right  to  be  elected  to  anj  public  office. 

A  man  may  enjoy  full  legal  capacity  and  be  in  possession  of  all 
civil  rights  and  yet  by  the  constitution  of  the  country  in  which  he 
i-esides  ho  may  have  no  political  rights. 

On  the,  other  hand,  in  countries  where  slavery  does  not  exist 
Jill  persons  enjoy  civil  rights,  bv  which  we  mean  that  they  are 
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entitled  to  have  thrir  lilu>il\  [irotrcti'il.  that  tln'v  can  own  pro- 
[x-rty  and  dispose  of  it.  and  so  forth.  It  is  true  that  lor  their 
own  protection  certain  poi"Sons,  for  instance,  minors,  can  claim 
that  their  cajiacity  is  limited,  and  a  man  may  be  deprived  of  some 
of  his  civil  right-s  as  part  of  a  pnnishnn'nl  inllicted  for  breach  of 
thf  penal  law. 

Civil  right-s  again  nia\  b«'  divided  into  three  classes:  ^a  public- 
right*;   (b    rights  of  status:  and  (c)  patrimonial  rights. 

(a)  Public  rights. — Under  public  rights  will  fall  the  rights- 
to  be  protected  against  attacks  on  one's  person,  reputation  or  pro- 
perty, the  right  of  freedom  of  speech,  freedom  of  religion,  i.e..  the 
group  of  rights  frequently  spoken  of  as  rights  of  civil  and  religious 
lil>'rty,  the  nature  and  extent  of  which  depend  upon  the  public 
law  of  each  State.  These  rights  may  have  a  pecuniary  value,. 
as  is  seen  in  the  fact  that  a  man  whose  reputation  has  been 
wrongfully  aspersed  may  obtain  damages,  but  the  law  does  not 
regard  these,  primarily,  as  (patrimonial  rights.  If  a  man  were 
making  up  a  balance-sheet  of  his  assets  and  liabilities  he  would 
not  put  down  among  his  assets  a  sum  of  money  as  representing  the 
value  to  him  of  his  public  rights,  inasmuch  as  these  are  rights 
which  he  cannot  dispose  of  or  in  any  wa}'  turn  into  money.  The 
damages  to  which  he  may,  in  certain  events,  be  entitled  as  re- 
paration for  an  attack  upon  his  public  rights,  are  not  intended 
to  be  a  pecuniary  equivalent  for  the  rights  attacked  but  as  a 
punishment  upon  the  wrongdoers. 

(b)  Rights  of  status. — These  are  the  rights  which  belong  to 
certain  persons  in  virtue  of  their  forming  part  of  a  particular 
family.  A  pei*son  has  certiiin  rights  given  to  him  by  law  as  a 
husband,  a  wife,  a  child,  a  son-in-law,  etc.  Most  of  these  rights 
Ix'long  to  the  personal  law  and  arc  not  primarily  patrimonial, 
6uch  as  the  authority  which  the  husband  may  have  over  the  wife,, 
or  the  father  over  the  children.  But  some  of  the  rights  of  status 
or  droits  cle  famille  are  of  a  pecuniary  nature,  such  as  the  right  to 
claim  an  alimentary  provision,  and  this  right,  as  will  be  more 
fully  explained  later,  is  regarded  as  being  an  obligation  created 
by  law  and  therefore  falls  within  our  scope,  while  the  other  rights. 
of  status  are  excluded  from  it. 

(c;]  Patrimonial  rights. — Under  this  head  fall  all  those  rights 
whicii  an-  priinaril\  of  a  pecuniary  character  and  would  propeiiy 
be  included  among  his  assets  by  a  man  who  was  making  up  a  state- 
ni<^'nt  of  his  pecuniary  position.  These  patrimonial  rights  must 
be  divided  into  absolute  rights  and  relative  rights,  to  use  a  ter- 
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minology   which   is  coming   into   favour,   or,   if  wo  employ    the 
traditional  terms,  into  real  and  personal  rights. 

Absolute  or  real   rights  and   relative  or  personal  rights. 
Absolute  rights. 

Patrimonial  rights  are  of  two  kinds  which  differ  widely  as  to 
their  effects.  In  the  tirst  place,  a  man  may  have  the  right  to 
enjoy  the  possession  and  use  of  some  portion  of  the  physical  world, 
immoveable  or  moveable,  and  to  dispose  of  it  as  he  thinks  fit. 
This  is  what  we  call  ownership.  The  owner,  provided  he  pos- 
sesses full  personal  capacity,  can  do  what  he  likes  with  his  own 
except  in  so  far  as  there  may  be  provisions  of  law  which  prohibit 
an  owner  from  doing  certain  things;  or,  in  the  second  place,  a 
man  may  have  become  entitled  to  exercise  over  some  property 
which  does  not  belong  to  him  some  right  or  several  rights  which 
normally  belong  to  an  owner.  He  may  have,  for  example,  the 
usufruct,  that  is,  the  right  of  using  and  enjoying  property,  whether 
moveable  or  .immoveable,  which  belongs  to  another.  Or  he  may 
have  ovei-  an  immoveable  which  belongs  to  another  a  right  of  the 
kind  called  a  servitude.  Or,  thirdly,  he  may  have  over  property 
■which  belongs  to  another  a  special,  right  of  security,  such  as  a 
pledge  over  moveables  or  innnoveables,  or  a  hypothec  or  judgment- 
charge  over  immoveables,  and,  if  certain  provisions  of  the  law 
have  been  complied  with,  this  right  of  security  is  a  real  right. 
The  owner  of  property,  or  the  person  entitled  to  the  enjoyment  of 
the  real  right,  is  protected  by  the  law  against  attack.  If  any 
one  interferes  with  him  by  getting  possession  without  his  consent 
of  the  thing  over  which  his  right  of  property  extends,  or  by  pre- 
venting his  full  enjoyment  of  it,  or  by  depriving  him  of  the  enjoy- 
ment of  his  right  of  servitude,  or  of  his  right  of  security,  he  has 
an  action  to  prevent  this  interference  and  to  be  restored  to  tho 
full  enjoyment  of  his  right.  His  title  to  this  action  does  not 
d<>pend  on  the  fact  that  the  defendant  is  bound  to  him  by  contract 
or  has  been  guilty  of  any  fault.  It  may  be  that  the  person 
who  has  interfered  with  him  was  in  perfectly  good  faith.  The 
title  of  the  person  whose  right  is  real  is  given  to  him  by  the  law 
itself.  It  is  not  a  right  against  a. particular  person  but  a  right 
against  all  the  world,  a  right  to  cry  "hands  off"  to  anyone  who 
interferes  with'  him.  On  this  account  such  rights  were  called 
by  the  Roman  lawyers  jura  in  re,  and  are  called  in  the  modern 
French  law  real  rights  or  absolute  rights. 
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Relative  rights. 

Ill  sharp  contrast  to  tliis  group  of  riglits  we  liave  tliose  rights- 
■which  consist  in  a  claim  against  a  determinate  person  to  compel 
him  to  deliver  some  material  thing  or  to  do  or  abstain  from  doing- 
some  detiuite  act. )  Hgre  the  right  exists  only  against  a  partiouhir 
debtor,  either  the  person  originally  bound  or  some  person  who 
has  succeeded  to  his  liability  .^1  Tlie  debtor  is  bound  because  lie 
is  "obliged/"  and  to  that  extent  ho  is  in  a  different  position  from 
the  rest  of  the  world.  If  I  am  thi'  owner  of  a  house  my  right 
to  the  uninterrupted  enjoyment  of  it  is  a  right  as  against  every- 
body— crija  oniucs.  But  if  I  am  the  lessee  of  a  house  my  right  to 
be  protected  in  its  enjoyment  is  a  right  against  my  lessor  only. 

r^hese  rights  or  claims  against  a  particular  debtor  were  called  by 
the  civilians  jiini  (id  ron,  and  are  now  known  as  personal  rights 
or  relative  rights,  though  the  best  name  of  all  for  this  class  of 
rights  is  "obligations.' 

Th<'  distinction  between  the  two  groups  is  very  clearly  and 
shortly  stated  by  Pothier  in  these  terms:  — 

Le  jus  ill  re  -est  le  droit  que  nom  avons  dans  line  chose,  par 
lequel  elle  nous  appartient  an  maim  a  eertains  egards.  Le  jiis 
ad  rem  est  le  droit  que  notis  ai^07is  non  dam  la  chose  mais  seule- 
ment  par  rapport  a  la  chose,  centre  la  personne  qui  a  contracte 
euvers  nous  V obligation  de  nous  la  donner.  {Trait e  du  droit  de 
d<rmmnc  de  Propriete,  n .  1 . ) 

,  -,■  The  right  of  the  creditor  is  essentially  a  right  to  control  the 
debtor  with  regard  to  'the  particular  thing  which  is  the  object  of 
the  obligation.  To  a  certain  extent  the  debtor  has  limited 
his  freedom  of  action.  Savigny,  who  gives  an  admirable  analysis 
of  the  nature  of  an  obligation,  defines  it  thus: — -"The  control 
over  another  person,  not,  however,  over  this  person  as  a  whole,  for 
then  his  personality  would  be  taken  away,  but  over  certain  parti- 
cular acts  of  his  which  must  be  regarded  as  subtracted  from  his 
freedom  and  subjected  to  our  will."  {Ohligationrecht,  chap.  1, 
s.  2.)  The  creditor  has  a  right  against  the  debtor  which  he  has 
not  against  anyone  else  in  the  world.  The  debtor  may  in  this 
particular  respect  be  regarded  as  a  slave.  He  has  surrenderad 
his  liberty.  This  is  why  the  law  will  not  enforce  certain  obliga- 
tions which  involve  too  great  a  loss  of  liberty. 

Thus,  a  contract  by  which  a  servant  binds  himsell'  J  or  his  life 
is  null.  (C.  C.  E.  402/490:  C.  C.  F.  1780;  C.  C.  Q.  1667. 
See    Eeq.    15  janv.    1800.    I).   01.    1.   .'^,1.    aiul     infriL    p.    165.) 
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It  is  only  as  regaixls  particular  acts  that  the  law  will  allow  a 
mau  to  give  up  his  freedom.  It  is  true  that  in  some  contracts 
the  debtor  is  bound  to  an  indefinite  number  of  acts  extending, 
it  may  be,  over  an  indetinite  time.  Thus,  the  period  of  a  man- 
date may  be  undetermined,  and  a  partnership  may  be  for  an 
unlimited  time.  But  it  is  signihcant  that  the  mandatory  may, 
subject  to  certain  conditions,  always  put  an  end  to  the  mandate 
by  renunciation.  (C.  C.  E.  522/640;  C.  C.  F.  2007;  C.  C.  Q. 
1759.) 

And  when  no  term  is  hxed  for  a  partnership  any  partner  can 
retire  at  wiU  if  he  does  so  in  good  faith  and  not  at  an  inconvenient 
time.  (C.  C.  E.  445/542;  C.  C.  F.  1869;  C.  C.  Q.  1895.) 
The  law^  will  not  allow  a  mandatary  or  a  partner  to  place  himself 
in  a  position  which  might  be  a  kind  of  perpetual  slavery.  An 
obligation  then  involves  the  control  over  another  person,  but  a 
control  which  extends  no  further,  than  to  compel  him  to  do  certain 
particular  things  and  not  altogether  to  surrender  his  free  will  to 
the  creditor. 

Is  it  essential  that  a  personal  right  should  be  only  for  a 
limited  period  of  time? 

It  has  been  suggested  that  a  personal  right  by  its  ver}^  nature 
cannot  be  perpetual.  But  this  does  not  appear  to  be  sound.  Aii  - 
obligation  cannot  be  perpetual  when  that  would  involve  too  great:, 
a  limitation  of  human  freedom.  And  the  hire  of  things  cannot 
be  perpetual,  probably  because  it  is  considered  to  be  against  public 
policy  to  debar  for  ever  the  owner  of  property  from  its  enjoyment. 
(See  Viollet,  Histoire  du  Droit  Civil  Frangais,  2nd  ed.  p.  7:^4.) 
The  codes  say  the  hire  of  things  must  be  "  dui'ing  a  certain  time." 
{C.  C.  E.  362/445;  C.  C.  F.  1709;  C.  C.  Q.  1601.)  And  in 
France  the  duration  of  a  lease  'cannot  be  for  more  than  ninety- 
nine  years,  by  the  loi  de  18—29  decembre,  1790.  (Aubry  et  Ran, 
5th  ed.  5,  p.  282.)  But  although  there  may  be  reasons  of  public 
policy'  against  allowing  certain  obligations  to  extend  over  an  in- 
definite time  it  is  not  essential  to  a  personal  right  that  it  should 
be  only  for  a  limited  j)eriod.  It  is  true  that  such  rights  are  seldom 
intended  to  go  on  indefinitely,  whereas  it  is  quite  otherwise  with 
real  rights  and  with  rights  of  status.  Real  rights  are  frequently-' 
perpetual.  There  is  no  reason,  for  instance,  why  a  servitude  should 
not  go  on  for  ever,  and  in  most  cases  its  duration  is  not  limited  in 
point  of  time.  And  it  is  one  of  the  marks  of  rights  of  status  that 
they  are  intended  to  go  on  indefinitely  so  long  as  the  party  who  owes 
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tlie  right  aiul  the  party  to  wlioni  the  right  is  owed  both  continue 
to  live.  A  father  or  a  husband  continues  to  be  bou^id  by  the 
duties  ^vhich  fall  upon  him  in  that  character  so  long  as  he  is  a 
father  or  a  husband. 

Personal  rights  in  very  many  cases  consist  in  obligation^  to 
give  or  to  do  something,  the  giving  or  doing  of  which  puts  an  end 
by  a  single  act  to  the  relation  between  the  parties.  If  I  ow<>  yon 
601.  and  I  pay  my  debt  at  the  proper  time,  there  is  no  longer 
any  obligation  subsisting  between  us.  But  all  obligations  are  not 
of  this  kind.  The  lessor  and  the  lessee,  for  example,  both  bind 
themselves  to  a  definite  series  of  acts.  And  although  in  this  case 
this  can  only  be  for  a  certain  time  it  is  quite  conceivable  that  a 
personal  right  may  be  pei-petual.  A  French  case  offers  an  interest- 
ing illustration  of  tlds  possibility.  The  authorities  of  a  hospital 
by  a  contract  bound  themselves  to  place  a  certain  number  of  bods 
in  the  hospital  at  the  disposal  of  a  medical  faculty  for  the  purposes 
of  clinical  teaching.  No  period  of  time  was  fixed,  and  it  was 
held  that  this  was  an  innominate  contract,  not  the  lease  of  a  thing, 
and  that  it  created  a  peqietual  obligation.  (Cass.  25  juin,  1907, 
D.  1908,  1.  81,  note.  Cf.  Cass.  17  aout,  1880,  D.  81.  1.  402; 
Cass.  24  juill.  1884,  D.  84.  1.  18o.;^ 

♦ 

Practical  consequences  of  the  distinction  between  real  rights 
and  personal  rights. 

The    distinction    between   a    real    right    and    an    obligation    is 

specially  important  from  three  points  of  view:— (a)  the  deter- 

•  mination  of  the  object;  (b)  the  right  of  following  the  object  into 

the  hands  of  third  parties— the  droit  de  suite ;  and  (c)  the  right 

of  preference. 

(a)  Detennimition.—A  real  right  can  exist  only  over  a  deter- 
minate thing.  If  I  sell  you  100  kantars  of  cotton  you  do  not 
acquire  the  real  right  of  ownership  over  them  until  the}-  have 
become  determinate,  and,  according  to  the  Egyptian  law,  deter- 
mination does  not  take  place  until  the  cotton  is  delivered. 
(C.  C.  E.  268/338.)  •  But  if  I  sell  you  my  house  or  motor-car 
you  become  the  owner  of  it  at  once  by  the  effect  of  the  contract.. 
You  may  liave  a  relative  right  to  a  thing  which  is  still  indeter- 
minate, as  if  I  sell  you  a  part  of  a  quantity  of  fungibles,  such 
as  twenty  yards  of  silk  which  is  still  in  the  jjiece,  or  soil  you 
some  article  which  I  have  to  procure  or  to  get  manufactured,  but 
you  cannot  at  present  have  any  absolute  or  real  right.     It  is  this 
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principle  which  is  stated  in  the  Egyptian  Codes  in  the  terms:  — 
'■  An  obligation  to  transfer  a  thing  transfers  ipso  facfo  the  owner- 
ship thereof,  when  the  thing  in  question  is  a  spceihc  corporeal 
thing  whereof  the  party  bound  is  owner.'  (91/145.;  This  article 
will  be  referred  to  again  in  speaking  of  the  obligation  to  give. 

,b)  Droit  do  Suite. — As  we  have  seen,  it  is  of  the  essence  of 
a  i-eal  right  that  the  person  in  whom  the  right  is  vested  can 
exercise  it  against  all  the  world.  If,  for  example,  i  have  a  riglist 
of  hypothec  over  a  house  it  is  immaterial  to  me  that  my  debtor 
sells  the  house  or  that  the  purchaser  from  him  sells  it  again, 
because  my  right  of  hypothec  continues  to  subsist  and  is  unaffected 
by  the  sales.  In  like  manner,  if  I  have  a  right  of  servitude  over 
my  neighbour's  land  and  in  favour  of  my  land,  a  purchaser  to 
whom  I  sell  my  land  will  be  entitled  to  exercise  the  servitude 
against  the  owner  of  the  servient  land  for  the  time  being.  But 
if  I  have  a  personal  right  against  A  this  is  entirely  relative,  and 
I  cannot  exercise  it  against  anybody  except  A  or  some  person 
who  has  succeeded  to  his  liability. 

(c)  Right  of  preference. — The  creditor  whose  debt  is  secured 
by  a  real  security  has  a  preference  over  ordinary  creditors.  If  I 
have  given  to  A  a  hypothec  over  my  house  and  I  become  bankrupt, 
A  will  be  entitled  to  payment  in  full  out  of  the  price  of  the 
house,  although  the  other  creditors  have  to  be  content  with  an  equal 
dividend  unless  some  of  them  have  also  real  securities  or  unless 
their  claims  enjoy  some  legal  privilege. 

Criticism  of  distinction  between  absolute  rights  and  relative 

rights. 

It  is  urged  by  many  modern  writers  that  the  distinction  between  -  •  ^■''  .  /. 
absolute  rights  and  relative  rights,  or,  as  I  should  prefer  to  call 
them,  between  real  rights  and  obligations,  is  by  no  means  so 
fundamental  as  it  was  considered  to  be  by  the  older  authorities. 
The  marks  indicated  by  the  old  writers  as  characteristic  of  real 
rights  are  not  invariably  present  nor  are  these  marks,  in  all  cases,  ^  i^u^^yti 
confined'  to  rights  which  are  real.  It  is  pointed  out  that  the  owner 
of  a  real  right  has  iiot,  necessarily  and  in  every  case,  the  droit  de 
suite.  If  I  buy  a  specific  article  from  you  I  become  the  owner 
of  it  by  the  effect  of  the  contract  without  delivery,  but  if  you 
subsequently  sell  the  article  to  B,  who  is  in  good  faith,  and  deliver 
it  to  him,  I  have  no  droit  de  suite,  because  the  rule  applies  en 
fait  de  meubles  la  possession  vaut  titre.     Moreover,  on  the  other 
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liandy  the  right  of  prel'ereiict'  is  not  touliiied  to  prisons  wlio  onjov 
real  rights.  A  crt'ditor  who  has  njerely  a  right  of  obligation  may 
havk>  what  is  ralhxl  a  privilege  which  entitles  hina  to  be  paid  before 
ordinary  creditors,  and  even  in  some  cases  before  hypothecary 
creditors.  Tluis.  there  is  such  a  privilege  for  taxes,  for  servants 
wages  for  a  year,  etc.  (C.  C.  E.  (JOl/727.;  And  a  lessee,  whose 
right  is  not  real,  can,  iC  his  leasi'  has  a  legally  established  date,. 
oppo>e  his  right  to  that  of  a  purchaser  of  the  property  whose 
right  is  real.  (Art.  389/474.)  But,  apart  from  such  criticisms 
of  detail,  it  is  argued  upon  ra'ore  general  grounds  that  the  dis- 
tinction between  real  rights  and  rights  of  obligation  is  not  a 
radical  one.  To  say  witii  the  old  lawj-ers  that  the  person  entitled 
to  a  real  right  has  a  right  w^  re — in  the  thing  itself — is,  it  is 
maintained,  an  inexact  use  of  language.  His  right  is  always 
against  some  person,  and  consists  generally  in  the  right  to  compel 
this  person  to  refrain' from  interference  with  him.  Every  right,. 
of  whatever  kind  it  may  be,  must  necessarily  have  for  its  object 
the  compelling  of  a  person  to  do  some  act  or  to  abstain  from  some 
act.  The  owner  of  propei'ty  or  the  person  entitled  to  a  servitude 
cannot  exercise  his  right  if  it  is  disputed  except  by  bringing  an 
action  against  a  person. 

As  Ortolan  very  clearly  puts  it: — Toul  droll  en  drfirnlire,  n 
Von  ri'ut  aller  cm  fond  de.^  rJio.ses,  se  resume  ei/  la  faeidfe  pour  le 
sujef  arfif  d'exiyer  du  mjat  pds.sif  quelque  cJio-^r :  or  la  seule 
chose  qu'ii  soit  possible  d'exic/er  Innnedialemenl  d'une  personne,. 
c'est  qu'elle  fasse  ou  quelle  s'abstieime  de  faire,  ced-a-dire  une 
action  ou  un  inaction.  C'est  a  cela  veritablement  que  se  rcduit  tout 
droit .  Cette  necessite  pour  le  sujet  passif  de  faire  ou  de  s'abstenir^ 
est  ce  qu'on  nomine  dans  la  langue  juridique  line  obligation . 
Tout  droit  consiste  dour  en  des  obligalUnis.  (Legislation 
Jiomainc,  1,  p.  637.) 

A  li  is  argued  in  support  of  this  theory  that  it  is  illogical,  and 
even  absurd,  to  speak  of  rights  in  or  over  parts  of  the  physical 
world  without  reference  to  iiny  person  otlicr  th;in  llicownr-r  of  such 
rights,  ^\'hen  we  say  that  a  man  is  the  owner  of  a  right  this 
must  mean  that  he  is  entitled  to  enforce  it  against  other  2>ersons. 
It  is  Old}  as  u  iiu'iiilx'i-  of  a  society  that  a  man  (;au  have  a  leg'al 
right .  Th(.'  law  regulates  the  n-lations  of  men  living  in  societ\', 
Kobin>ou  Crusoe  on  his  island  could  not  own  the  island  or  any- 
thing upon  it,  nor  have  an\  light  over  the  property  of  others  upon 
it,  for  the  plain  reason  that  there  was  no  such  thing  as  property 
upon  the  island,  nor  any  authority  which  could  make  laws  creating 
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ownership  or  any  other  rights.  A  real  right,  then,  must  be  a 
right  against  persons,  and  the  difference  between  it  and  an  obli- 
gation consists  merely  in  this,  that,  whereas  the  debtor  in  the 
obligation  is  a  single  definite  person,  the  debtors  in  the  case  of  a 
real  right  are  all  persons  other  than  the  owikh-  of  a  right.  \hi 
this  sense,  Planiol,  6th  ed.  I,  n.  2163;  Uijjert,  dc  Vi'vercicp  du 
Droit  dc  Propriety  These,  Paris,  1902,  p.  290;  lioguin,  La  Regie 
de  Droit,  nos.  119  ieq.  and  n.  144;  Deinogne,  R.,  Les  Nofions 
fondamentales  du  Droit  prive,  p.  416,  and  authorities  there  re- 
ferred to.)  /  ■ 

New  theory  not  satisfactory,  f 

The  argument  we  have  shortly  stated  is  convincing  enough  so^ 
far  as  it  consists  in  the  affirmation  that  we  cannot  conceive  of  a 
right  to  a  thing  or  in  a  thing  without  reference  to  persons  other 
than  the  owner  of  the  right.  Nevertheless  the  new  theory  tends 
to  create  confusion.  It  may  be  true  that  the  droit  de  suite  and 
the  droit  de  preference  are  not  infallible  indicia  of  real  rights. 

But  this  does  not  alter  the  fact  that  between  real  rights  and 
obligations  there  is  a  great  gulf.  When  we  say  that  if  a  man  is 
the  owner  of  proj^erty  all  other  persons  are  under  an  obligation 
not  to  interfere  with  him,  all  that  we  mean  is  that  these  other 
persons  are  bound  to  obey  the  general  law  of  the  country.  Until 
there  has  been  an  invasion  of  the  owner's  right  there  is  no  lien 
de  droit  between  him  and  any  other  person  arising  from  his  right 
of  ownership .  When  there  has  been  an  invasion  of  his  rig-ht  it  is  yf^  V*"* 
true  that  a  legal  relation  arises  between  the  owner  and  the  persons  oi^t/^Ct-4 
who  interferes  with  himt.f  •  He  has  a  right  of  action  against  the 
person  interfering  with  him,  but  this  is  as  an  owner  and  not  as  a 
creditor.  His  claim  against  the  person  interfering  does  not  con- 
stitute his  right  of  ownership,  it  is  merely  incidental  to  it.  His 
right  is  against  everybody  and  it  maj"  be  necessary  to  enforce  it 
b}'  action  to-day  against  A  and  to-morrow  against  B.  and,  on 
the  next  day,  against  C.  Quite  different  is  the  case  of  the  creditor 
in  an  obligation.  He  has  only  one  right  and  it  is  against  a  definite 
debtor.  Just  as  all  persons  are  bound  by  the  general  law  tO' 
respect  rights  of  property  so  are  they  bound  also  to  respect  the 
freedom,  safety  and  reputation  of  their  neighbours,  v  I  have  a 
legal  duty  not  to  injure  my  neighbours  A,  B,  C,  and  so  on, 
indefinitely.  But  to  call  this  an  obligation  is  an  abuse  of  lan- 
guage, or,  at  any  rate,  if  we  do  give  that  name  to  it  we  shall 
have  to  find  a  new  term  to  denote  the  personal  rights  which  the- 
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old  \vritei's  tall  obligations.  It  seems  on  the  wliolo  better  to 
restrict  the  term  obligation  to  the  spoeial  right  against  a  partieular 
debtor. 

(Ill  this  sense,  Baudrv-Laeantinerie  et  Chauv(>au,  Biens,  n.  3; 
Capitant,  Introductio)/.  ;3rd  ed.  p.  90.) 

,^  An  additional  reason  for  rejecting  'the  modern  theory  is  that 
the  absolute  rights  or  rights  erfja  omues  are  not  necessarily  patri- 
monial rights,  or  patrimonial  rights  in  the  sense  in  -which 
obligations  are  such.  If  I  am  making  up  a  statement  of  my 
assi'ts  the  obligations  in  which  I  am  a  creditor  will  form  a 
part  of  my  assets  which  are  at  present  unaiealised.  I  have  a 
claim  against  A  arising  from  contract,  a  claim  against  B  for 
damages  on  account  of  a  wrong  which  he  has  done  me,  and 
60  forth.  But  in  such  a  statement  of  my  assets,  if  I  am  the 
OAvner  of  a  house  I  put  down  its  value  as  an  immoveable  as  one 
of  my  realised  assets.  I  do  not  put  down  the  value  to  me  of  my 
right  of  preventing  A,  B,  C  and  D  from  interfering  wdth  me 
in  the  possession  and  enjoyment  of  my  house. 

And  I  certainly  do  not  put  down  among  my  assets  the  value  to 
me  of  the  right  to  prevent  A,  B,  C  and  U  from  committing  an 
assault  upon  me  or  froiu   injuring  my  reputation. 

Summary. 

In  the  following  pages  accordingly,  the  term  "obligation  '  will 
be  restricted  to  relative,  or  personal  rights,  that  is  to  say,  rights  in 
favoiu'  of  a  definite  and  particular  person  called  the  creditor,  and 
forming  a  part  of  his  patrimony,  and  against  a  definite  and  parti- 
cular person  called  the  debtor,  and  to  be  included  among  his 
debts. 

Ambiguity  in  the  term  personal  rights. 

Although  the  expression  personal  rights  is  so  consecrated  by 
long  usage  that  it  seems  almost  pedantic  not  to  emploj'  it,  its 
use  is  apt  to  create  misunderstanding. 

By  a  personal  right  is  sometimes  meant  not  a  relative  right  or 
right  of  obligation  of  the  kind  which  we  have  been  explaining, 
but  a  right  which  is  so  strictly  confined  to  the  person  of  the 
creditor  tliat  it  is  not  transmissible  to  his  heirs.  For  instance,  in 
this  sense,  a  usufruct  is  a  personal  right  because  it  dies  with  the 
usufructuary,  though  it  is  a  real  right  in  the  sense  of  being  an 
absolute  right  or  a  right  against  all  the  world. 

If  we  use  the  term  personal  rights  as  opposed  to  real  rights 
we  must  be  careful  to  avoid  this  ambiguity.     We  must  also  bear 
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in  mind  that  when  the  codes  say  that  a  man's  creditors  can  exer- 
cise his  rights  of  action  "save  mJij  such  rights  of  action  as  are 
purely  personal "  this  does  not  mean  that  the  creditors  cannot  sue 
for  payment  of  any  debt  which  is  a  personal  right  of  the  debtor. 
The  rights  "purely  personal"  form  a  much  more  restricted 
class  as  will  be  explained  in  dealing  with  the  indirect  action  by 
the  creditor.  (C.  C.  E.  141/202:  C.  A.  Alex.  25  f6vr.  1891, 
B.  L.  J.  III.  244.     Infra.  2,  p.  100.) 

Various  classes  of  obligations. 

Obligations  may  be  classified  from  various  points  of  view,  and, 
•more  particularly:    (1)  according  to  their  sources,   (2)  according 
to  their  object,  (3)  according  to  their  legal  effect,  and  (4l  accord- 
ing to  the  modalities  which  modify  them.     (Beudant,  Contrats^ 
n.  427.)  ,^. 

(1)  The  sources  of  obligations. 
Classification  in  Egyptian  Codes. 

According  to  the  Egyptian  Code  "  obUgafio)is  are  created  by 
an  agreement  or  result  from  an  act  or  event  or  are  imposed  by 
the  authority  of  the  law.''  (93/147.)  This  classification  is  more 
scientific  than  that  of  the  French  Code.  According  to  the  Egyp- 
tian Code  any  obligation  whatever  can  be  brought  under  one  of 
these  three  heads: — 

(a)  The  debtor  is  bound  because  he  has  given  his  consent  to  be 
bound,  or,  in  other  words,  he  is  bound  by  contract. 

(b)  The  debtor  is  bound  by  reason  of  an  act,  and  this  act  may 
be  (1)  a  benefit-producing  act,  or  (2)  a  damage-producing  act. 
In  the  first  case  he  is  bound  because  he  has  received  from  another 
money  or  money's  worth  in  such  circumstances  as  make  it  equit- 
able that  he  should  pay  for  the  benefit  which  he  has  received.  He 
is  liable,  to  use  a  common  expression,  in  virtue  of  the  rule  which 
does  not  allow  unjust  enrichment.  The  circumstances  in  which 
this  liability  arises  will  be  explained  later.  In  the  second  case 
he  is  liable,  because  by  his  fault,  or  the  fault  of  some  person  in 
his  charge  or  employment,  damage  has  been  caused  to  another, 
and  the  owner  of  an  animal  or  of  a  building  is,  in  like  manner, 
liable  for  the  damage  caused  to  another  by  his  property. 

(c)  In  the  third  case  the  debtor  is  liable  simply  because  tha. 
law  says  that  persons  in  his  position  shall  be  liable,  although  there 
has  been  no  act  on  his  part  or  on  that  of  another  to  cast  the 
liability  upon  him. 
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Classification  in  French  Code. 

The  French  Code,  in  this  resjxH-t  following-  Pothier,  divides 
obligations  into  two  main  gronps: 

;1)  Contracts  or  oblio'ations  arising-  from  the  agreement  of 
parties;  and  (2)  obligations,  or,  as  the  French  Code  styles  them 
in  this  place,  engagements,  which  arise  without  any  such  agree- 
ment. (C.  C.  F..  Liv.  III.  Tit.  III.  the  Heading;  and  Liv.  III. 
Tit.  IV.  the  Heading.)  This  second  gi-oup  is  further  subdivided, 
:as  wiU  bo  afterwards  explained. 

Distinction  between  conventions  and  contracts. 

The  French  Code  also  follows  Pothier  in  making  a  distinction 
l)etween  a  convention  and  a  contract.  Every  agreement  between 
parties  with  regard  to  an  object  of  juridical  interest  is  a  j^onyen- 
tion,  but  it  is  not  necessarily  a  contract.  An  agreement  to  extin- 
guish a  debt  by  the  release  of  the  debtor,  or  to  modify  an  existing 
contract  is  a  convention,  but  it  is  not  a  contract.  By  a  contract 
in  the  strict  sense  is  meant  a  eonv<Mition  which  crcafr.^  an  obli- 
gation. 

Convention  is  the  genus  and  contract  the  species.  Some  writei-s 
say  that  a  convention  which  has  for  its  object  the  transfer  of  a 
right  is  likewise  a  contract,  but,  as  Planiol  says,  the  transfer  of 
the  right  is  the  consequence  of  the  creation  of  the  obligation  to 
•give  which  is  executed  as  soon  as  it  is  formed.  The  contract  is 
•only  translative  because  it  creates  an  obligation.  If  I  sell  you  my 
house  the  immediate  effect  of  the  contract  of  sale  is  to  create  an 
obligation  in  which  I  am  the  debtor  to  deliver  to  vou  the  owner- 
ship  of  the  house.  The  effect  of  this  obligation  in  the  modern 
law  is  that  you  become  there  and  then  the  owner.  (Planiol,  2, 
n.  943;  Aubry  et  Ran,  5th  ed.  4,  p.  466.)  This  distinction  of 
lano'uaffe  between  convention  and  contract  is  not  important  and 
the  term  convention  is  frequently  used  as  synonymous  with 
I'ontract. 

Sources  of  obligations  which  arise  without  agreement. 

When  we  consider  the  various  ways  in  which  an  ohligalion 
may  be  created  we  are  driven  to  the  cojiclusion  that  there  are  in 
fitct  only  two  possible  sources:  (1)  the  agreement  of  parties,  and 
■2;  the  law.  In  a  certain  sense  it  is  of  course  true  that  even  the 
'»bli^tions  which  arise  from  contract  arc  the  creation  of  the  Jaw, 
but  bitween  these  obligations  and  all  others  there  is,  nevertheless, 
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an  important  distinction.  It  is  true  that  if  two  parties  make  an 
agreement  their  agreement  has  no  legal  effect  nnless  there  is  a 
law  which  gives  its  sanction  to  it,  but,  in  this  case,  it  is  the  will 
of  the  parties  which  is  the  primary  source  of  the  obligation  and 
the  law,  which  is,  if  we  like  to  say  so,  the  secondary  source.  The 
law  declares  that  the  agreements  of  parties,  if  they  are  of  a  nature 
which  is  not  prohibited  and  are  intended  to  affect  legal  rights, 
shall  be  enforced  by  the  authority  of  the  courts.  But  in  the  non- 
contractual obligations  the  liability  of  the  parties  arises  from  the 
law  itself  and  independently  of  their  will.  It  is  quite  correct 
to  say  with  regard  to  all  of  them  that  it  is  the  law  and  the  law 
only  which  creates  the  liability.  Neither  the  Roman  law  nor  the 
French  law,  however,  is  content  with  this  simple  division  of  the 
sources  of  obligations.  The  Roman  law  of  the  time  of  Justinian 
■classified  the  sources  of  obligations  under  four  heads:  (1)  con- 
tracts; (2)  delicts;  (3)  obligations  arising  quasi  ex  contractu, 
and  (4)  obligations  arising  quasi  ex  delicto.  (Inst.  3.  13.  2; 
Girard,  Manuel,  5th  ed.  p.  390.)  The  Roman  lawyers  saw  that 
there  were  certain  cases  in  which  equity  required  that  a  man 
should  pay  for  a  benefit  which  he  had  received,  although  he  had 
never  undertaken  to  do  so,  and  they  said,  logically  enough,  that 
he  was  liable  here  as  if  he  had  made  a  contract.,"  Further,  in  the 
Roman  law  there  were  a  certain  number  of  definite  delicts  or 
torts,  and  the  man  who  had  committed  one  of  these  special  wrongs 
was  bound  to  pay  a  penalty  or  to  make  reparation.  But  there 
Avas  no  general  rule  that  a  man  was  liable  for  damages  caused  by 
his  fault,  and,  in  course  of  time,  the  list  of  definite  delicts  was 
found  to  be  inadequate. 

Accordingly,  liability  came  to  be  recognised  for  a  number  of 
other  wrongful  acts,  and  in  these  cases  the  lawyers  said  that  the 
wrongdoer  was  liable  quasi  ex  delicto,  i.e.,  as  if  he  had  committed 
■one  of  the  enumerated  delicts  of  the  older  law.  The  Glossators, 
the  mediaeval  commentators  on  the  Roman  law,  invented  the  sub- 
stantives qnmi-contr actus  and  quasi-delict um  and  the  French  law, 
at  any  rate  since  the  eighteenth  century,  has  currently  employed 
the  terms  quasi-con trats,  and  quasi-delits.  But  examination  of 
all  possible  ways  in  which  an  obligation  might  arise  led  to  the 
conclusion  that  there  were  some  of  them  which  it  was  impossible 
to  bring  under  the  head  of  any  one  of  the  four  sources,  contracts, 
quasi-contracts,  delicts,  and  quasi-delicts.  The  liability,  for  ex- 
ample, of  a  son  to  suppott  his  indigent  father  did  not  arise  from 
a   contract,   or  from   an  unjust  enrichment,   or  from  an   act  of 
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wronsfdoing  intentional  or  unintontional.  AH  that  one  could  sav 
about  it  was  that  the  son  was  liable  because  the  law  said  he 
should  be  liable.  Accordingly,  Pothier  and  the  French  Code. 
which,  as  regards  obligations,  follows  him  almost  servileh\ 
classify  the  sources  of  obligations  as  follows:-  (1)  contracts; 
i'2'^  quasi-contracts;  (3)  delicts;  (4)  quasi-delicts:  and  (5)  the- 
authority  of  the  law  solely.  (C.  C.  F.  1370.)  According  to  this 
dassiticatior,  the  liability  may  arise  without  agreement  in  three 
cases:  {a.)  from  a  voluntary  and  lawful  act,  in  \\hrcli  erase  we  say 
that  it  arises  from  a  quasi-contract,  though  it  is  a  manifest 
abuse  of  language  to  employ  a  term  Avhich  suggests  that  we  have 
hero  something  which  is  like  a  contract.  Agreement  is  of  the 
essence  of  contract  and  any  case  where  there  is  no  agreement 
must  differ  ioto  caelo  from  a  contract.  Or,  (b)  in  the  second  place. 
the  liability  may  arise  from  an  unlawful  act,  and  this  unla^-ful 
act  may  be  either  intentional  or  unintentional.  If  it  is  inten- 
tional it  is  called  a  delict.  If  it  is  unintentional  it  is  called  a 
quasi-delict.  Lastly  (c)  we  have  the  small  group  of  cases  in 
which  the  liability  arises  without  any  act  at  all. 

This  classification  is  now  generally  condemned.  The  distinc- 
tion between  a  delict  and  a  qua^i -delict  is  unimportant.  In  both 
cafies  the  liability  arises  from  an  unlawful  act,  and  the  question 
of  intention  has  no  bearing  except  that  the  Court  may  be  inclined 
to  make  a  liberal  estimate  of  the  damages  w4ien  the  wrong  was 
done  intentionally. 

'The  term  quasi-contract,  as  will  be  explained  when  we  reach 
that  subject,  is  artificial  and  misleading,  and  the  liability  arising- 
from  a  wrong,  or  from  what  is  improperly  called  a  quasi-contract 
is,  after  all,  neither  more  nor  less  than  a  liability  which  is  directly 
created  by  the  law.  The  simple  classification  of  the  sources  of 
obligations  is  still  the  best,  viz.,  that  thev  can  all  be  divided 
into  (1  obligations  arising  from  contract;  or  (2)  obligations 
created  by  law.  (See  Planiol,  2,  n.  807;  B.-L.  et  Barde,  1, 
n.  o;    Colin  et  Capitant,  2,  p.  271.) 

The  theory  of  declaration  of  will  as  a  source  of  obligations. 

The  Crornian  Code  in  a  certain  miinher  of  special  cases,  par- 
ticularly in  offers  to  contract,  has  admitt<'d  the  possibility  of  a 
man  being  bound  merelj^  hy  his  own  declaration  of  Avill  without 
any  acceptance  by  the  other  party.  (See  art.  116  seq.;  Cosack, 
Lehrhiirh.  6th  cd.  1.  p.  14-"i;  vSaleilles,  Declaration  de  Vo/ontSy 
p.  127:  Windscheid,  Pandekten,  8th  ed.  2,  s.  304.)     The  theory 
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that  a  unilateral  declaration  of  will  can  create  an  obligation  was 
supported  by  many  modern  writers,  principally  German,  before 
it  wa^   thus  admitted  b}^  the  legislator. 

It  it?  certain  that  neither  the  French  nor  the  Egyptian  codifiers 
recognised  the  possibility  of  an  obligation  arising  in  any  such 
w^ay,  but  the  theory  is  an  interesting  and  important  one.  (See 
SaleiUes,  Tkeorie  Generale  de  VOhligfltion,  nos.  138  to  144; 
B.-L.  et  Barde,  1,  n.  28;  Planiol,  2,  n.  831;  see,  however,  Coliii 
et  Capitant,  2,  p.  271.) 

(2)  Objects  of  obligations. 

Classified  according  to  their  object  obligations  are  of  three 
kinds,  viz.,  to  give,  or  to  do,  or  not  to  do.  The  obligations  to 
give,  or  to  do,  are  called  positive  obligations,  and  the  obligations 
not  to  do  are  called  negative  obligations. 

(a)  The  obligation  to  give. 

The  obligation  to  give  is  the  obligation  to  transfer  the  owner- 
ship of  a  thing,  whether  it  be  an  immoveable  or  money,  or  fun- 
gibles, or  a  specitic  thing,  or  the  obligation  to  convey  a  real  right. 
The  tern:  "to  give'" — de  donner — does  not  mean  here  to  make  a 
gift;  it  is  dare  not  donare. 

The  obligation  to  g^ve  is  always  a  conveyance.  It  is  called  in 
the  Egyptian  Code  the  obligation  to  transfer  a  thing.  (91/145.) 
In  this  obligation  the  intention  of  the  parties  where  the  obliga- 
tion arises  from  contract,  or  the  disposition  of  the  law  Avlien  the 
obligation  is  non-contractual,  is  always  to  transfer  to  the  creditor 
the  ownership  of  a  thing  or  a  real  right  in  a  thing. 

Obligation  to  give  not  synonymous  with  obligation  to 

deliver. 

Some  French  writers  take  the  expression  to  give — donner — in 
a  wider  sense.  They  include  in  this  class  every  obligation  to 
deliver  a  specific  thing  whether  the  obligation  is  translative,  that 
is  to  say,  is  a  conveyancie  of  ownership,  or  of  a  real  right,  or 
whether  it  is  merely  to  give  to  the  creditor  a  personal  right. 
For  instance,  the  lessor  is  bound  to  deliver  the  thing  leased,  and 
the  lender  is  bound  to  deliver  the  thing  which  he  has  promised 
to  lend,  and  according  to  these-  writers  such  obligations  would 
be  obligations  de  dormer.  (See  Laurent,  16,  nos.  187,  189; 
Demolombe,  24,  n.  396.) 

w.  2 
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It  stvms  to  bo  clear,  however,  that  the  French  Code  does' not 
use  the  term  doun-vr  in  this  wider  sense.  It  says  that  the  obliga- 
tion to  give  ineUidos  that  of  delivering  the  thing,  and  that  the  . 
delivorv  makes  the  creditor  the  owner  of  the  thing.  (Cf. 
arts.  113(>  and  1138.)  The  obligation  to  deliver  when  it  is  not 
translative  of  ownership  or  of  a  real  right,  is  best  considered 
as  an  obligation  de  faire.  (Aubry  et  Eau,  5th  ed.  4,  p.  60,  note  3; 
Colmet  de  Santerre,  V.  n.  52,  bis  1.  Contra,  Larombiere,  art. 
1136  n.  3  se/j.:  Beudant,  Confrats,  n.  430.)  .■       -     • 

According  to  the  view  of  Larombiere,  the  criterion  is  whether 
the  obligation  can  be  enforced  manu  miliiari,  and,  seeing  that  an 
obligation  to  deliver,  such  as  the  obligation  of  the  lessor,  can  be 
so  enforced,  he  would  classify  this  as  an  obligation  de  domiei\ 
But  the  better  opinion  is  that  the  French  Code  intends  to  confine 
the  term  ohligation  de  donner  to  those  obligations  which  are 
at  the  same  time  conveyances.  And  the  Egyptian  Code  by 
employing  tlie  word  "transfer"  shows  clearly  that  donner  is  to 
be  taki'ii  in  this  s<Mise. 

Effects  of  obligations  to  give. 

It  will  Jx'  necessary  to  explain  these  in  detail  in  speaking  of 
the  effect  of  contracts  and  of  the  modes  in  which  the  performance 
of  a  contract  can  be  enforced.  It  is  sufficient  to  say  here  that 
the  obligation  to  give  a  specific  thing  of  which  the  debtor  is 
owner  transfers  the  ownership  to  the  creditor  there  and  then 
without  any  further  requirement  such  as  the  necessity  of  delivery 
(C.  C.  E.  91/145),  and  that  the  obligation  to  create  a  i^3al  right 
in  like  manner  transfers  such  right  except  in  the  case  of  rights 
of  privilege,  hypothec,  and  retention.     (C.  C.  E.  92/146.) 

Privileges  are  created  by  the  law  and  not  by  the  agroement  of 
the  parties.  Hypothecs  must  be  created  by  an  official  instrument, 
and  the  right  of  retention  requires  that  the  person  entitled  to 
it  sliall  lx>  in  possfissi'on  of  the  thing.  But,  altliougli  other  real 
rights,  such  as  usufruct  or  servitudes,  are  validly  transferred  by 
the  mere  contract  as  against  the  transferor,  we  must  remember 
that  they  are  not,  generally  speaking,  created  as  against  third 
parties  except  by  transcription.      (C.  C.   E.  611/737.) 

(b)  The  obligation  to  do. 

The  obligation  to  do — ohligation  de  faire — includes  all  obliga- 
tions the  object  of  wliieh  is  an  act  which  the  debtor  has  bound 
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hiiiisclf  to  perform.  Under  this  head  for  the  reasons  just  stated 
Ave  include  the  obligation  to  deliver  excejDt  when  that  obligation 
arises  from  a  contract  to  transfer  ownership  or  a  real  right. 
There  is  an  infinite  variety  of  such  obligations,  the  obligation 
of  the  lessor  to  procure  for  the  lessee  the  continued  enjoyment  of 
the  thing  leased,  that  of  the  lessee  to  use  the  premises  in  a  certain 
-way,  and  to  furnish  them,  that  of  the  artist  to  paint  a  picture, 
that  of  the  servant  to  do  the  work  which  he  has  contracted  to  do, 
and  so  on.  The  same  contract  may  include  obligations  to  give  '^ 
and  obligations  to  do.  Thus  the  obligation  of  the  vendor  is 
priraaril}'  to  give  the  ownership,  but  he  is  also  bound  by  obliga- 
tions to  do,  in  so  far  as  he  undertakes  certain  warranties. 

The  obligation  to  do  may  arise  without  contract.  Thus  the 
[negotiorum  gestor  is  bound  to  go  on  with  the  gestion  which  he 
lias  commenced.  (C.  C.  F.  1372.)  And  obligations  to  do  are 
likewise  created  by  the  law  solely,  such  as  the  obligations  arising 
from  status;  for  example,  that  of  the  wife  to  follow  the  husband 
if  he  changes  his  place  of  residence,  and  so  forth.  (See  C.  C.  F. 
214.     Cf.  for  the  milder  rule  in  Mohammedan  law  as  to  three 

•  days'  journey,  Clavel,  Statut  Personnel,  1,  p.  169.) 

(c)  The  obligation  not  to  do  -Obligation  de  ne  pas  faire. 

This  includes  all  those  obligations  in  which  the  debtor  is  bound 
;to  abstain  from  doing  an  act  which  otherwise  he  would  have  the 
right  to  do.  The  object  of  his  obligation  is  an  abstention  instead 
of  an  act.      The  vendor  of  a  business  ma}'  bind  himself  not  to 

•  carr}'  ou  a  similar  busin<'ss  within  a  certain  area;  the  lessor  of  a 
shop  may  bind  himself  not  to  let  neighbouring  promises  which 
belong  to  him  to  a  person  who  will  carry  on  the  same  kind  of 
business  as  the  first  lessee;  an  employer  of  labour  may  bind  him- 
self not  to  employ  any  workman  exce.pt  such  as  belong  to  a  trade 
union;  an  actor  may  bind  himself  not  to  perform  during  a  certain 
season  upon  any  stage  except  one.  It  is  unnecessary  to  multiply 
examples. 

Obligations  not  to  do,  like  obligations  to  do,  may  be  created 
without  agreement.  Neighbouring  owners,  for  example,  owe 
certain  negative  obligations  to  one  another,  such  as  that  of  not 
using  their  property  so  as  to  become  a  nuisance.  But  it  is  in 
connection  with  contracts  that  the  distinction  between  obligations 
according  to  their  object  comes  to  be  of  importance.  The  most 
■important  practical  consequence  is  that  the  performance  of  some 

2(2) 


/ 


20  THE  LAW  OF  OBLIGATIONS. 

of  tho^'  obligations  can  be  specitii-allv  t'uforced.  while,  ia  other 
cases,  the  creditor  must  be  eoiiteut  with  tlauiages. 

Tho  consideration  of  this  subject  will  be  deferred  until  we  oonio 
to  s])oak  of  rcmodieR?  for  breach  of  eontiaet.     Jninu  2,  p.  ■i'24.} 

(3)  Classification  of  obligations  according  to  their 
legal  effects. 

Obligations  of  conscience,  natural  obligations  and 
civil  obligations. 

If  wo  use  the  term  ''obligation"  in  its  strict  and  proper  sense^ 
the  legal  effect  of  everv  obligation  is  to  give  to  the  creditor  a 
right  of  action  to  enforce  it.  He  has  not.  it  is  true,  in  every 
case  the  right  to  compel  his  debtor  to  perform  literally  what  he 
has  promised.  He  is  obliged  in  some  cases  to  be  satisfied  with 
obtaining  a  judgment  ordering  the  debtor  to  pay  damages.  But 
in  every  oliligation,  properly  so  called,  the  debtor  is  subject  to 
a  legal  sanction. 

This  compulsion  is  implied  in  the  very  notion  of  an  obliga- 
tion. Notwithstanding  this  fact  there  are  duties  to  which  the 
term  obligation  is  applied  in  a  looser  sense.  (See  on  this  subject 
generally,  Charmont,  J.,  La  renalmincc  du  droit  nafurel,  Paris, 
1910:  Planiol.  M.,  Ammildfioii  pmgrmxive  de  VohligaUon 
iwtureUc  ef  du  devoir  moral  Bevue  Critique,  1913,  p.  152  ; 
Perreau,  E.  H.,  Les  obiigations  de  comcience  devani  lex  trihu- 
nmix.  Revue  Trimestrielle,  1913,  p.  503.) 

We  may  say  in  popular  language,  that  we  are  under  an  obliga- 
tion to  assist  the  poor,  to  relieve  the  sick,  and  to  perform  a 
niultitudi'  of  moral  duties.  These  moral  duties  which  are  not 
enforced  by  law  are  called  by  the  older  writers  "imperfect  obliga- 
tions."    (See,  e.g.,  Pothier,  OhIigafioNS,  n.  1,  and  n.  197.) 

But,  besides  these  duties  wliich  we  owe  to  all  the  world,  there 
are  duties  which  we  owe  to  particular  individuals  between  whom 
and  us  there  exists  some  definite  relation,  although  the  duty  is 
not  one  which  is  enforceable  by  an  action .  And  in  some  of  these 
ca-ses  also  the  law  sees  only  a  moral  duty,  or,  as  it  is  often 
called,  QXLohligation  de  cmi science .  (See  Aubry  et  Rau,  5th  od.  4, 
p.  o,  note  3;  Trih.  de  rFJmpire  AUemaiid,  16  oot.  1891, 
I).  93.  2.  115;  1).  N.  C.  C.  art.  1131,  nos.  37  seq.)  But  there 
are  other  cases  in  which  the  law  holds  that  there  is  more  than  a. 
moral  dutv:    there  is  a^natural  obligation.     For  example,  if  I 
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-  owe  you  L.  E.  1,000  and  I  have  given  you  a  pionnssory  note  for 
that  amount,  but  you  have  allowed  the  note  to  prescribe,  I  am 
not  legally  bound  to  pay  you  L.  E.  1,000,  but,  morally  speaking, 
I  owe  it  to  you,  and  my  moral  debt  to  j^ou  is  of  a  more  precise 
and  dclinite  character  than,  say,  my  duty  to  be  charitable  to  the 
poor. 
>n  Or,  if  I  have  made  an  agreement  with  you  but  the  agreement 
"  has  not  been  put  in  the  form  Avhich  the  law  requires,  or  the  writing 
in  which  it  was  contained  has  Ix'en  lost,  my  moral  duty  to  3'ou 
is  again  of  a  very  deiinite  kind.  To  certain  of_these„ileiinite 
moiial. duties,  of  which  the  examples  just  given  are  merely  illus- 
trations, the  French  law  applies  the  term  natural  obligations. 
The  French  Code  states  only  one  effect  of  natural  obligations, 
viz.,  that  a  person  who  lias  paid  a  natural  obligation  has  no  action 
of  repetition  for  what  he  has  paid.  Hie  is  not  allowed  to  plead 
that  he  has  paid  money  which  was  not  due.  (C.  C.  F.  12^^.) 
In  the  Egyptian  Codes  the  term  natural  obligation  is  not  fouM 
at  all. 

But  in  dealing  with  the  subject  of  the  liability  to  repay  some- 
thing Avhich  has  been  received  though  it  was  not  due  to  the  payee, 
there  is  an  article  obviously  founded  upon  C.  C.  F.  1235.  This 
artichi  is  in  the  following  terms  :^ — 

Nevertheless,  if  a  payment  is  roliuitarily  made  i)>  dudiarge 
of  an  ohUgation,  restitution  is  not  due  even  where  such  ohJifja- 
tion  is  not  enforceable  hy  Ian-.     (147/208.) 

The  French  version  of  the  Egyptian  Codes  uses  here  the 
expression  devoir  non  sanctionne  fw  la  loi. 

Neither  the  English  nor  the  French  translation  is  as  full  as 
the  Arabic  version. 

The  literal  translation  of  the  Arabic  is  Nerertheless,  he  who 
willingly  gives  anything  to  another  in  payment  of  a  debt  thinking 
himself  hound  to  pay  though  the  law  does  not  enforce  it,  has 
vot  the  right  to  recover  it.  It  ha-s  beeji  suggested  that  b}^  avoid- 
ing the  term  "natural  obligation"  the  Egyptian  legislator  in- 
tended that  no  distinction  should  be  made  between  a  moral  duty 
and  what  is  called  in  the  French  law  a  natural  obligation.  In 
every  case  in  which  a  payment  has  been  mafte  the  court  is  to 
refuse  to  order  restitution  of  the  payment  if,  in  its  opinion,  there 
was  a  moral  duty  to  make  the  payment.  But  this  is.  probably, 
not  a  correct  interpretation  of  the  Egyptian  Code.  ■  It  uses  in 
this  article  the  term  ''  obligation,"  and  a  moral  duty  is  not  in 
itself  an  obligation  at  all  in  any  legal  sense.     It  is  true  as  we 
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have  seen  that  such  duties  have  been  designated  by  some  writers 
by  the  name  of  "' imperfeet  obligations."  (Pothier,  Ohlig.  u.  1^ 
and  n.  197.'  But  this  unfortunate  expression  is  one  of  the  causes 
of—tlitr'otjicurity  which  surfoun(fe~tiie--wkole-sub.jeet -  of  natural 
obligations. 

Pothier  and  tlie  writers  who  use  the  term  imperfect  obliga- 
tions aix"  careful  to  point  out  that  they  are  moral  duties  which 
lie  altogetlier  out  of  the  legal  sphere.  The  law  does  not  enforce 
them  noi  does  it  recognise  their  existence  in  any  way.  To  the 
lawyer  as  such  they  are  invisible.  The  natural  obligation  on 
the  other  hand  is  an  obligation  which  is  recognised  by  tlie  law  as 
prodncing  certain  important  effects,  although  it  lacks  the  most 
characteristic  feature  of  a  civil  obligation,  namely,  that  of  being 
enforceable  by  an  action.  It  is  more  likely,  therefore,  that  the 
EgA-ptian  Code  when  it  speaks  of  an  "obligation  not  enforceable 
bv  law"'  means  a  natural  obligation  in  the  sense  of  the  French 
law. 

What  is  a  natural  obligation  in  the  sense  of  the  French  law- 
Seeing  that  the  French  Code  gives  no  definition,  and  states- 
merely  one  effect  of  natural  obligations,  viz.,  that  their  existence 
destroys  the  right  of  repetition,  we  have  to  discover  the  meaning 
of  a  natural  obligation  by  reference  to  the  history  of  the  French 
law  and, to  the  jurisprudence. 

Unfortunately,  there  are  many  differences  of  opinion  among 
the  authorities  ancient  and  modern,  and  the  subject  is  one  of  the 
most  obscure  parts  of  the  French  law.  (See,  especially,  Perreau,. 
E.  H.,  Obligations  de  Conscience',  Rev.  Trim.  1913,  p.  593; 
B.-L.  et  Barde,  2,  nos.  1652  seq.;  Aubry  et  Bau,  5th  ed.  4,. 
p.  3;  Beudant,  Cmitrats,  nos.  546  »eq.)  There  is  no  doubt  that 
the  conception  of  a  natural  obligation  was  taken  by  the  French 
law  from   the  lioman  law. 

Roman   law. 

It  ^s^•d■s  from  the  Roman  law  that  the  French  law  took  the  idea 
of  u  natural  obligation  as  a  debt  which  could  not  be  sued  for  but 
which  the  law  would  recognise  if  the  debtor  chose  to^  recognise 
it  himself.  There  was  more  than  a  duty,  there  was  a  debt,  and 
although  its  pavuK'nt  was  not  enforceable  by  an  action,  yet.  if 
the  debtor  chose  to  pay  it,  it  was  a  genuine  paytnent  and  not  an 
act  of  liberality. 

Some  of  the  most  important  apjdications  of  this  principle  in 
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the  Koman  law  depended  on  the  peculiar  iiistitulioiis  of  Homau 
society,  and  could  have  no  direct  bearing  on  the  old  French  law 
after  these  institutions  had  passed  awa}-.  In  the  Roman  law  it 
was  mainly  in  regard  to  the  obligations  of  slaves  that  the  tlieor\- 
of  natural  obligations  was  worked  out.  A  slave,  having  no  civil 
status,  could  not  make  a  civil  obligation  either  with  his  master 
or  with  a  third  person.  But  the  slave  was  said  to  be  naturally  ' 
bound,  and  if  he  subsequenth'  became  a  free  man  and  paid  the 
debt  it  was  a  payment  and  not  a  gift.  (Dig.  44.  7.  14. )j'  Simi- 
larly, a  fHiiisfcmiilias,  though  he  had  a  civil  status  and  could 
make  contracts  witli  third  parties,  could  not,  apart  from  the  case 
of  pecnlinm  castreiiiie,  make  a  contract  with  his  paterfamilias,  or 
at  least  such  a  contract  gave  no  rights  of  action.  But  here  too, 
!:|hough  there  was  not  a  civil  debt,  there  was  a  natural  debt. 
(See  Girard,  Manuel,  5th  ed.,  p.  641;  Buckland,  W.  W.,  Boman 
Law  of  Slavery,  p.  683;  Dig.  49.  17.  15.  j 

Besides  these  cases,  which  may  be  regarded  as  the  ])rimary 
ones,  the  Eoman  law  recognised  another^  group  of  natural  obli- 
gations upon  analogous  grounds.  BrTherc  were  certain  cases  in 
whicli  a  person  of  full  capacity  who  had  made  a  contract  was  by 
some  special  provision  of  law  excused  fronf  performance  of  his 
obligation  and  given  a  legal  defence  to  an  action  upon  it.  Thus, 
by  the  Senatnsconsultum  Macedoniaimm  a  filiiisfamiUas  who  had 
borrowed  money  could  not  be  compelled  by  law  to  repay  the  loan, 
subject  to  certain  exceptions  which  do  not  need  to  be  considered 
here,  but  if  the  fiUusfajuilias  paid  the  debt  after  he  had  become 
a,  paterfamiUas  there  was  no  right  of  repetition.  (D.  12.  6.  40, 
pr.;  Girard,  Manuel,  5th  ed.  p.  519.).. -And  if  a  minor,  i.e.,  a 
person  above  the  age  of  pupillarity  but  under  twenty-hve,  made 
a  contract  without  the  consent  of  his  curator  and  got  his 
contract  set  aside  by  a  restitutio  in  integrum,  he  remained  natu- 
rally liable.  'Further,  in  the  Roman  law  there  was.  according  to 
some  authorities  a  third  group  of  natural  obligations  of  a  kind 
sometimes  called  civil  obligations  degenerated,  that  is  obligations 
which  had  been  enforceable  originally,  but  by  reason  of  some 
provision  of  law  had  ceased  to  be  so.  Such  were,  for  example, 
the  case  where  a  debtor  who  had  not  paid  his  debt  was  no  longer 
legally  bouncl  to  pay  it  because  he  had  acquired  the  defence  of 
prescription,  or  because  he  had  obtained  a  judgment  finding  upon 
some  technical  g-round  that  he  was  not  liable.  (See  Girard, 
Manuel  de  Droit  Romcdn,  5th  ed.  p.  641;  B.-L.  et  Barde,  2, 
n.  1653.) 
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Definition  of  Pothier. 

Pothicr  dolines  a  natural  obligation  in  these  terms:  — 
On  appelle  Vohligation  vaiurelJe  celle  qui  dans  h  for  de 
Vhonueur  rt  de  la  conscience,  oblige  celui  qui  Va  cor/fnicfrr  a 
rn(ronif>lis.<(nienf  de  re  qui  //  est  conienu .  {Ohlin.  n .  173.  A  iid, 
in  anotluM-  passage,  ho  makes  it  clear  that  in  his  \\v\\  natural 
obli^nitions  arc  not  to  be  eonroundeil  with  moral  duties,  of  which 
latter  he  says  celles-ci  ne  doi/j/enf  anvan  droit  a  persoiniv  confre 
nniiM,  mnnc  dan-^  le  for  de  la  (oiificience.     {Ih.  n.  197.) 

The  P'roneh  coditiers  intended  to  import  into  the  code  the  same 
distinction  between  natural  obligations  and  moral  duties.  •  (See 
Locrc.  XII,  p.  313,  n.  3:  B.-L.  ct  Barde,  2,  n.  1655.;  And  it 
\vould  seem  that  the  Egyptian  eodifiers  meant  to  retain  the  .^ame 
distinction  though  the  use  of  the  word  demir  in  the  French  ver- 
sion of  C.  C.  E.  147  affords  some  ground  for  an  argument  to 
the  contrary. 

p^  Abolition  of  natural  obligations  in  recent  codes. 

Sonji'  of  the  most  modern  codes  substitute  for  the  old  idea  of 
a  ]iatural  obligation  in  the  traditional  sense  the  more  vague 
conception  of  a  moral  duty.  (Code  Federal  Suisse,  Ohlig.  art.  63; 
German  Code,  art.  814.) 

In  the  French  law  also,  it  must  bo  admitted  that  the  line  of 
division  between  moral  duties  and  natural  obligations  is  becoming 
very  shadowy.  We  must  not  forget  that  the  theory  of  natural 
obligations  is  in.  France  mainly  the  work  of  the  courts. 

The  Code  explains  nothing  about  it,  and  the  tendency  of  the 
jurisprudence  is  to  hold  that  every  moral  duty  to  a  particular 
person  is  a  natural  obligation.  The  general  duty  o'f  charity,  one's 
duty  to  on(/s  neighbour  in  general,  is  not  a  natural  obligation, 
but  when  the  duty  is  to  a  definite  person  and  the  debtor  who 
owes  the  duty  recognises  it  by  paying  his  debt,  why  should  we 
hesitate  to  say  that  he  pays  a  natural  obligation? 

'rhc  moment  the  debtor  regards  himself  as  paying  a  debt  of 
honour  and  conscience  he  is  making  a  payment,  and  not  a  gift, 
why  then  should  the  law  require  more  to  exclude  r  petition ? 
The  law  as  laid  down  in  the  French  cases  has  not  quite  reached 
this  ]joint,  but  it  is  not  far  from  it.  (See  Planiol,  in  Rev.  Crit. 
1'J13,  p.  161.) 
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Conditions  of   a   natural   obligation. 

These  are  three:  (1)  There  must  he  a  lien  dc  droit  betweiui 
the  parties;  there  must  be,  that  is  to  say,  an  obligation,  a  debtor 
and  a  creditor;  ;2)  This  obligation  is  not  enforceable  by  an  action; 
(3)  The  debtor  is,  nevertheless,  bound  in  conscience  to  discharge 
it.  It  is  only  wh(>n  these  conditions  are  present  that  we  can 
speak  of  the  payment  of  a  natural  obligation  as  distinguished 
from  an  act  of  liberality. 

Classification  of  natural  obligations  in  the  French  law. 
(a)  Degenerate  civil  obligations. 

In  these  cases  there  was  at  first  a  valid  civil  obligation,  but 
owing  to  some  provision  of  the  law,  it  has  ceased  to  be  enforceable 
by  action.  When  a  person  actually  capable  of  contract,  but  enjoy- 
ing by  law  a  right  of  rescission,  has  freely  given  his  consent  to  a 
contract  and  has  afterwards  got  the  contract  rescinded  on  the 
ground  of  his  legal  incapacity  he  remains  naturally  bound :^'-  So, 
by  the  French  law,  a  minor  may  get  his  contract  rescinded  ou 
the  ground  of  lesion,  though  he  was  at  the  time  of  the  contract 
within  a  month  of  his  majority  and  knew  perfectly  Avell  what  he 
was  doing.  The  ]\Iohanniiedan  law  as  to  contracts  made  by 
minors  is  different.  {Statiit  Fersonnel,  nos.  528  seq.) 
■  A  person  interdicted  for  insanity  may  get  his  contract  set  aside 
though  it  happens  that  he  made  it  during  a  lucid  interval  when 
he  was  perfectly  sane.  But  in  either  of  these  cases  if  the  debtor 
chooses  to  pay  the  debt,  it  is  a  payment  which  he  makes  and  not 
a  present.  (Pothier,  Ohlig.  n.  195;  B.-L.  et  Barde,  2,  n.  1660; 
B.-L.  et  Wahl,  Contmts  Aleatoires,  n.  946;  infra,  2,  p.  448.) 
Jf  A  creditor  to  whom  a  debt  is  due  brings  an  action  to  recover  it, 
but  for  want  of  sufficient  evidence  is  unable  to  prove  his  claim. 
Perhaps  he  tenders  the  decisive  oath  to  his  debtor  and  he  denies  the 
debt.  Judgment  is  given  for  the  defendant,  but  thedebtor  remains 
naturally  bound.  "^The  same  principle  applies  in  the  case  in  which 
the  right  of  action  has  been  lost  by  prescription,,  or  to  that  where 
a  trader  has  made  a  concoixhd  with  his  creditors  under  wliicli  thry 
are  entitled  to  receive  only  a  certain,  percentage  of  their  claims. 
(See  C.  A.  Alex.  15  avril,  1880,  Borelli,  art.  208,  not  reported.) 
In  all  these  cases,  as  a  matter  of  fact,  the  debt  has  not  been  paid, 
but  the  civil  obligation  has  been  extinguished  by  a  special  provi- 
sion of  law.     The  law  has  to  proceed  on  presumptions  which  are 
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generally  but  not  always  in  accordance  with  the  facts.  In  the 
majority  of  cases  in  which  the  creditor  cannot  prove  his  debt  or 
has  allowed  the  prescriptive  period  to  elapse  without  sumg  for 
it.  this  is  because  no  debt  ever  existed,  or  because  it  has  been  paid. 
But  if  this  presumption  does  not  really  correspond  with  the  facts 
the  debtor  is  esea]Hnii-  his  liability  by  a  technicality  of  the  law. 
He  remains  bouiul  in  honour  to  pay  the  debt,  and  if  he  recognises 
this  duty  it  is  not  an  act  of  libei"ality  but  a  payment  which  he 
makes.  (Aubry  et  Ran,  5th  ed.  4,  p.  8;  Pothier,  Ohhhj.  n.  196. 
As  to  the  case  of  the  com-ordnt,  Aubry  et  llau,  ih.  jj.  9:  Cass. 
29  janv.  1900.  D.  1900.  1.  -200. 

' ''  Another  illustration  of  a  natural  obligation  surviving  a  civil 
obligation  is  found  in  a  decision  by  the  court  of  Limoges.  The 
court  held  that  though  the  civil  obligation  by  a  daughter-in-law 
to  make  an  alimentary  provision  for  her  mother-in-law  terminates 
if  the  mother-in-law  has  married  again,  yet  there  is  a  natural 
obligation  which  survives.  (Limoges,  17  nov.  1896,  D.  97.  2. 
463.     Cf.  C.   C.   F.  206.      See  Mohammisdfm  Personal    Laic\ 


(b)  Obligations  which  are  natural  from  the  first. 


In  tlie  preceding  group  of  cases  we  have  examples  of  natural 
obliuations  which  survive  after  the  civil  obligation  has  been  ex- 
tinguished. We  have  now  to  consider  the  cases  in  whicli  the  law- 
recognises  the  existence  of  a  natural  obligation  which  belonged 
to  that  category  frpm  its  inception  and  has  never  been  at  any  time 
enforceable  by  action. 

There  are  a  number  of  illustrations  of  natural  obligations  be- 
longing to  this  group,  according  to  the  French  jurisprudence  and 
to  th"  opinions  of  some  of  the  French  commentators,  but  there 
is  liardly  one  of  them  in  regard  to  which  there  is  not  more  or  less 
flisput<':  They  may  be  divided  as  follows:  (1)  obligations  which 
are  null  but  are  not  prohibited  as  contrary  to  morality;  (2)  natural 
obligations  arising  from  status;  (3)  natural  obligations  to  give  a 
rehiirfiK'ation  or  to  compensate  another  For  losses. 

The  law  in  certain  cases  prescribes  that  a  juridical  act  shall  be 
clothed  in  a  particular  form,  and  that  if  it  is  not  put  in  this  form 
there  shall  be  no  civil  obligation.  Such  a  requirement  of  special 
formalities  may  be  prescribed  as  a  means  of  preserving  the  best 
evidence  that  consent  was  freely  given,  and  in  order  to  prevent  the 
use  of  undue  influeiice,  but  the  prescription  of  the  form  is  not 
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based  ui)on  moral  grounds  but  meroly  on  grounds  of  general  con- 
venience. A  gift,  for  example,  needs  to  be  made  by  an  official 
instrument,  and  is  not  enforceable  unless  so  made.  (C.  C.  E. 
48/70;  C.  C.  F.  931.) 
,.fc^'But  if  a  gift  is  made  by  a  private  document  and  is  accepted,. 
'  and  the  donor  dies  before  the  performance  of  the  gift,  and  his 
heirs  consider  themselves  bound  by  the  wish  of  their  author  and 
execute  the  gift,  can  they  claim  it  back  again  as  a  payment  whicli 
was  not  due,  or  is  it  to  be  considered  that  they  were  naturally 
bound  to  respect  their  author's  intentions?  In  other  words,  are 
the  heirs  to  be  considered  as  paying  a  debt  or  as  making  a  gift 
on  their  own  account?  The  French  Code  has  an  article  which  says 
"  The  confirmation  or  ratification,  or  voluntar}'  execution  of  a 
gift  by  the  heirs  or  representatives  of  the  donor  after  his  death 
involves  their  renunciation  of  their  right  to  set  up  defects  of  form 
or  any  other  defence.  "     (C.  C.  F.  1340.) 

And,  according  to  many  French  authorities,  this  provision  of 
the  code  is  based  upon  the  fact  that  the  heirs  are  bound  b}-  a 
natural  obligation.  (Planiol,  2,  n.  342;  Beudant,  Conlraf.^,. 
p.  335;  Aubry  et  Rau,  5th  ed.  4,  p.  7.;  But  other  writers  argue 
that  there  can  be  no  natural  obligation  of  the  heirs  if  there  Avas 
no  natural  obligation  on  the  part  of  the  donor  himself,  and  that 
the  language  of  the  French  Code  in  article  1339  is  inconsistent 
with  a  natural  obligation  on  his  part.  (B.-L.  et  Barde,  2^ 
n.  1667.) 

Le  donatcur  ne  pent  repwer  par  aucun   arte  confirniatif  les 
.  vices  crime  donation  entre  vifs;  nnlle  en  la  forme  iJ  iani  quelle 
soil  reimtc  en  la  forme  legale  (C.  C.  F.  1339). 

The  Egyptian  Codes  are  silent  on  this  matter,  and  it  is  sub- 
mitted that  there  is  a  natural  obligation  on  the  part  of  the  donor 
himself  to  fulfil  his  promise,  and,  if  he  dies,  on  the  part  of  his- 
heirs.     (See  D.  N.  C.  C.  art.  1235.  n.  63.)     A  similar  question 
arises  in  regard  to  wills  which  are  null  in  point  of  form. 
■  ^ilf  the  testator  has  expressed  a  wish  that  part  of  his  property 
should  go  to  a  certain  j)erson,  though  the  wish  has  not  been  made 
in  the  form  of  a  will  are  his  heirs  under  a  natural  obligation  to 
csiiTj  out  the  declared  desire  of  the  testator?    Most  of  the  Frencli 
writers   answer  this  question  in  the  affirmative,   and   the  juris- 
prudence appears  to  be  settled  in  this  sense.     (Aubry  et  Rau,  loc. 
cU.\  Casis.  19  dec.  1860.  S.  61.  1.  370;  Journal  du  Palais,  1861. 
,.         p.  321 ;  Besangon,  6  dec.  1905,  D.  1908.  2.  330;  Trih.  de  V Empire 
^       d'AUemagne,  9  oct.   1894,   S.  96,  4.   6;    Cass.   10   janv.    1905, 
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8.  lOOo,  1.   128:   Poiivau.  E.  H.  in  Rev.  Trim.  1913,  p.  .V20. 
€oHf/-<L  B.-L.  ot  Bardo,  2.  n.  1667.) 

Contract  declared  null  on  grounds  of  morality  creates  no 
.J  natural   obligation. 

\Mieii  the  law  prohibits  a  certain  contract  upon  grounds  of 
morality  it  is  clear  that  ther(>  can  be  no  moral  duty  any  moro 
tiian  any  legal  duty  to  fultil  it.  An  undertaking,  for  example, 
to  pay  money  to  another  in  order  to  induce  him  to  commit  a 
crime  i^  a  contract  i-ontrary  to  morality  wliich  cannot  be  enforced 
by  an  action;  and  there  is  certainly  no  natural  obligation  on  the 
part  of  the  promisor  to  fuliil  his  promise..  ^  Similarly,  when  the 
law  prohibits  the  stipulation  of  interest  above  a  certain  rate,  as, 
for  instance,  in  Egypt  above  nine  per  cent.,  this  is  a  prohibition 
based  upon  moral  grounds  and  to  prevent  usury.  (C.  C.  E. 
12o/185.")  The  borrower  who  has  promised  to  pay  ra,ore  than 
the  legal  rate  is  not  bound  by  a  natural  obligation  any  more  than 
by  a  civil  obligation.  (Beudant,  Contrats,  n.  562.)  The  French 
law  on  the  subject  expressly  allows  repetition  of  what  has  been 
paid,  but  this  provision  appears  to  be  declaratory,  that  is,  the 
law  upon  this  point  would  have  been  the  same  if  the  legislation 
had  not  bi'on  enacted.  {Loi  19  dec.  1850.  art.  1.  See  Ph^niol, 
2,  n.  342:   Aubry  et  Rau,  5th  ed.  4,  p.  13.) 

Do  gaming  contracts  create  natural  obligations? 

This  is  an  extremely  controversial  question  in  France. 

The  French  Code  expressly  denies  an  action  for  the  reeovery 
of  a  gaming  debt  or  a  bet,  but  it  provides  that  if  such  a  debt 
has  been  voluntarily  jDaid  without  fraud  the  loser  cannot  recover 
what  he  has  paid .     (C .  C .  F .  1 965 ,  1 967 .  j 

According  to  one  view  this  is  because  the  gaming  debt  is  re- 
garded by  the  law  as  a  natural  obligation.  (B.-L.  et  Wahl, 
(  ot/triils  Aleatoires,  3rd  ed.  n.  85.)  The  Italian  jurisprudence 
i^  in  this  sense.  ^Cass.  Rome,  15  oct.  1898,  S.  99,  4.  37.;  The 
di'uial  of  the  right  to  repetition  is  merely  a  >statement  of  the 
general  rule  applicable  to  natural  obligations./  But  according  to 
another  opinion  for  which  there  is  a  good  deal  of  supjiort.  the 
d'liial  of  th<"  right  to  repetition  rests  in  this  case  upon  another 
ground.  The  law  regards  gaming  debts  with  the  utmost  dis- 
ajjprobation.  Tlie  cause  of  such  an  obligation  is  innnoral  t<^^»  such 
an  extent  that  the  law  will  not  allow  fhe  courts  to  entertain  an 
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action  based  upon  a  gaming'  debt  either  to  enforce  its  paynu.-nt 
or  to  recover  what  has  been  paid.  The  law  refuses  its  assistance 
to  either  of  the  parties,  the  turpitude  of  both  of  them  being  the 
same.  (See  authorities  cited  in  B.-L.  et  Wahl,  I.e.;  Phmiol,  2, 
n.  ^IIO:  D.  N.  C.  C.  art.  1965,  u.  18;  Aix,  Umail908,S.  1908, 
2.  291.     Cf.  Perreau,  E.  H.  in  Rev.  Trim.  1913,  p.  555.; 

It  rather  appears  from  the  fravaux  preparatoires  that  this  was 
the  theory  of  the  French  codihers.  La  loi  civile  doit  Hf^nhment 
Ic  dkhdgner  {le  jeu),  le  mecmnaitre,  lui  refuser  son  appid.  (See 
Loci-e,  XV,  pp.  196— 1200,  nos.  4  and  5.)  And  it  is  generally 
agreed  in  France  even  by  those  writers  who  hold  that  gaming 
debts  produce  natural  obligations  that  they  are  not  natural  obli- 
gations of  the  same  class  as  others. 

It  is  because  gaming  debts  are  regarded  as  having  an  unlawful 
cause  that,  according  to  the  French  law,  which  has  been  followed 
in  Egypt,  they  cannot  be  the  subject  of  novation  or  ratification. 
(Aubry  et  Rau,  4th  ed.  4,  p.'  575;  B.-L.  et  Walil.  Coutrats 
AUidoires,  n.  102;  Req.  21  avril  1885,  D.  85.  1.  275;  C.  A. 
Alex.  1902,  B.  L.  J.  XIV,  134.  .  So,  Code  Port.  art.  1542.) 
/.y^'Nor  can  such  an  obligation  support  an  accessory  obligation.  It 
cannot  be  secui-ed  by  a  surety.  (B.-L.  et  Wahl,  n.  139;  D.  N. 
C.'  C.  art.  1967,  n.  170.)  A  pledge  given  to  secure  a  gaming 
debt  i«  not  valid,  and  the  loser  can  revindicate  the  objects  which 
he. has  handed  over  by  way  of  pledge.  (B.-L.  et  Wahl,  op.  eit. 
n.  142;  Aubry  et  Rau,  4th  ed.  4,  p.  578;  D.  N.  C.  C.  art.  1967, 
n.  121.)     • 

There  was  in  the  French  law  much  controversy  upon  the  point 
whether  the  buying  of  shares  ''on  margin" — marches  a  ferme— 
is  to  be  considered  a  gaming  contract  and  the  hi  du  28  mars  1885 
declared  such  contracts  to  be  lawful.  This  subject  belongs  to  the 
commercial  law.  (See  D.  N.  C.  C.  Appendice  a  Vart.  1965  ; 
Lyon-Caen  et  Renault,  Traife  de  Droit  Commercial,  3rd  ed.  4, 
n.  974;  Req.  24  nov.  1909,  D.  1911.  1.  129.)  And  in  Egypt 
such  contracts  are  declared  to  be  lawful  and  valid  by  the  Decrets 
nos.  23  and  24  of  1909,  now  embodied  in  the  Egyptian  Codes  of 
Commerce.     (C.  Comm.  E.  73/79.) 

Bills  and  notes  granted  to  secure  gaming  debts. 

--,-'•  If  a  bill  granted  in  payment  of  a  gaming  debt  comes  into  the 
hands  of  a  holder  in  good  faith  it  is  generally  agreed  in  France 
that  the  holder  can  sue  the  persons  liable  on  tlie  bill  and  cannot 
be  met  by  the  defence  that  the  bill  was  granted  for  an  unlawful 
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cause.     (B.-L.  et  Walil.  op.  rit.  n.  122;  Paris,  27  juill.  1806,  D. 
97.  2.  122;  D.  N.  C.  C.  art.  1967,  ii.  46.) 

The  loser  of  the  bet  who  has  o-iven  such  a  bill  to  the  other| 
party  can  set  up  the  dofenc4:>  against  him  or  against  any  thiixi 
holder  who  knows  the  origin  of  the  bill,  but  out  of  favour  to 
oomnierco  innocent  third  parties  must  be  protected.  (B.-L.  et 
Wahl.  Confrats  Aleaioire>>,  n.  118,  122;  Cass.  12  avril,  185-i, 
D.  'A.  1.  180:   D.  X.  0.  (\  art.  1967,  ii.  52.) 

Egyptian  law.     5  f'  1  ^3ti^ 

Thr    I-]gyptiaii   Civil  Codes  are  silent  as  to  gaming  contracts, 

v,'\^   but  by  the  Penal  Code  it  is  a  crime  to  keep  a  public  gaming  house 

or  to  institute  a  public  lottery  without  authorisation  not  being 

a  lottery  for  a  puroly  charitable  purpose.      (Arts.  307,  o08/316, 

317;   Umjt  Penal  Code,  273.) 

According  to  the  Alixed  jurisprudence  a  gaming  debt  is  not 
exigible  .sel-on  In  regie  cVequite  et  de  droit  ■imturel  cionsacree  par 
la  plapwt  de,<t  legislations  positives.  (C.  A.  Alex.  25  janv.  1897, 
r,.  !..  J.  IX.  194;  Cf.  C.  A.  Alex.  28  mars  1878,  R.  O.  III. 
167:  C.  A.  18  avril  1911.  O.  B.  12,  n.  85;  Req.  15  mars  1911, 
D.  1911 .  1 .  382. )  And  it  Avas  held  by  the  Mixed  Court  of  Appeals 
in  a  case  before  the  law  ot"  1909  abo\e  referred  to,  that  even  when 
stock  exchange  operations  were  of  such  a  character  as  to  be  mere 
jenx  de  bourse  tlie  duty  to  pay  such  a  gaming  debt  was  a  natural 
obligation,  and.  tiierel'ore,  if  it  liiul  been  ])aid  there  was  no  right 
to  repetition.  (C.  A.  Alex.  6  .janv.  1903,  B.  L.  .1 .  XV,  79.  But 
it  has  likewise  been  held  in  accordance  wifii  liie  French  juris- 
prudence above  referred  to  that  a  gaming  debt  if  it  is  to  be 
considered  as  a  natural  obligation,  nevertheless  differs  from  other 
natural  obligations  inasmuch  as  it  cannot  be  ratified  or  novated 
so  as  to  make  it  a  civil  obligation.  (C.  A.  Alex.  1902,  B.  L.  J. 
XIV.  134.) 

Repetition  refused  under  most  foreign  laws. 

'rh<-  lul*'  that  the  losci'  of  a  i)et  cannot  rcc(n(n-  wfiiit  In-  has 
j)!iid  is  found  in  many  couiitrics.  ;  (irrmniiy,  (rcrmaii  ('ode, 
art.  762;  Austria,  Cour  Sup.  Autrich.,  14  Decembci-  1898, 
S.  1900.  4.  21;  Switzerland,  Code  Fed.  Oblig.  arts.  513,  514; 
pMdgium,  Bruxelles,  13  mars  1895,  Pasicrisic  Beige,  92.  2.  216; 
PortuiraL  Code  Port.  ait.  1542;  Spain,  Code  E<9p.  art.  1798; 
EnL'L.nd.  8  .<-  9  Viet.  e.  109,  s.  18.) 
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-By  Egyptian  law  is  there  repetition  of  sums  paid  on  gaming 
\.  contracts? 

Accoi'ding  to  the  most  recent  decision  of  the  Native  Court  of 
Appeal  the  court  will  not  order  restitution  of  what  has  been  pai>d 
on  an  unlawful  contract.  It  will  give  no  assistance  to  either  of 
the  parties,  but  will  leave  matters  as  they  are.  (C.  A.  18  April 
1911,  0.  B.  XII,  n.  85;  Coiifni,  Trib.  Cairo,  5  juin  1901, 
O.  B.  III.  n.  85.     See  infra,  p.  178.) 

If  this  principle  is  sound  it  makes  no  dittCrenoe  whetlier  we 
regard  a  gaming  debt  us  a  natural  obligation  or  as  a  debt  due 
iipon  an  unlawful  contract.      There  is  no  repetition  in  either  case. 

On  the  other  hand,  as  we  shall  see  later,  the  modern  French 
jurisprudence  allows  repetition  of  money  paid  for  an  unlawful 
■cause  where  the  obligation  is  merely  prohibited  by  the  law,  but 
refuses  repetition  when  the  obligation  is  both  unlaAvful  and  im- 
-moral^  (See  Planiol  2,  n.  846,  Req.  4  Janvier  1897,  D.  97.  1. 
126;  Req.  15  mars  1911,  D.  1911.  1.  382.     Infra,  p.  178.) 

If  the  Egyptian  courts  were  to  follow  this  jurisprudence  as 
is  quite  possible,  in  spite  of  the  decision  just  cited,  it  woidd 
seem  that  thej'  would  be  bound  to  allow  repetition  of  what  had 
Tjeen  paid  on  a  gaming  contract,  seeing  that  such  a  contract  is 
not  immoi'al  in  the  strict  sense  of  the  term,  and  that  there  is  no 
article  in  the  Egyptian  Code  as  there  is  in  the  French  Code  to 
•exclude  repetition  in  the  special  case  of  gambling  debts. 


<o 


I^Gaming  contracts  in  English  law. 

The  old  rule  of  the  common  law  was  that  wagering  contracts 
were  valid  unless  the  subject-matter  of  the  contract  Avas  illegal 
or  immoral,  or  unless  there  was  a  ground  of  public  policy  upon 
which  the  wager  was  held  to  be  void  as  having  a  tendency  to 
produce  a  public  mischief  or  inconvenience. 

Examples  of  this  last  kind  were  a  wager  upon  the  sex  of  a 
third  person  {Da  Costa  v.  Jones,  1778,  2  Cowper,  729);  and 
a  bet  founded  on  the  probability  that  Napoleon  would  be  assas- 
sinated.    {Gilbert  y.Sykes,  1812,  16  East,  150,  14  R.  R.  327.) 

But  gaming  contracts  are,  as  regards  the  civil  remedies,  now 
regulated  in  England  by  tlie  Gaming  Acts  of  1845  (8  &  9  Vicit. 
c.  109)  and  1892  (55  &  56  Vict.  c.  9),  and  by  the  Gaming 
Securities  Act,  1835  (5  &  6  Will.  IV.  c.  41). 

(See  Halsbury,  Laws  of  England,  vo.  Gaming  and  Wagering; 
Pollock,  Contracts,  8th  ed.  p.  313;  and,  as  to  the  Gaming  Secu- 
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litiob  Act,  MehoUs  v.  Enws,  1914,  1  K.  B.  118,  8;5  T..  J.  K.  B. 
301.  and  article  by  W.  J.  Byles  iii  Journal  of  Society  of  Com- 
paratiw  Loofi  slat  ion.   1916,  v.    16.  p.   146. 

Tlir  Knfjlish  law  now  is  that  ail  coutraets  by  way  of  gaming? 
and  wauvring-  aro  void. 

Xo  action  can  Ix'  brought  to  recover  what  is  won. 

^^'hon  a  stake  has  been  deposited  with  one  party  or  with  a 
stakeholder  the  depositor  can  recover  it  either  before  or  after  the 
event  if  it  has  not  been  handed  over  to  the  Avinner  in  payment. 
{mtmpdcH  v.  Walsh,  1876,  1  Q.  B.  I).  189,  45  L.  J.  Q.  B. 
238.^ 

But  when,  after  the  event,  the  losin-  or  the  stakeholder,  as  the 
casr  nia\  bo.  has  j)aid  over  the  amount  of  tlu^  bet  to  the  winner 
no  action  lies  for  its  recovery. 

There  is  an  exception  as  to  stakes  de[)Osited  with  tlic  owner 
of  a    betting-house. 

Securities,  such  as  bills,  given  for  oaming-  contracts  are  illegal, 
and  although  innocent  holders  of  such  securities  are  protected, 
the  drawer  of  such  a  bill,  if  calleil  upon  to  pay  it.  may  recover 
the  amount  from  the  person  to  whom  he  originally  gave  the 
instrument.     {NichoUs  v.  Evan^,  ut  supra.) 

I)  jJ^f'^    'i^  Natural  obligations  arising  from  status. 

<r     j'-Ki  some  cases  civil  obligations  arise  from  status,  as,  for  ex- 
■'      ample,  the  obligation  to  make  an  alimentary  .provision.      (C.  C.  E. 
1OO-157/217-220:  C.  C.  F.  205,  seq.) 

But  this  obligation  is  strictly  limited  by  the  law.  There  is 
not.  for  example,  any  civil  obligation  on  a  brother  to  make  an 
alimentary  provision  for  his  sister. 

But  is  there  a  natural  obligation  to  support  near  relations 
although,  they  are  not  among  those  to  whom  the  law  gives  a 
legal  claim  ?  Most  French  authorities  answer  this  question  in 
the  affirmative,  and  the  jurisprudence  is  in  this  sense.  (Aubry 
et  Ran,  5th  ed.  4,  p.  8;  Limoges,  17  nov.  1896,  D.  97.  2.  463; 
Dijon,  20  juill.  1904,  D.   1907.  2.  181. 

The  Frencii  jurisprudence  appears  to  be  settled  that  if  the 
fath<'r  of  an  illegitimate  child,  whos(>  paternity  has  not  been  recog- 
nised, promises  to  pay  a  sum  of  money  or  to  make  an  alimentary 
provision  for  the  child  or  for  its  mother,  this  is  not  a  gift,  but 
the  fulfilment  of  a  natural  obligation.  (Dijon,  20  juill.  1904, 
2t/  supra.  See  infra,  p.  115.  Cf.  C.  A.  Alex.  24  dec.  1902, 
B.  L.  J.   XV.   75.)      It  appears  to   be  in  accordance  with  the 
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traditional  principles  of  the  French  law  to  find  that  a  natural 
obligation  exists  to  support  near  relations, Jjiifcihis  is  disputed  by 
many  French  writers,  f  They  maintain  that  the  code  enumerates 
the  cases  in  whicli  the  duty  to  make  an  alimentary  provision 
exists  and  that  outside  these  cases  there  is  at  most  only  a  moral 
duty,  ^ioreover,  if  we  accept  the  other  view  Avherc  are  we  to 
draw  the  line?  Each  court  would,,be  free  to  adopt  its  own  view 
as  to  how  far  the  duty  extended. wIt  is  further  arg-ued  that  the 
rules  requiring  certain  forms  for  gifts  are  made  to  prevent  the 
use  of  undue  influence  or  violence. 

The  risk  of  undue  influence  or  violence  is  especially  great 
when  parties  are  closel}'  related  to  one  another,  and  it  would  be 
dangerous  to  sustain  gifts  made  without  observance  of  the  legal 
forms  upon  the  ground  that  the}-  wore  not  to  bo  regarded  as  mere 
acts  of  liberality,  but  as  the  fulfilment  of  a  natural  obligation. 
-  (Oolmet  de  Santerre,  5,  n.  174,  bis  X.;  Laurent,  17,  n.  16;  B.-L. 
et  Barde,  2,  n.  1664,  and  n.  1666.) 

iV    Natural  obligation   to  provide  a  dowry. 

What  is  a  natural  obligation  may  depend  upon  the  social  ideas 
and  traditions  of  a  particular  country.  In  France  and  in  some 
other  countries,  the  dut}'  of  a  father  to  provide  a  dowry  for  his 
daughter  is,  according  to  many  authorities,  a  natural  obligation. 
(Aubrj^  et  Bau,  -"Jth  ed.  4,  p.  7;  Colin  et  Capitant,  3,  p.  47; 
'Pan,  25  juin  1806,  D.  N.  C.  C.  art.  513,  n.  347.  Contra,  Mont- 
pellier,  16  dec.  1901,  D.  1907.  2.  241.)  The  Mixed  Court  of 
Appeal  has  applied  this  view  and  held  that  a  dot  made  by  a 
Brazilian  parent  was  not  a  donation.  (C.  A.  Alex.  26  avril 
1917,  B.  L.  J.  XXIX,  387.) 

The  French  doctrine  is  mostly  in  the  opposite  sense.  Apart 
from  the  difficulty  in  finding  a  natural  obligation  in  a  duty  so 
vaguCj-^for  how  is  the  amount  to  be  determined  ?-T^the  view  of 
Aubr}'"  and  Ran  is  not  easy  to  reconcile  with  the  language  of 
C.  C.  F.  1422,  al.  1,  which  implies  that  such  a  provision  is  an 
acte  a  titre  gratuit.  (B.-L.  et  Barde,  2,  n.  1663.  As  to  the 
question  if  it  can  be  challenged  by  creditors  as  a  gratuitous 
alienation,  see  infra,  2,, p.  116.) 

(d)  Natural  obligation  to  pay  a  remuneration  for  services 
received  or  to  compensate  for  losses. 

There  arc  many  cases  in  which  services  have  been  rendered  in 
such  circumstances  as  to  give  no  legal  claim  for  remuneration, 
w.  3 
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•and  tlioro  are  other  cashes  in  Avhich  one  man  has  cansed  loss  to 
anothor  withont  having  been  guilty  of  any  fault.  If  the  person 
l>enotited  gives  something  to  the  other  this  is  presumably  a  re- 
muneration for  servdces  rendered.  It  is  not  a  gift,  he  has  received 
a  quid  pro  quo.  And,  in  like  manner,  if  a  person  who  has  been 
the  innocent  means  of  causing  an  injury  to  another  makes  a  pay- 
ment to  him,  this  is  to  be  regarded  as  compensation  and  not  as 
a  gift. 

In   both   cases   the   payment   is    the  fulfilment   of   a    natural 
obligation. 

The  services  may  bo  rendered  by  a  person  who  was  not  bound 
by  contract  at  all. 

'  If  a  servant  or  a  mandatary  shows  exceptional  zeal  or  ability 
and  the  employer  or  mandator  pays  him  more  than  he  was  legally 
entitled  to,  this  is  a  remuneration.  If  a  man  saves  me  from 
drowning  he  can  claim  only  his  expenses  and  losses,  but  if  I 
choose  to  give  him  a  sum  of  money  in  addition,  this  is  a  payment 
and  not  a  donation. 

J*A  woman  who  out  of  kindness  nurses  a  sick  neighbour,  a  niece 
ho  acts  as  housekeeper  for  her  uncle  without  receiving  any  wages, 
a  doctor  who  shows  special  attention  to  his  patient,  may  be  taken 
as  examples  of  persons  having  a  natural  claim  to  remuneration. 
These  principles  are  generally  accepted  by  the  French  authori- 
ties. (B.-L.  et  Barde,  2,  n.  1665;  Planiol,  2,  n.  345;  infra, 
2,  p.  182.  Cf.  the  English  and  American  cases  in  Keener,  Quasi- 
Contrads,  p.  315.)  According  to  some  writers  we  must  distin- 
-^  o-uish:  the  services  rendered  must  be  of  a  kind  for  which  it  is 
customary  to  pay — qui  se  rendent  commmiemmt  a  prix  d>  argent 
to  use  the  expression  of  Aubry  and  Ran.  (4,  p.  8.  See  Eiom, 
15  fevr.  1894,  joint  a  Req.  3  dec.  1895,  S.  97.  I.  234, 
D.  96.  1 .  284.}  It  has  been  held  both  in  Prance  and  in  Eg}^pt 
that  a  man  who  promises  to  pay  a  sum  of  money  to  a  mistress 
at  the  <;nd  of  a  long  period  of  concubinage  is  making  a  com- 
pensation for  an  injury  which  he  has  done  though  the  woman 
had  no  logal  claim  against  him.  (Rennes,  7  mars  1904,  S.  1907. 
2.  241:  i).  Supp.  Ohligations,  n.  183;  C.  A.  13  juin  1909, 
O.  B.  XI,  n.  3.     See  infra,  p.  115.) 

•  In  the  Egyptian  case  just  cited  the  court  held  that  it  was 
entitled  to  modify  the  terms  of  the  promise  and  to  award  a  smaller 
Hiiiu  than  that  which  had  been  najned  in  it. 

This  is  in  accordance  with  the  French  jurisprudence.     If  the 
eum   promised   is  excessive   and   beyond  what  the  promisor  was 
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under  a  natural  obligation  to  pay  the  courts  may  reduce  it  to 
that  extent.  (Caen,  10  ,)uill..l854,  D.  55.  2.  162;  Pand.  Frmq. 
Oblig.  n.  7711.) 

Effects  of  natural  obligations. 

The  only  effect  mentioned  in  the  codes  is  that  repetition  of 
what  has  been  paid  is  excluded,  but  the  code  does  not  say  that 
this  is  the  only  effect  of  a  natural  obligation,  and  it  is  generally 
agreed  that  a  natural  obligation  produces  other  effects  as  well. 
The  effects  maybe  thus  stated:  (1)  Discharge  of  the  obligation 
is  a  payment  and  therefore  does  not  need  to  be  made  in  the  form 
of  a  gift;  (2}  ^he  act  being  a  payment  "  in  discharge  of  an  obli- 
gation "  restitution  is  not  due,  but  the  payment  does  not  change 
the  character  of  the  obligation.  It  does  not  convert  it  into  a 
civil  obligation.  Consequently,  if  the  creditor  is  subsequently 
evicted  from  a  thing  given  in  payment  of  a  natural  obligation 
he  wiU  have  no  action  in  warranty  against  the  debtor.  (Demo- 
lombe,  27,  n.  50.) 

(3)  It  foUows,  further,  from  the  same  principle  that  the  part- 
pajanent  of  a  natural  obligation  does  not  operate  as  a  confirmation 
in  the  sense  of  making  the  debt  a  civil  obligation  and  thereby 
giving  the  creditor  the  right  to  enforce  payment  of  the  balance. 
(iVubry  ct  Rau,  5th  ed.  4,  p.  12;  Pmd.  Frang.  Obligations, 
n.  120.)  The  debtor  may,  as  will  be  explained  later,  make  a 
novation  of  the  natural  debt  into  a  civil  one,  but  a  part -payment 
is  not  equivalent  to  such  a  novation  unless  it  is  accompanied  by 
a  declaration  to  that  effect.  And,  lastly,  according  to  the 
French  law,  in  order  to  exclude  repetition  the  payment  must 
be_J' voluntarily "  made,  and  by  a  "voluntary"  payment  the 
eode  means  a  payment  made  by  the  debtor  not  merely  without 
any  constraint  or  fraud  but  with  the  fuU  knowledge  that  he 
is  paying  a  debt  which  he  cannot  be  compelled  to  pay.  For, 
it  is  o^ly;.„an  these  circumstances  that  the  payment  can  b,e 
regarded  as  an  acknowledgment  by  him  of  the  existence  of 
the  natural  obligation.  According 'to  the  principle,[tlie  natural 
obligation  only  becomes  a  legal  debt  if  the  debtor  chooses  to 
recognise  it  as  suclf!'  If  he  were  to  pay  a  natural  debt  in  the 
mistaken  belief  that  he  was  civilly  bound  he  would  be  entitled 
to  repetition,  because  he  had  shown  no  intention  voluntarily  to 
discharge  a  natural  obligation.  (Aubry  et  Rau,  4th  ed.  4,  p.  729; 
Beudant,  Contrats,  p.  338;    B.-L.  et  Barde,  2,  n.   1674.) 

The  Roman  law,  on  the  other  liand,  excluded  repetition  in  this 

3  (2) 


36  THE  LAW  OF  OHLI0ATI0N8. 

case.      Thero  was  error  but  there  was  a  debt.      (Dig-  12.  6.  26. 12; 
VangeroAv,  Paifdekfeii,  7th  ed.  3,  p.  392.) 

(4'  A  natural  obligation  may  serve  as  the  CHiuse  of  a  civil 
obligation,  that  i>.  it  is  ciipable  of  being  converted  by  novation 
into  a  civil  obligation,  or  it  may  serve  as  the  principal  obliga- 
tion which  may  be  secured  by  an  accessory  ol)ligation.  such  as^ 
that  of  a  surety.      These  two  cases  may  be  considered  separately. 

Natural  obligation  can  be  novated. 

Seeing  tiiat  tlie  debtor  in  the  natural  obligation  ha>  the  choice 
whether  he  will  recognise  the  debt  or  not,  but  if  he  does  recognise 
it,  the  law  will  recognise  it  also,  it  seems  clear  that  if  he  desires, 
to  substitute  for  it  a  civil  obligation  this  will  be  no  less  an: 
acknowledgment  by  him  of  his  liability  than  if  he  were  to  pay 
the  debt. 

Novation  ini])lies  tlie  existence  of  an  old  debt  for  which _the 
new  one  is  substituted.  If  the  debtor  instead  of  jajing  the 
natural  debt  enters  into  a  new  engagement  to  pay  it,  as,  for 
example,  by  signing  a  promissory  note  for  the  amount  due,  this 
is  not  a  donation.  (Aubry  et  Ran,  5th  ed.  4,  p.  11;  B.-L. 
et  Barde,  2,  n.  1678.)  Laurent  denies  this  and  argues  that  a 
natural  obligation  has  no  existence  in  the  eye  of  the  law  exceipt 
when  there  is  a  voluntary  payment  of  it.  Unless  and  until  the 
debtor  chooses  to  pay  it  there  is  no  debt  at  all.  and,  consequently, 
it  cannot  be  novated  or  secured  by  an  accessory  obligation. 
(Laurent,  17.  nos.  28,  29.;  But  this  reasoning  does  not  appear 
to  be  sound.  The  code  does  not  say  that  payment  is  the  only 
manner  in  which  the  debtor  can  recognise  his  liability.  There 
seems  to  be  no  ground  for  laying  down  a  rule  so  unreasonable. 
If  there  is  a  debt,  although  it  be  only  a  natural  debt,  and  tho 
debtor  chooses  to  turn  it  into  a  civil  obligation,  why  should  thitj 
be  regarded  as  a  donation  ? 

The  codes  clearly  recognise  that  a  natural  obligation  is  a  debt 
i6r,  otherwise,  there  could  be  no  payment. 

And  this  argument  is  confirmed  by  the  provision  of  the  code 
as  to  suretyship.  A  surety  may  validly  bind  himself  to  secure 
an  obligation  entered  into  by  a  debtor  who  does  not  possess  legal 
capacity.  The  debtor  can  get  his  own  obligation  annulled,  but 
the  surety  is  bound.  (C.  C.  F.  2012;  C.  C.  E.  496/605.  See 
Paris,  16  nov.  1892,  D.  93.  2.  227.)  How  can  this  be  explained 
except  upon  the  theory  that  the  incapable  debtor,  for  example,  a 
minor.,  who  has  got  his  obligation  annulled,   remains  bound  by; 
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a  natural  obligation?  There  must  bo  some  obligation  subsisting 
to  support  the  accessory  obligation  of  the  surety.  The  Civil  Code 
of  Quebec  says  expressly  that  suretyship  may  bo  "for  the  fulfil- 
ment of  an  obligation  which  is  purely  natural."  (C.  C.  Q.  1932.) 
So  it  has  been  held  by  the  ]Vlixed  Court  of  xVppeal:  Vohliga- 
tion  civile,  ne  ■'^erait-tlle  que  la  sanction  d'une  obligation  naturelle, 
quclk  n'en  serait  pas  mains  valable  et  ohligatoire  pour  celui  qui 
s'est  oblige  enrers  reliii  qui  (i  donne  son  acceptation.  (C.  A. 
Alex.  17  jam.  1918,  B.  L.  J.  XXX,  162.) 

Proof  of  novation. 

The  intentioli  to  "noYa-te  is  not  presumed.  If  the  debtor  in  the 
obligation  acknowledges  the  debt  and  promises  to  pay  it,  for 
example,  by  a  private  writing,  is  this  to  be  regarded  as  an  acknow- 
ledgment by  him  that  he  is  under  a  natural  obligation  or  as 
expressing  his  intention  to  make  the  debt  civilly  binding?  Accord- 
ing to  some  French  decisions  a  promise  by  the  debtor  to  pay  the 
debt  made  with  the  knowledge  that  it  is  merely  a  natural  debt 
makes" it  civilly  binding.  (Toulouse,  5  avril  1892,  S.  92.  2.  155, 
D.'  92.  2.  568". ) 

For  why  should  the  debtor  acknowledge  his  liability  if  he  still 
intends  to  reserve  to  himself  the  choice  of  paying  the  debtor  or 
not  ?  If  he  intends  to  remain  only  naturally  bound  is  it  not  to  be 
expected  that  he  should  say  so? 

But  the  sound  view  appears  to  be  that  a  mere  acknowledgment 
by  the  debtor  is  not  in  itself  enough  to  turn  the  natural  debt  into 
a  civil  one.  We  must  give  effect  to  the  rule  that  novation  is  not 
presumed — confinmitio  nil  dot  novi.  There  will  be  no  novation 
unless  from  the  terms  of  the  acknowledgment  taken  in  connection 
with  the  circumstances  of  the  case,  the  intention  to  novate  is  mani- 
fested (AubryetRau,  5thed.  4,  p.  12;  B.-L.  et  Barde,  2,  n.l678; 
Perreau,  E.  H.  in  Rev.  Trim.  1913,  p.  534;  Colmar,  31  dec. 
1850,  D.  53.  2.  164;  Douai,  6  aout  1856,  D.  56.  2.  295:  Xancy, 
21  juin  1902,  S.  1903.  2.  34;  Amiens,  12  mai  1903,  D.  1904. 
2.  439;  D.  N.  C.  C.  art.  1235,  n.  96  seq.  Cf.  Trib.  de  r Empire 
d'Allemagne,  16  oct.  1891,  D.  93.  2.  115;  Note  by  M.  Naquet 
to  Cass.  23  juin  1908,  S.  1911.  1.  243,  ool.  2.)  But  the  signing 
of  a  bill  or  promissory  note  to  pay  a  natural  obligation  sufficiently 
indicates  the  intention  to  novate  and  to  make  the  debt  a  civil  one. 
(Trib.  Belley,  6  fevr.  1856,  D.  56.  3.  21;  Poitiers,  2  juillet  1872, 
S.  73.  2.  112,  Journal  du  Palais,  1873,  p.  474.) 
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Natural  obligation  may  be  secured  by  suretyships  and  real 

securities. 

For  similar  reasons,  a  natural  obligation  is  sufficient  to  support 
the  accessory  obligation  of  a  surety  or  to  serve  as  the  cause  of  an 
obligation  of  pledge  or  hypothec  contracted  by  the  debtor.  (B.-L. 
et  do  Loynes.  Prlrilecfefi  et  Hypotheqties,  2,  n.  1280;  B.-L.  et 
Barde.  2,  u.  1677:  Beudant,  Conirah,  p.  839.  Contra,  Laurent, 
17.  n.  28;  Aubry  et  Rau,  5th  cd.  4.  p.  12.     See  in-fra,  p.  100.) 

Exception  as  to  gaming  contracts. 

It  has  already  been  explaim^d  in  speaking  of  gaming  contracts, 
that  according  to  the  jurisprudence,  a  gaming  contract,  if  it  is  a 
natural  obligation,  does  not  produce  all  the  effects  attached  to  other 
obligations  of  that  kind.  It  cannot  be  novated  or  secured.  {Supra, 
p.  29.) 

Compensation. 

Natural  obligations  cannot  be  set  up  by  way  of  compensation 
against  civil  obligations.  The  reason  for  this  is  that  compensation 
takes  place  by  operation  of  law  independently  of  the  will  of  the 
parties.  If  I  owe  you  L.  E.  100  upon  a  natural  obligation,  and 
you  become  my  debtor  upon  a  civil  obligation  for  the  same  amount, 
if  you  could  claim  that  compensation  had  taken  place  this  would 
be  compelling  me  to  pay  my  natural  debt.  It  is  of  the  ossenae 
of  a  natural  debt  that  the  debtor  should  be  free  to  refuse  to  pay 
if  he  chooses  to  do  so.  (Aubry  et  Rau,  5th  ed.  4,  p.  12;  B.-L. 
et  Barde,  2,  n.  1681.) 

Right  of  retention. 

For  very  similar  reasons  it  is  clear  that  the  creditor  in  a  natm'al 
obligation  does  not  in  any  circumstances  enjoy  a  right  of  reten- 
tion. This  is  a  right  given  in  particular  cases  to  creditors  to 
refuse  to  deliver  property  belonging  to  the  debtor  which  is  in 
their  hands  until  the  debt  has  been  paid.  Its  purpose  is  indirectly 
to  compel  the  payment.  Seeing  that  a  natural  obligation  is 
essentially  unenforceable,  it  would  be  illogical  to  allow  to  the 
creditor  a  right  of  retention.  (B.-L.  et  Barde,  2,  n.  1682. 
Contra,  Hue,  7,  n.  169.     See  D.  N.  C.  C.  art.  2094,  n.  78.) 
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^Doctrine  of  natural  obligations  not  a  part  of  the 
'^^  English   law. 

The  expression  "natural  obligation  '"  is  unknown  to  the  English, 
law,  and  the  doctrine  of  the  Roman  law  upon  that  subject  is 
entirely  foreign  to  the  common  law  of  England.  Thus  a  moral 
oblig-ation  is  not  a  valid  "consideration"  for  a  promise. 

(Beaumont  v.  Beeve,  1846,  8  Q.  B.  483,  15  L.  J.  Q.  B.  141, 
70  R.  R.  552.  See  infra,  p.  63,  and  cases  in  Leake  on  Contracts, 
6th  ed.  p.  443.) 

But  in  some  cases  the  English  law  by  another  route  arrives  at 
similar  practical  solutions  to  those  which  the  French  law  derives 
from  the  theory  of  natural  obligations. 

Thus  in  the  English  law  if  a  debt  is  paid  after  it  has'  ceased 
owing  to  lapse  of  time  to  be  recoverable  by  action,  it  cannot  be 
recovered.  But  this  is  because  the  Statute  of  Limitations,  by 
which  name  the  law  fixing  the  period  of  extinctive  prescription  is 
designated  in  England,  does  not  provide  that  after  a  certain  time 
the  debt  shall  be  extinguished,  but  merely  that  thereafter  no  action 
can  be  brought  for  its  recovery.  The  party  who  wishes  to  take 
advantage  of  the  statute  must  ple^d  it.  So  even  the  executor  of 
a  debtor  may  pay  a  prescribed  debt  and  charge  it  against  the 
estate.  {Midgley  v.  Midgley,  1893,  3  Ch.  282,  62  L.  J.  Ch. 
905.) 

Upon  the  same  principle  that  there  is  still  a  debt  although  the 
prescriptive  period  has  elapsed,  a  part-payment  or  acknowledgment 
raises  the  debt  once  moix'  to  the  level  of  an  enforceable  claim. 
(Statute  of  Frauds  Amendment  Act,  1828.  See  cases  in  Leake, 
Contracts,  6th  ed.  p.  721.)  Further,  a  mortgage  or  pledge  re- 
mains valid  though  the  personal  action  for  the  debt  is  barred  by 
the  Statute  of  Limitations.  {London  and  Midland  Bank  v. 
Mitchell,  1899,  2  Ch.  161,  68  L.  J.  Ch.  568.  See  Leake,  Con- 
tracts, 6th  ed.  p.  720.)  Again,  in  the  English  law  if  money  has 
been  paid  or  property  delivered  under  a  contract  which  is  unen- 
forceable because  not  made  in  writing  as  required  by  laAV  in  this 
case,  there  is  no  action  for  its  recovery  merely  on  the  ground  of 
the  informality.    (Pollock,  Contracts,  8th  ed.  694;  infra,  p.  215.) 

The  rule  formerly  peculiar  to  courts  of  equity  but  now  applied 
in  all  the  courts,  "  He  who  seeks  equity  must  do  equity,"  has  the 
practical  effect  in  some  cases  of  giving  recognition  to  what  under 
the  French  system  would  be  the  natural  obligation  to  pay  for  an 
"  unjust  "  enrichment.    For  example,  a  person  who,  believing  that 
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he  has  a  title  to  possess  an.  immovoablo,  sponds  money  upon  it 
withont  tlie  knowledge  of  the  true  owner  has  no  elaini  for  reim- 
bursement. But  if  a  porsoji  having'  a  title  to  an  estate  knows 
that  another  who  is  ignorant  of  that  title  is  dealing  with  the 
property  as  his  own,  the  real  owner  wiien  ho  cviets  the  otlun-  must 
inch'nmify  him  for  his  expenditure  so  far  as  it  was  ncccssaiy 
anil  has  proved  permanently  benotieial.  (Neemm  v.  ChirLsoU; 
1843.  4  Haro,  97,  6-2  K.  H.  31:  In  re  CooVs  Morhjwtr^  189(3, 
1  Ch.  923.  65  L.  J.  Ch.  ()04.  See  Sncll's  Equil//,  17th  ed. 
p.  338.) 

Lastly,  the  English  law  by  implying  a  contract  in  certain  cases 
where  in  truth  there  never  was  an  ag-reement,  and  where  the  offer 
or  rec^uest  is  a  legal  fiction,  secures  the  same  equitable  r.'^ult  as 
is  reached  in  the  French  law  by  kss  violent  means.  In  some 
cases  where  services  have  been  rendered  or  money  paid  without 
an}-  agreement  the  English  law  assumes  a  promise  to  pay  for  the 
services  or  to  restore  the  money,  although,  in  fact,  no  such  promise 
was  ever  made.  This  matter  will  be  mor(^  fully  explained  later 
under  the  head  of  Quaxi-C(yntra(t>^  in  the  English  law.  [Infra, 
2.)).  198.) 

(4)  Classification  of  obligations  according  to  the  modalities 
by  which  they  are  affected. 

The  French  Code  deals  with  contracts  before  it  considers  the 
different  kinds  of  obligations.  The  Egyptian  Code  attempts  to 
state  in  the  first  place  the  rules  which  apply  to  all  obligations, 
whether  they  arise  from  contract  or  from  other  sources,  and  takes 
up  the  various  sources  of  obligations  afterwards.  This  arrange- 
ment is  logically  a  good  one,  but  it  is  practically  inconvenient. 
Many  of  the  modalities  of  obligations,  such  as  conditions  and 
terms,  really  belong  to  the  law  of  contract.  And  although  there 
can  be  a  joint  and  several  liability  created  without  agreement  the 
law  of  joint  and  se\eral  liability  is  also  most  conveaiiently  dis' 
cussed  in  connection  Avitb  contracts.  We  shall,  therefore,  in  this 
place  merely  enumerate  tiie  principal  modalities  of  obligations, 
and  defer  consideration  of  them  until  after  we  have  explained  the 
law  of  contract  and  tli(}  other  sources  of  obligations. 

An  obligation  is  said  to  be  pure  and  simple  when  it  is  normal, 
that  is  when  it  produces  the  effects  which  the  law  gives  to  ordinary 
obligations  of  that  class. 

But  the  normal  effect  of  obligations  may  be  modified  by  the 
parties  or  by  the  law  itself  iti  such  a  way  as  to  give  to  the  obliga- 
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tion  a  spLvial  characlci'  and  to  cause  it  to  produce  dillVTiiit  legal 
effects  from  an  ordinary  obligation.  In  this  case  the  obligation 
is  said  to  be  affected  by  a  modality.  For  instance,  normally 
speaking,  an  obligation  is  instantly  exigible.  A  creditor  has  iIk; 
right  to  enforce  payment  at  once.  But  the  obligation  may  be 
subject  to  a  term  and  the  effect  of  this  modality  is  to  suspend  the 
paynicnt.  Or  again,  normally  speaking,  an  obligation  is  exigible 
from  its  date  or  from  the  time  fixed  for  payment,  but  it  may  be 
added  that  it  shall  not  be  exigible  unless  and  until  a  certain  thing 
happens,  in  which  case  the  obligation  is  affected  by  the  modality 
of  condition.  Normally  speaking,  an  obligation  has  for  its  object 
a  single  thing, — an  act  or  an  abstention, — but  the  object  of  the 
obligation  ma}'  be  two  or  more  acts.  And  in  this  case,  several 
positions  are  possible;  the  debtor  may  be  bound  to  perform  all 
the  acts  so  that  he  can  only  liberate  himself  by  a  peiformance 
whicii  comprises  all  the  things  promised,  as  if  I  promised  to  deliver 
my  horse  and  my  ox;  in  which  case  the  obligation  is  ctiUed  con- 
junctive. Or  it  may  be  that  although  there  are  two  things  due 
under  the  obligation  the  debtor  can  liberate  himself  by  performing 
one  of  them,  in  which  case  the  obligation  is  said  to  be  alternative. 

Or,  again,  there  may  be  to  begin  with  only  one  thing  due,  but 
the  debtor  has  the  right  if  he  chooses  to  substitute  a  certain  other 
thing.  Here  the  obligation  is  called  facultative.  Normally 
speaking,  an  obligation  is  formed  between  two  persons,  a  creditor 
and  a  debtor,  but  there  may  be  several  creditors  or  several  debtors. 
And  when  there  is  a  jjlurality  of  creditors  or  debtors  it  may  be 
that  each  of  the  creditors  is  entitled  to  his  fraction  of  the  debt, 
and  that  each  of  the  debtors  is  bound  to  pay  his  fractional  share, 
and  this  is  what  is  meant  by  a  joint  obligation.  Or,  it  may  be 
that  each  of  the  creditors  can  demand  payment  of  the  whole  debt, 
or  that  each  of  the  debtors  is  individually  bound  for  the  whole. 
In  the  first  case  the  creditors  are  said  to  be  joint  and  several 
creditors,  and  in  the  second  case  the  debtors  are  said  to  be  joint 
and  several  debtors. 

Or,  still  again,  normally  speaking,  when  the  creditor  or  the 
debtor  dies  and  he  is  represented  by  several  heirs  the  obligation 
is  divisible,  that  is,  each  of  the  heirs  of  the  creditor  is  entitled 
only  to  a  share,  and  each  of  the  heirs  of  the  debtor  is  liable  only 
for  a  share.  But  it  may  be  that  the  obligation  is  indivisible. 
And  besides  this  case  there  are  some  other  illustrations  of  indivisi- 
bility which  will  be  explained  later.  Or,  lastly,  an  obligation 
may  have  a  penal  clause  attached  to  it  giving  the  creditor  a  right 
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to  claim  a  definite  sum  in  the  event  of  breach  of  the  contract. 
All  these  are  examples  of  modality.  The  French  Code  in  the^ 
chapter  headed  des  diverses  especes  d'obligaiions,  which  is 
chapter  IV.  of  Book  III.,  treats  of  these  modalities  in  this  order: 

(1)  Conditional  obligations. 

(2)  Obligations  with  a  term. 

(3)  Alternative  obligations. 

(4)  Joint  and  several  obligations. 

(5)  Divisible  and  indivisible  obligations. 

(6)  Obligations  with  a.  penal  clause. 

The  discussion  of  these  modalities  is  postponed  till  a  later  part 
of  this  work,  but  it  may  be  useful  to  notice  here  certain  distinc- 
tions of  obligations  which  do  not  depend  upon  modalities.  The 
legal  effect  of  the  obligation  is  not  modified  and  the  obligations 
are  normal  ones  of  their  type;  but,  seeing  that  the  right  of  the 
creditor  is  to  some  extent  affected  according  as  the  obligation 
belong-s  to  one  or  other  of  these  classes  these  distinctions  have  to. 
be  explained. 

Chirographic,  privileged  and  hypothecary  obligations. 

In  ihf  language  of  the  French  law  an  obligation  is  commonly 
called  chirograi^hic  when  the  creditor  has  no  other  right  than 
that  which  results  from  the  obligation  itself.  This  is  because  in 
the  old  legal  language  a  document  of  debt  which  consisted  in  a. 
private  writing  was  called  a  chirographum .  (Planiol,  2,  n.  2318; 
Beudant,  Ccmtrats,  n.  568.)^  |:l]tie_  chirographic'  creditor  is  an 
ordinary  creditor  whose  only  seeurity  is  the  general  right  of  pledge 
which  all  ordinary  creditors  have  over  the  whole  property  of  the 
debtor.;/; If  the  debtor  becomes  insolvent  the  chirographic  or 
ordinary  creditors  will  have  to  rank  after  the  privileged  or  hypo- 
thecary creditors,  and,  as  among  themselves,  will  receive  a  dividend 
in  proportion  to  the  amount  of  their  claims. 

Chirographic  creditors  are  called  in  the  Egyptian  Code  "ordi- 
nary" creditors.     (C.  C.  E.  554/678,; 

-'An  obligation  is  hypothecary  when  in  virtue  of  certain  forma- 
lities, the  creditor  has  "  over  one  or  more  immoveables  belonging 
to  the  debtor  the  right  as  against  third  persons  to  be  paid  in 
preference  to  the  ordinary  creditors  out  of  the  price  of  such  im- 
moveables into  whose  hands  soever  they  may  pass."  .  >An  obliga- 
tion is  privileged  when  by  reason  of  its  nature  the  creditor  has 
"the  right  to  obtain  payment  in  preference  to  all  other  creditors- 
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out  of  the  value  of  all  or  of  a  specified  part  of  the-moveable  or 
immoveable  property  of  the  debtor."     (C.  C.  E.  554/678.) 

Obligations  principal   and  accessory. 

An  accessory  obligation  is  one  which  depends  upon  another  or 
principal  obligation.  It  cannot  come  into  existence  without  a 
principal  obligation.  The  relation  between  two  obligations  as 
principal  and  accessory  respectively  may  arise  in  two  ways:  — 
'  (1)  When  one  is  the  legal  consequence  of  the  other.  The  liability 
to  pay  damages  for  the  breach  of  a  contract  is  in  this  sense  an 
accessory  obligatiori^(2)  when  one  of  the  obligations  is  contracted 
to  secure  the  payment  of  the  other  or  principal  obligation,  such 
as  the  penal  clause,  the  obligation  of  a  surety,  or  the  contract  of 
pledge.  (C.  C.  E.  495/604;  540/662. J/^When  the  accessory 
obligation  belongs  to  this  second  class  it  follows  as  a  general  rule 
the  fortune  of  the  principal  obligation,  and  if  the  principal  obli- 
gation is  extinguished  the  accessory  obligation  necessarily  falls 
to  the  ground. 

_^i^'But  this  is  not  true  of  accessory  obligations  which  belong  to 
the  first  group .  They  may  continue  to  exist  although  the  principal 
obligation  has  come  to  an  end.  (Aubry  et  Eau,  5th  ed.  4,  p.  141 .) 
The  plaintiff  who  has  obtained  rescission  of  a  contract  upon  some 
legal  ground  may  still  be  entitled  to  damages.  And  in  one  case 
at  least  an  accessory  obligation  remains  though  the  principal  obli- 
gation was  null  ah  initio. 
,-^'When  the  vendor  has  sold  as  his  own  a  determinate  object 
which  he  knew  was  not  his  property  and  the  purchaser  has  acted 
in  good  faith,  that  is,  he  believed  that  he  was  becoming  the  owner 
of  the  thing  by  the  effect  of  the  contract,  the  purchaser  can  claim 
damages,  although  the  sale  is  invalid.  (C.  C.  E.  264,  265/333, 
334;  C.C.  F.  1599.) 

(  l^lAnd,  even  as  regards  the  second  group,  the  rule  that  the 
extinction  of  the  principal  obligation  extinguishes  the  accessory 
obligation  also  is  not  without  exception.  Thus,  the  rule  is  that 
suretyship  is  void  if  the  obligation  to  which  it  applies  is  void, 
but  there  is  an  exception  to  this  rule.  If  the  contract  of  surety- 
ship was  entered  into  only  by  reason  of  the  debtor's  want  of  legal 
capacity  the  contract  of  suretyship  is  valid  though  the  principal 
debtor  is  not  bound.  (C.  C.  E.  496/605;  C.  C.  F.  2012.  See 
Paris,  16  nov.  1892,  D.  93.  2.  227.)  The  surety  here  knows  that 
he  is  guaranteeing  an  obligation  which  the  debtor  can  challenge. 
The  debtor  is,  for  instance,  a  minor,  and  the  creditor  will  not 
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deal  with  him  iinloss  ho  obtains  a  surety.  If  the  minor  gets  his 
contract  set  aside  the  surety  is  not  re  based.  This  is  apparently 
upon  the  theory  that  the  minor  or  the  incapable  debtor  remains 
bound  by  a  natural  obligation,  and  that  this  natural  obligation 
is  enough  to  support  the  accessory  obligation  of  the  surety. 
(Planiol.  2,  n.  *23.32;  B.-L.  ot  Wahl,  Coutrats  AUatoires,  n.  946; 
supra,  p.  38.) 

Obligations  liquid  and  non-liquid. 

An  obligation  is  liquid,  or,  as  the  Egyptian  Codes  express  it, 
"for  a  licpiidated  amount"  (C.  C.  E.  194  258)  when  the 
existence  of  the  debt  is  certain  and  the  amount  due  is  deter- 
mined: rum  eertum  est  an  et  quantum  deheatur.  If  a  man  owes 
a  debt  for  which  he  has  given  a  promissory  note  for  a  certain, 
anifumt  this  is  a  liquid  debt.  But  if  he  has  caused  damage  to 
another  by  his  fault  the  claim  against  him  for  damages  is  a 
non-liquid  debt  Avhich  is  not  liquidated  until  either  he  has  agreed 
to  pay  a  definite  sum  which  the  other  accepts  in  satisfaction  of 
his  claim  or  until  a  judgment  has  been  obtained  against  the 
wrongdoer  by  which  the  amount  of  damages  is  determined  or 
liquidated.  The  divisions  of  obligations  not  based  upon 
modalities  have  now  been  noticed,  and  the  explanation  of  the 
modalities  will  be  deferred  to  a  later  ])lace.     {Infra,  2,  pp.  328  seq.) 
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CHAPTEK    [I. 

PUBLIC  POLICY  AND  CAUSE  IN   CONTRACTS. 

When  we  say  that  contracts  arc  enforceable  agreements,  what 
we  mean  is  that  the  kiw  lends  its  sanction  to  carr^-  out  what  the 
parties  have  agreed  upon.  The  state  places  its  machinery  at  the 
disposal  of  the  man  who  has  made  a  contract  and  can  prove  that 
the  other  party  to  it  will  not  perform  what  he  has  promised. 
If  people  had  to  depend  upon  themselves  to  secure  the  performance 
of  contracts,  contracts  would  be  of  comparatively  little  value,  and 
a  society  in  which  people  were  left  to  enforce  their  agreements 
if  the^'  could  by  the  strong  hand  or  by  the  principle  of  self-help, 
as  it  is  called,  would  be!in  a  very  rude  and  primitive  condition. 

"When  we  say  that  we  live  in  an  org'anised  society  we  mean, 
as  nmch  as  anything,  that  we  live  in  a  society  Avhich  has  an 
efficient  machinery  to  secure  the  enforcement  of  contracts,  and 
lends  that  machinery  to  the  person  who  has  suffered  by  a  breach 
of  contract. 

It  is  in  the  highest  degree  in  the  interest  of  public  policy  that 
this  should  be  so.  It  is  only  in  this  way  that  ordered  government 
can  take  the  place  of  violence  and  lawlessness..  But,  clearly,  if 
the  state  is  to  see  to  it  that  contracts  shall  be  enforced,  this  will 
onl}-  b'~'  such  contracts  as  are  ,not  against  its  own  interests  as  a 
state.  We  shall  not  expect  it  to  lend  its  aid  to  contracts  which 
tend  to  the  disintegration  of  the  body  politic.  It  may  very  well 
enforce  contracts  which  are  not  just,  as  between  the  parties  them- 
selves, because  the  state  cannot  look  minutely  into  everybody's 
business,  and  it  is  evidently  desirable  that  people  should  be  left 
to  manage  their  own  affairs  as  far  as  possible.  But  when  a  con- 
tract strikes  a  blow  at  the  health  of  the  body  politic  itself  it  would 
be  absurd  that  the  state  should  be  asked  to  lend  its  sanction, 
'when  the  law  requires  that  contracts  should  have  a  lawful  cause 
this  is  a  requirement  which  it  makes  for  the  protection  of  society 
itself.  -? Moreover,  when  the  law,  in  the  general  interest  of 
society,  lends  its  aid  to  enforce  agreements  whieli  the  parties  have 
made,  it  assumes  that  there  was  something  genuine  and  real  for 
the  parties  to  agree  about.      It  is  taken  for  granted  that  this  is 
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SO  until  the  contrary  is  proved,  but  when  it  is  shown  that  what 
the  parties  affect  to  be  dealing  about  has  in  fact  no  existence  the. 
law  declines  to  recognise  the  agreement  as  serious.  It  says  there 
is  only  an  apparent  cause  for  the  agreement,  and  we  do  not  enforce 
agreements  unless  they  have  a  r^eaLc^use. 

What  if  the  cause  is  unlawful  on  one  side  only. 

The  bilateral  contracts  produee  obligations  by  both  parties,  and 
it  may  be  that  the  cause  of  the  obligation  of  one  of  the  parties 
was  unlawful  while  the  cause  of  the  obligation  of  the  other  party 
was  lawful.  In  such  a  case  does  public  policy  require  that  neither 
of  the  parties  should  have  any  right  of  action  upon  the  contract, 
or  can  the  law  distinguish  between  the  innocent  and  the  guilty 
party  ?  If,  for  example,  a  band  of  brigands  is  about  to  carry 
off  a  captive,  and  I  promise  to  pay  L.  E.  100  to  the  leader  if  ho 
will  release  him,  the  cause  of  the  brigand's  obligation  to  release 
the  prisoner  is  unlawful  for  he  is  extorting  money  as  the  price 
of  not  committing  a  crime.  But  the  cause  of  my  obligation  is 
perfectlv  lawful.  And  if  I  had  paid  the  money  to  the  brigand 
and  afterwards  brought  an  action  for  its  restitution  I  could  not 
at  any  rate  be  met  by  the  defence  that  I  was  bringing  an  action 
founded  upon  my  own  tui-prtude.  ">  • 

Unlawful  purpose  common  to  both  parties. 

There  can  be  no  doubt  that  it  is  in  the  public  interest  to  deny 
effect  to  contracts,  the  parties  to  which  have  agi'eed  in  a  common 
purpose  which  is  unlawful.  If  the  parties  conspire  to  introduce 
contraband  goods,  or  to  commit  a  crime,  or  to  do  anything  which 
is  prohibited  by  the  law  or  is  immoral,  there  is  no  difficulty  about 
the  application  of  Ihe  principle  when  the  action  is  to  compel  the 
execution  of  the  contract.  The  court  wall  not  listen  to  an  action 
at  the  instance  of  either  of  them.  When  the  nature  of  the  con- 
tract is  disclosed  the  judge  will  wasji  his  hands  of  the  affair  and 
turn  the  rascals  out  of  courl .  The  doubt  in  this  class  of  case  is 
if  there  can  be  repetition  of  what  lias  been  already  paid,  a  subject 
which   will   h<-  discussed   presently. 

Contracts  connected  with  or  accessory  to  the  unlawful 

purpose. 

More  delicate  questions  arise  when  the  contract  under  investi- 
gation is  not  a  contract  to  carry  on  jointly  an  unlawful  enterprise 
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>nit  is  more  remotely  coiiiiected  with  some  unlawful  undertaking. 
j)To  what  extent  must  there  be  participation  in  the  illegality  to 

make  the  contract  void  ?     If  a  gaming  contract  is  unlawful  in 

the  sense  that  a  man  cannot  sue  for  the  recovery  of  the  bet.  does 
-  the  same  rule  apply  to  the  man  who  lends  money  to  the  gambler? 

And  what  distinctions  can  we  make  based  upon  the  knowledge 
X,oi  the  lender  that  his  money  was  to  be  used  for  gambling,  or 

upon  the  fact  that  he  was  to  profit  if  the  borrower  was  successful 

in  the  game  ? 

Does  public  policy  require  that  there  shall  be  no  right 
of  repetition  ? 

If  public  policy  requires  that  certain  contracts  shall  be  treated 
as  void,  does  this  mean  not  only  that  no  action  shall  lie  to  enforce 
them,  but  also  that  if  anything  has  been  paid  under  such  a  con- 
tract, the  person  who  has  paid  will  have  an  action  of  repetition 
to  recover  it  ? 

Or,  arc  there  some  contracts  in  which  it  is  contrary  to  public 
policy  to  allow  repetition,  and  other  contracts  in  w-hich  it  is 
equally  against  public  policy  to  refuse  repetition  ?  And  if  this 
is  the  case  and  it  is  undesirable  in  the  interests  of  morality  to 
make  a  general  rule  of  allowing  repetition  of  what  has  been  paid, 
is  there  anything  in  the  texts  of  the  codes  to  prevent  us  reaching 
-r^tiiis  conclusion  ?  To  many  of  these  questions,  as  will  be  shown 
presently,  the  French  law  gives  somewhat  halting  and  undecided 
answers.  And  the  reason  for  this  is  largely  that  the  development 
of  the  law  has  been  hampered  by  the  presence  of  a  very  artificial 
theory  of  cause.  It  has  been  proclaimed  ad  nauseam  by  the 
writers  and  the  courts  that  we  are  on  no  account  to  confuse  the 
cause  of  an  obligation  with  the  motive  which  induces  the  party 
to  enter  into  it.  The  courts,  it  is  said,  have  nothing  whatever  to 
do  with  the  motive.  But  it  is  now  beginning  to  be  seen  that 
this  is  altogether  a  false  conception  of  the  matter.  In  judging 
whether  a  contract  is  against  public  policy  or  not  one  of  the  most 
relevant  subjects  of  enquiry  is  wdiat  was  the  pur[30se  of  the  parties 
in  entering  into  it.  And  if  we  are  not  to  look  at  the  motive  at 
all,  it  is  difficult  to  see  how  such  contracts  as  sale  or  lease  can 
ever  be  unlawful,  thougli  it  is  plain  enough  that  they  can  easily 
be  against  public  policy.  Until  the  French  law  has  shaken  itself 
loose  from  the  traditional  theory  of  cause,  the  subject  of  unlawful 
obligations  will  bo  extremely  confused. 

It  is  now  necessary  to  consider  what  this  traditional  theory  is. 


48  Tin:  law  of  obligations. 

When  has  an  obligation  no  cause,  or  a  false  cause,  or  a 
simulate  cause,  or  an  unlawful  cause? 

Although  t\\v  Fioiich  Code,  and  the-  E»ivptiau  Code  which  in 
this,  respect  follows  it,  say  that  an  obligation  must  have  a  lawful 
cause,  it  is  really  not  of  obligations  in  general  but  of  cpntractuaL 
obligations  only   that  tliev  are  thinlcing. 

When  the  obligation  is  non-contractual  it  must  necessarily 
have  a  lawful  cause  for  the  plain  reason  that  the  obligation  is 
created  by  the  law.  It  is  only  in  thi-  case  of  contracts  that  the 
question  can  arise  whether  there  was  a  sufficient  caiise.  Pothier 
does  not  fall  into  this  mistake.  He  entitles  his  section  on  the 
subject  Dm  Deiaitf  dr  Cause  chins  Ir  Confraf.  Ohligatiom, 
n.  42.;  And  the  Civil  C'ode  of  Quebec  iicads  its  section  dealing 
with  cause,  which  is  otherwise  almost  identical  with  C.  C.  F. 
1131 — 1133,  "0/  flir  cause  or  consklerafion  of  eontracts." 
(C.  C.  Q.  989.)  It  is  clear  that  a  party  who  binds  himself  in 
a  contract  must  do  so  from  some  motive  or  other  unless  his  act 
is  that  of  an  imbecile  or  a  lunatic.  But  the  question  is  if  the 
motive  which  impels  him  is  a  cause  A\hi(h  the  Liw  regards  as 
sufficient.      (Aubr\'  et  Rau,  5th  ed.  4,  p.  048.^ 

Presumption  that  contract  has  a  lawful  cause. 

The  French  Code  sajs  "  La  convention  fi'est  pas  moins  valable, 
quoiquc  la  cause  n'en  soit  pas  exprimee''  (C.  C.  F.  1132).  And 
the  Egyptian  law  is  the  same,  though  there  is  no  similar  article j, 

If  no  cause  is  stated  it  is  the  debtor  who  must  prove  that  there 
wa>  no  cause,  or  that  the  cause  was  unlaA\"ful.  (B.-L.  et  Barde,  I. 
n.  318;  Colin  et  Capitant,  2,  p.  322;  Cass.  22  janv.  1913,  D. 
1013.  1.  144;  C.  A.  Alex.  10  mars  1897,' B.  L.  J.  IX.  190. 
Contra,  Aubry  et  Rau,  5th  ed.  4,  p.  558,  note  20.) 

When  we  say  that  there  was  xjo  cause  for  the  contract  we  do 
not  mean  that  there  was  no  motive,  but  that  the  cause  was  not  a. 
juridical  one.  And  the  obligation  of  a  party  to  a  contract  may 
have  had  a  sufficient  cause  at  the  date  of  the  agreement,  but  this 
cause  may  afterwards  cease  to  exist,  and  when  this  happens  his 
obligation  becomes  an  obligation  without  a  cause. 

There  is  no  doubt  that  the  party  is  thereby  liberated,  seeing^ 
that  in  the  bilateral  contracts  the  obligations  of  the  two  parties 
are  reciprocal.  If  the  obligation  of  the  one  party  falls  to  the 
ground  in  this  way.  tliat  of  the  other  party  is  likewise  extin- 
guished.     If,  for  instanca,  I  sell  you  my  horse,  and  it  turns  out 
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that  unknown  to  both  of  us  m}'  horse  is  dead  at  the  date  of  the 
sale,  my  obligation  to  deliver  the  Jiorse  has  become  without  a 
cause  and  I  am  relieved  from  it,  while  you  are  likewise  relieved 
from  your  corresponding  obligation  to  pay  the  price.  We  may 
reach  the  same  result  by  saying  if  we  like  that  the  contract  is  null- 
for  want  of  an  object.'  (D.  N.  C.  C.  1126,  n.  25.)  /But  if  I 
sell  you  my  future  crop  for  a  lump  sum  the  understanding  may 
be  that  if  there  is  no  crop  at  all  there  will  be  no  price.  If  the 
crop  completely  fails  the  obligation  of  the  buyer  falls  to  the  ground 
for  w-ant  of  a  cause.  This  is  not  quite  like  the  last  case  because 
at  the  date  of  the  contract  there  was  an  object  seeing  that  wo  both 
contracted  about  a  future  thing.  (P.  F.  Oblig.  n.  7626  neq.) 
As  we  shall  see  later,  future  things  may  be  the  objects  of  con- 
tracts. /There  is  an  important  exception  in  the  French  law  to 
the  rule  that  in  a  synallagmatic  contract  when  one  obligation 
fails  for  want  of  cause  the  corresponding  obligation  of  the  other 
party  falls  with  it.  In  the  sale  of  a  certain  determinate  thing 
which  is  not  to  be  immediately  delivered,  if  it  perishes  before 
delivery  without  any  fault  of  the  vendor  he  is  relieved  from  his 
obligation  to  deliver  it,  but  the  purchaser  is  not  relieved  from 
his  obligation  to  pay  the  price^..--  (Planiol,  2,  n.  1341;  B.-L. 
et  Barde,  1,  n.  445.) 

But  in  Egypt  we  are  not  troubled  with  this  difficulty  because 
the  law  is  different.  The  risk  here  would  lie  on  the  vendor 
although  he  had  ceased  to  be  the  owner  of  the  thing,  and  the 
purchaser's  obligation  to  pay  the  price  would  become  an  obliga- 
tion without  a  cause.  (C.  C.  E.  297/371;  De  Hults,  Rep.  vo. 
Vente,  n.  117;  infr.a,  2,  p.  480.' 

French  Avriters  have  to  get  over  this  difficulty  of  explaining 
how  the  purchaser's  obligation  to  pay  the  price  can  have  a  cause 
when  the  seller's  obligation  to  deliver  the  thing  no  longer  exists 
by  saying  that  it  is  sufficient  as  a  rule  that  the  cause  should  have 
existed  at  the  date  of  the  agreement.  There  are,  however,  many 
contracts  in  which  this  is  not  the  case.  In  lease,  for  example, 
the  cause  is  continuous. 

The  lessor's  obligation  is  to  allow  the  lessee  to  enjoy  the  thing 
let  during  a  certain  time.  (C.  C.  E.  362/445.)  And  if  he 
cannot  do  this  the  lessee  is  at  once  relieved  from  his  obligation. 
If  I  let  you  my  house  and  it  is  burnt  down  you  cease  to  be 
liable  to  pay  the  rent  from  that  time.      (C.  C.  E.  370/453.) 


w. 
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Examples  of   contracts  without   a   cause. 

;  '  A  contract  to  iviuuuorate  au  ag-ent  for  services  for  which  he 
had  bi.H3n  ah-eady  paid  is  without  a  cause.      (Cass.  22  nov.  1909, 
1).  1910.  1.  407.";   'A  contract  of  insurance  under  which  one  of 
the  parties  runs  no  risk  of  loss  is  wjthout  a  cause.      (Cass.  19  nov. 
1889,  D.  90.  1.  293.)   'An  accommodation  hi]l~effet  de  com- 
plmsame.  or  fraitc  dr  com.plamuwe — is  without  a  cause  except 
in  a  question  with  a  holder  of  it  in  good  faith  and  for  value. 
(B.-L.  et  Bardo,  I.  n.  303;  Thaller,  Traite  EUmfintalre  de  Droit 
Commej-ckd,  3rd  ed.  n.   1438;    Lyon-Caen  et  Renault,  Manuel 
dc.  Droit  Comm.,  11th  ed.  n.  574,  his;  Paris,  9  aout  1904,  S^1905. 
2.   144.)     It  is  a  common  devilSe  for  a  man  who  is  in  need  ^of 
nionoy  or  credit  to  draw  a  bill  upon  a  friend  or  confederate  who 
in  fact  does  not  owe  him  anything.      The  confederate  accepts  the 
bill  as  if  he  were  a  genuine  -debtor,  and  it  can  then  be  taken  to 
a  bank  and  discounted   or  otherwise  used  as  an    instrument   of 
credit.      Innocent   third   parties  must  be  protected  against  such 
frauds,  and  therefore  a  person  wlio  has  received  such  a  biU.  in 
good  faith   and  has   paid  for  it  can   sue   the   acceptor   and   the- 
drawer  as  if  the  bill  were  perfectly  regular.      (Cass.  30  mai  1899, 
D.  1900.  1.  508.)     But  the  drawer  cannot  sue  the  acceptor,  nor 
if  the  acceptor  has  had  to  pay  can  he  sue  the  drawer  for  reimburse- 
ment, though  he  may  have  an  action  against  him  based  upon 
the  principle  against  unjust  enrichment  if  he  can  prove  that  the 
negotiation  of  the  bill  enriched  the  drawer,  and  that  this  enrich- 
ment continues  to  exist  at  tlie  date  of  the  action.      (Thaller,  lit 
supra;   Paris,  9  aout   1904,   ut  supra.)     The  order  of  payment 
addressed  by  the  drawer  to  the  acceptor  had  the  appearance  of 
a  bill  of  exchange  but  it  was  without  a  cause  and  could  give  no 
right  of  action  to  the  parties  to  it.      (See  Lyon,  30  mars  1897, 
1).  97.  2.  305.)     The  obligation  of  the  acceptor  to  the  drawer 
was  without  a  cause,   and  if  the  acceptor  pays  and   brings  an 
action  of  repetition  the  answer  to  him  is  that  he  is  suing  upon 
an  unlawful  cause,  as  he  has  lent  his  name  to  commit  a  fraud. 

Th<'  foi'Hi  of  contract  called  snowball — boule  de  neige — has  been 
li*4d  to  b('  a  contract  without  a  cause.  It  purports  1o  be  an 
aleatory  contract  but  one  of  the  parties  runs  no  risk.  It  is  an 
arrangement  of  this  kind. 

A  merchant  undertakes  to  deliver  an  object  worth  a  hundred 
francs  on  the  following  terms: — The  purchaser  must  pay  twenty 
francs  for  a  document  to  which  five  coupons  are  attached,  four 
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of  which  he  must  sell  at  four  francs  apiece,  retaining  the  fifth 
for  himself.  Each  of  the  buyers  of  these  coupons  must  pay 
twenty  francs  for  a  similar  title.  When  this  has  been  done  the 
original  purchaser  can  claim  the  article.  Under  this  system  the 
%-endor  does  not  run  any  risk  at  aU.  He  is  sure  to  get  his  hundred 
francs.  (Trib.  civ.  Lille,  15  janv.  1900,  D.  1900.  2.  239.  See, 
however,  Ti-ib.  Comm.  de  la  Seine,  20  juill.  1901,  S.  1904.  2.  49; 
Rev.  Trim.  1904,  p.  413.) 

Partial  want  of  cause. 

It  may  be  that  an  obligation  is  not  entirely  without  a  cause, 
but  that  the  cause  is  not  sufficient  to  support  it  to  the  fuU  extent. 
In  this  case  the  contract  ought  not  to  be  regarded  as  altogether 
void,  but  only  as  void  pro  tanto.  (Larombiere,  art.  1-131,  n.  3; 
Pand.  Franq.  vo.  Ohlig.  n.  7711;  Caen,  10  juill.  1854,  D.  55. 
2.  162.  Cf.  Cass.  12  janv.  1863,  D.  63.  1.  302.)  For  example, 
a  natural  obligation  is  in  principle  a  valid  cause  for  a  civil  obli- 
sration.  But  this  does  not  mean  that  if  a  man  has  a  natural 
obligation  to  pay  £100  this  will  be  a  sufficient  cause  for  a  civil 
/  obligatiion  to  pay  £1,000.  It  will  be  a  sufficient  cau&e  only  for 
'^  a  civil  obligation  of  £100  or  less.^^Upon  this  principle  when  re- 

muneration is  made  for  services  which  have  been  rendered  without 
contract,  or  without  any  contract,  compensation  has  been  paid 
for  loss  caused,  and  the  sum  paid  in  either  case  is  excessive,  the 
court  has  power  to  reduce  it.  '^An  acknowledgment  of  debt  for 
100,000  francs  may  be  good  to  the  extent  of  60,000  francs,  because 
there  was  a  natural  debt  of  that  amount  for  which  the  debtor  could 
if  he  chose  make  himself  civilly  liable,  but  to  the  extent  of  the 
balance  of  40,000  francs  the  acknowledgment  of  debt  is  no  more 
than  a  gift,^'  The  acknowledgment  of  debt,  not  being  made  in 
the  form  prescribed  for  gifts,  will  be  good  to  the  extent  of  60,000 
francs,  but  no  more.  (Req.  17  juill.  1906,  D.  1910.  1.  286.) 
^^Iie  same  principle  was  applied  in  an  Egyptian  case.  A  inan 
.  had  promised  to  pay  a  large  sum*  of  money  to  a  woman  with  whom 
he  had  cohabited.  The  court  held  that  in  the  circumstances  the 
man  had  caused  the  woman  an  injury  which  was  a  licit  considera- 
tion for  the  promise.  He  intended  to  make  her  a  compedLsation 
for  this  prejudice,  and  the  sum  promised  was  to  be  regarded  as  an 
indemnity  and  not  as  a  gift.  But  in  the  opinion  of  the  court  the 
amount  promised  was  out  of  proportion  to  the  prejudice  caused, 
and  accordingly  the  court  roduoed  it.  (C.  A.  13  juin  1909,  0.  B. 
XI,  n.  3.     See  iufr.a,  p.  299.) 

-1   (2) 
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False  cause. 

The  French  Code  says  an  obligation  without  a  cause  or  upon 
a  false  cause  can  i:eceive  no  effect.  (C.  C.  F.  1131.  The  Egyp- 
tian Code  does  not  use  the  term  "false  cause^  at  all,  and  the 
Civil  Code  of  Quebec  likewise  avoids  that  expression.  (C.  C.  E. 
94  148:  C.  C.  Q.  989.^ 

The  term  false  cause  is  in  fact  apt  to  create  confusion.  It 
does  not  mean  that  if  the  cause  stated  in  the  contract  is  not  the 
true  one  the  contract  is  necessarily  null.  The  cause  stated  is,  in 
that  case,  in  a  certain  sense,  a  false  cause;  it  is  a  simulate  cause 
which  the  parties  choose  to  put  forward  in  order  to  concc-al  the 
true  cause.  The  effects  of  this  simulation  will  be  explained  pre- 
sently. But  when  the  French  Code  speaks  of  false  cause  this  is 
not  the  case  which  it  has  in  view. 

It  uses  the  expression  false  cause  to  denote  a  cause  which  exists 
only  in  the  mind  of  the  party  who  binds  himself.  The  cliassical 
example  is  this:  As  my  fathers  heir  I  believe  that  I  owe  you  a 
sum  of  money  which  he  has  left  you  in  his  will  as  a  legacy. 
Instead  of  paying  you  the  money  it  is  agreed  between  us  that  I 
fehall  give  you  a  certain  immoveable  instead.  I  then  discover 
that  the  legacy  in  your  favour  has  been  revoked  by  a  codicil .  My 
contract  to  deliver  the  house  to  you  now  becomes  void  because 
its  cause,  which  was  the  payment  of  the  supposed  debt,  turns  out 
to  be  false.  You  had,  as  it  turns  .out,  no  legacy :  I  falsely  supposed 
that  you  had.  and  it  was  this  mistake  that  was  the  cause  of  niy 
contract.  (Pothier,  Ohlig.  n.  42.)  But,  clearly,  this  is  an  illus- 
tration of  want  of  cause.  The  so-called  false  cause  which  never 
existed  except  in  my  imagination  is  seen  to  be  no  cause  at  all 
the  moment  that  I  discover  my  mistake.  The  imaginary  cause 
is  now  generally  called  by  French  writers  the  cause  crronee^ 
(Aubry  et  Rau,  5th  ed.  4.  p.  556.  See  Alex.  18  mai  1901, 
Say  our.  Hep.  n.  791.) 

Want  of  cause  or  false  cause  generally  implies  essential  error. 

In  most  cai&es  w^here  an  obligation  has  been  entered  into  without 
a  cause,  or  upon  a  so-called  false  cause,  there  will  be  error  of 
euch  a  kind  as  to  entitle  the  party  bound  to  have  the  contract 
annulled,  but  it  does  not  follow  that  there  is  no  practical  import- 
ance in  finding  that  a  contract  has  no  cause,  for  if  this  is  the  case 
the  contract  is  inexistent  or  void  ah  initio,  and  not  merely  liable 
to  be  annulled.     The  importance  of  this  distinction  between  con- 
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tracts  which  are  voidable  and  those  that  are  void,  or  to  use  the 
French  terms  co/Vf-ri/^*-  nuU  suid  ('ontmts  inexistants,  will  be  ex- 
plained later.  {Injra,  p.  209.)  But  it  may  be  said  in  passing, 
that  one  of  the  differences  is  that  every  person  having  an  interest 
can  challenge  a  contract  on  the  ground  of  want  of  cause,  seeing 
that  such  a  contract  is  void  ah  initio,  whereas  when  the  contract 
is  merely  voidable  it  is  only  the  party  who  entered  into  the 
contract  in  essential  error  or  in  consequence  of  fraud  or  violence 
who  can  challenge  it.  In  the  French  law  another  important  dif- 
ference is  that  the  action  to  find  a  contract  inexistent  is  subject 
to  the  prescription  of  thirty  years,  whereas  an  action  to  annul 
the  contract  for  error  prescribes  in  ten  years.  (C.  C.  F.  1304.) 
But  the  Egyptian  Codes  do  not  make  this  difference,  and  in  the 
Egyptian  law  both  actions  would  prescribe  in  fifteen  years.  (See 
Panel.  Frmig.  Oblig.  n.  6768,  B.-L.  et  Barde,  3,  n.  1932. . 

Simulate  cause. 

When  the  parties  to  a  contract  state  a  cause,  but  this  cause  is 
not  the  true  one,  it  is  called  a  simulate  cause.  For  example,^ 
if  having  lost  L.  E.  100  to  you  in  gambling  I  give  you  an  acknow- 
ledgment that  you  have  lent  me  that  sum.  (See  C.  A.  x\lex. 
13  fevr.  1902,  B.  L.  J.  XIV,  134.)  When  the  imrties  state  a 
cause  for  their  contract  which  is  not  the  true  one  this  is  generally 
because  they  wish  to  conceal  the  fact  that  their  contract  was  for 
an  unlawful  cause.  But  this  is  not  necessarily  the  case.  It  may 
simply  be  that  they  wish  to  keep  their  own  secrets.  If  I  ami 
solvent  and  desire  to  benefit  you,  it  is  perfectly  lawful  for  me  to 
make  you  a  gift  of  my  house,  but,  for  some  reason  or  other,  I  may 
prefer  that  this  should  not  be  known,  and  I  may  choose  to  have 
a  deed  prepared  from  which  it  appears  that  you  bought  the  house 
and  paid  for  it.  When,  in  spite  of  the  simulation,  there  was  a 
lawful  cause  the  contract  is  valid.  It  is  only  when  it  had  no  cause 
or  its  cause  was  unla^vful,  or  when  it  is  prejudicial  to  the  rights 
of  creditors  that  the  contract  is  void  or  voidable.  The  falseness  of 
the  cause  stated  in  no  way  affects  its  validity .  (B.-L .  et  Barde,  1 , 
n.  308;  Aubry  et  Rau,  5th  ed.  4,  p.  557,  notie  18;  C.  A.  Alex. 
13  mai  1903,  B.  L.  J.  XV,  279;  C.  A.  Alex.  19  mars  1903, 
B.  L.  J.  XV,  203;  C.  A.  Alex,  ler  f6vr.  1905,  B.  L.  J.  XVII, 
■do;  Cass.  5  dec.  1900,  D.  1901.  1.  192.)  But  the  simulation,  as 
will  be  explained  presently,  has  an  important  consequence  in  regard 
to  the  matter  of  proof;  there  is  a  presumption  against  a  contract 
when  it  is  shown  that  the  cause  stated  in  it  is  not  the  true  one. 
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Gifts  concealed   by  simulation. 

The  import  ant  rule  that  simulation  in  itself  is  not  a  cause  of 
.iiiuUity  in  contracts  is  clearly  illustrated  by  the  provisions  of  "the 
Egyptian  Codes  with  regard  to  the  form  of  gifts.  The  codea 
provide  that  gifts,  other  than  gifts  of  moveables  delivered — dons 
wanitcls — must  be  made  and  acoepted  by  an  olficial  instrument 
under  pain  of  nuUity.  (C.  C.  E.  48/70.)  But  the  gift  is  not 
null  when  it  is  made  "in  the  form  of  some  other  contract.''  (lb-) 
The  words  in  quotation  marks  do  not  occur  in  the  corresponding 
articles  of  the  French  Code.  [C.  C.  F.  931.)  Their  insertion  in 
the  Egyptian  Codes  clears  up  one  of  the  most  famous  and  long- 
standing eontrovei-sies  in  the  French  law.  The  French  juris- 
prudence has  long  been  settled  that  gifts  clothed  in  the  form  of 
another  contract  are  valid  if  they  satisfy  the  conditions  required 
for  that  contract.  (Cass.  3  nov.  1896,  D.  97.  1.  584;  Chambery, 
3  avril  1901,  D.  1903.  2.  54;  D.  N.  C.  C.  art.  931,  n.  172.) 
The  conditions  are,  (1-)  the  parties  must  be  capable;  (2)  the  con- 
tract must  be  without  fraud,  the  simulation  not  being  so  con- 
sidered; and  (3)  it  must  not  be  in  prejudice  of  the  rights  of 
third  parties.  Some  of  the  French  writers  now  accept  the  theory 
of  the  jurisprudence.  (Aubry  et  Rau,  5th  ed.  1,  p.  175;  Planiol, 
3.  11.  2553;   Colin  et  Capitant,  3,  p.  760.) 

Bui  many  of  the  authors  still  protest,  and  argue  that  when  the 
law  lays  down  that  a  gift  must  be  in  a  certain  form  on  j^ain  of 
uuUity  it  is  absurd  to  admit  that  if  the  parties  choose  to  call  the 
gift  a  sale  they  may  relieve  themselves  from  complying  with  the 
form  prescribed  for  gifts. 

The  contract  is  in  reality  a  gift,  and  it  does  not  satisfy  the 
form  prescribed  for  gifts.  The  parties  may  have  chosen  to  call 
it  a  sale,  but  it  is  not  a  sale  for  no  price  was  paid.  Accordingly, 
it  is  not  good  either  as  a  gift  or  a  sale.  (Hue,  6,  n.  191;  Laurent, 
12,  n.  305;  B.-L.  et  Colin,  Donations  et  Testaments,  I,  n.  1239.) 

Reasons  for  the  jurisprudence. 

The  principal  arguments  which  have  prevailed  with  the  French 
courts  are: — 

(\ J  If  the  parties  could  vulidi}'  liuvc  made  a  gift  directly  there 
is  nothing  to  prevent  them  from  making  it  in  an  indirect  way. 
One  may  do  indirectly  what  one  may  do  directly. 

(2;   It  is  admitted  that  a  creditor  may  release  his  debtor  from 
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his  liability  without  a  notarial  deed.    Yet  what  is  that  but  making 
him  a  gift? 

(3)  To  deny  effect  to  these  donations  cUguisees  would  cause 
great  risk  to  innocent  third  parties. 

If  such  gifts  were  to  be  annulled  for  want  of  form  i^urchasers 
in  good  faith  could  never  be  secure.  If,  for  example,  a  third 
party  in  good  faith  bought  an  immoveable  from  A  who  had 
apparently  a  good  title  by  deed  of  sale  from  B,  it  would  be 
monstrous  if  B  could  come  forward  afterwards  and  say,  "the 
apparent  sale  by  me  to  A  was  a  gift  and  was  null  because  it  was 
not  in  the  official  form.  A  had  nothing  to  sell  to  you  and  sold 
nothing.'  (See  Cass.  29  mai  1889,  D.  89.  1.  3^9;  Cass.  3  nov. 
1896,  D.  97.  1.  584;  B.-L.  et  Colin,  Donations,  2nd  od.  1, 
n.  1237;  Laurent,  12,  n.  304.)  In  Belgium  the  courts  follow 
the  French  jurisprudence,     (Laurent,  I.e.) 

In  Quebec  the  point  is  not  settled.  M.  Mignault  argues  in 
favour  of  the  nullity  of  the  gift.  {Droit  civil  Canadien,  4,  p.  86. 
See  Bar  salon  v.  Royal  Institution,  R.  J.  Q.  5  Q.  B.  383.) 

But  upon  the  strict  interpretation  of  the  French  Code  the 
authors  have  a  strong  case. 

It  is  dangerous  for  the  courts  to  strain  the  meaning  of  the 
texts  in  order  to  prevent  injustice.  As  English  lawyers  say, 
"hard  cases  make  bad  law."  And  the  Egyptian  legislator  has 
very  wisely  removed  the  difficulty  by  amending  the  texts  them- 
selves. This  amendment  makes  it  abundantly  clear  that  in  our 
law  simulation  in  itself  is  not  "a  cause  of  nullity  of  contracits. 
If  I  desire  to  make  a  gift  to  you,  and  I  prefer  to  call  it  a  loan 
or  a  sale,  I  state  a  simulate  cause,  but  the  gift  is  valid  all  the 
same  if  you  show  that  its  real  cause  was  lawful. 

Origin  of  the  theory  of  cause. 
The  French  law. 

We  have  first  to  discover  in  what  sense  the  word  "cause"  is 
used.     The  old  writers  distinguished  three  kinds  of  cause:  — 

(1)  Efficient  cause. — By  this  is  meant  that  which  produces 
or  generates  the  effect,  the  source  from  which  the  effect  flows.  In 
this  sense  the  cause  of  an  obligation,  according  to  the  classification 
of  the  Egyptian  Code,  may  be  (a)  agreement,  (b)  an  act,  or 
(c)  the  law;  because  every  obligation  has  its  source  in  one  or  other 
of  these.  But  when  we  say  that  an  obligation  must  have  a  lawful 
cause  we  cannot  be  using  the  word  cause  in  this  sense  of  efficient 
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cause,  othonvise  wo  should  simply  be  saying,  "  for  an  obligation 
created  by  agreemont  there  must  be  an  agreement;  for  an  obliga- 
tion created  by  h\w  tliere  nuist  bo  a  law,"  and  so  on,  which  would 
be  meaningless. 

(2)  Occasional  cause  or  impulsive  cause.— By  this  is  meant 
the  motive  which  induces  a  party  to  act.  Motives  are  infinitely 
various. 

If  we  take,  by  way  of  illustration,  a  sale,  the  motive  of  one 
buyer  differs  from  that  of  another  buyer,  the  motive  of  one  seller 
from  that  of  another  seller.  I  buy  a  horse  to  use  as  a  charger, 
or  t3  drive  in  a  cab,  or  to  give  away.  A  seller  sells  a  horse  because 
he  wants  to  buy  another,  or  bjcause  he  is  too  old  to  ride,  or  because 
he  wants  to  use  for  some  other  purpose  the  money  which  he  can 
get  for  the  horse. 

(3)  Final  cause. — By  this  is  meant  the  immediate  end  which 
the  party  had  in  view.  In  every  bilateral  contract  the  obligations 
of  the  parties  are  correlative.  For  instance,  in  sale  the  seller 
agrees  to  sell  because  the  buyer  agrees  to  buy.  The  buyer  agrees 
to  buv  because  the  seller  agrees  to  sell.  The  immediate  end — 
h  hut  hnmediat— of  the  obligation  of  the  one  party  is  the  obliga- 

/^  tion  of  the  other,  or,  more  precisely,  it  is  the  performance  by  the 
other  of  his  obligation. 

It  is  in  this  sense  of  final  cause  that  "cause"  is  used  in  the 
article  which  says?^""  every  obligation   must  have  a  certain  and 

"tn  lawful  cause."  In  every  bilateral  contract  the  final  cause  is  the 
eame,  that  is  to  say,  it  is  always  the  correlative  obligation  of  the 
other  party.  The  final  cause  of  the  buyer's  obligation  is  always 
the  obligation  of  the  seller  to  deliver  the  thing,  the  final  cause 
of  the  lessee's  obligation  is  always  the  obligation  o£  the  lessor 
to  grant  the  possession  and  enjoyment  of  the  thing  let,  and  so  on. 
Likewise,  in  the  unilateral  contracts  such  as  loan  or  deposit,  the 
final  cause  of  the  obligation  of  the  borrower  or  depositary — his 
imjiiediate  pui^DOse— is  to  obtain  the  obligation  by  the  other  party 
to  deliver  the  thing  to  him.  But  in  the  contract  of  donation 
where  the  donee  has  no  duties,  and  it  is  only  the  donor  who  is 
bound  to  give  what  he  has  promised,  there  is  more  difficulty. 
What  is  the  immediate  end  which  the  donor  has  in  view?  It  is 
not  to  induce  the  donee  to  do  anything,  for  he  does  not  bind  the 
donee  to  do  anything.  It  can  only  be  his  desire  to  confer  a 
benefit  on  the  donee.  In  other  words,  we  cannot  distinguish  here 
between  the  cause  and  the  motive. 

This  is  the  theory  of  cause  which  the  French  Code  means  to  lay 
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down  and  which  our  code  means  to  adopt.  (Demolombe,  24, 
n.  346;  Cohiiet  de  Santerre,  5,  n.  46;  B.-L.  et  Barde,  I.  n.  297; 
Aubiy  et  Eau,  5th  ed.  4,  p.  546;  Colin  et  Capitant,  2,  p.  313; 
D.  N.  C.  C.  art.  1131,  n.  1.) 

Its  history. 

This  theory  does  not  go  further  back  than  Domat.  It  was 
reproduced  by  Pothier  and  from  him  taken  into  the  French  Code. 
What  Domat  says  is  "  In  the  bilateral  contracts  the  engagement 
of  one  party  is  the  foundation  of  that  of  the  other.  And  in  the 
agreements  in  which  one  party  only  appears  to  be  bound,  as  in 
the  loan  of  money,  the  obligation  of  the  borrower  has  been  pre- 
ceded on  the  part  of  the  other  by  that  which  he  had  to  give  to 
create  the  agreement.  Accordingly,  the  obligation  which  arises 
in  an  agreement  of  this  kind  for  the  benefit  of  one  of  the  contract- 
ing parties  has  always  its  cause  on  the  side  of  the  other  party, 
and  the  obligation  would  be  null  if  in  ti"uth  it  Avere  without  a 
cause.  In  donations  the  engagement  of  the  donor  is  based  upon 
some  reasonable  and  just  motive,  such  as  a  service  rendered  or 
some  other  merit  of  the  donee  or  on  the  mere  pleasure  of  con- 
ferring benefit.  And  this  motive  stands  in  place  of  a  cause  on 
the  part  of  him  who  receives  and  gives  nothing.''  (Liv.  I.,  tit.  I., 
sect.  I.  nos.  5  and  6.  Cf.  Pothier,  'OUicj.  n.  42;  Planiol,  2, 
n.  1029;  B.-L.  et  Barde,  I.  n.  297.) 

Where  did  Domat  get  his  theory  of  cause? 

The  cause  in  Domat's  theory  is  clearly  not  equivalent  to  that 
which  is  called  by  the  commentators  on  the  Roman  law  the  cmtsa 
civilis.  The  Roman  law  started  with  the  principle  that  a  mere 
agreement  is  not  enforceable;  it  is  a  nudum  pactum.  There  must 
be  something  over  and  above,  some  outward  and  visible  sign  to 
raise  the  pactum  into  a  contract.  This  something  in  addition  to 
the  agreement  was  the  oausa  civilis.  It  has  been  called  the 
"  binding  fact."  This  varied  in  different  classes  of  contracts;  in 
fact  the  Roman  classification  of  contracts  is  based  on  the  different 
nature  of  the  causa  civilis  in  each.  In  the  rcal  contracts  the 
causa  civilis  was  the  delivery  of  the  res;An  the  innominate  real 
contracts  it  was  the  performance  by  one  party  which  raised  the 
pact  into  a  contract. -?,,Tn  the  verbal  contracts  it  was  the  form  ofl 
the  stipukitio.--' In  the  literal  contract  it  was  the  entry  in  the 
■book.     (Inst.  3.  21.)     It  is  true  that  in  the  consensual  contracts 
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■\vhicli  arc  relatively  modern,  there  is  no  causa  civilis  over  and 
above  the  consent  of  the  parties.  The  history  of  the  old  French 
law  presents  an  interesting  parallel.  For  many  centuries  mere 
consent  was  not  enough  to  make  a  binding  contract,  there  must 
be  some  outward  sign,  the  giving  of  a  straw,  of  a  denier  d  dieii^ 
or  the  shaking  hands  —la  paionee — or  the  drinking  together  as  a 
sign  that  the  bargain  was  concluded — le  vin  du  marche.  (Esmein,. 
Etudes  sur  lc>i  contrail  dmis  le  tres  ancien  Droit  Frau^ais,  Xouvelle 
Eevue  Historique,  Viols.  4,  5,  6,  7;  Glasson.  Histoire  du  Droit  de 
hi  France,  3,  p.  223.)  But  from  the  13th  century  the  necessity 
for  these  symbols  began  to  bo  disputed,  and  by  the  16th  century 
it  was  quite  settled  that  they  were  not  legally  necessarj".  In  the 
16th  cenluiv  Loisel  says:  — 

On  lie  les  bcm(fs  par  les  comes  et  les  Jiommes  pm'  les  paroles  et 
({utant  raut  une  simple  promesse  ou  convenance  que  les  stipidations 
du  Droit  Bomain.  (Inst.  Liv.  I.,  Tit.  I.,  Regie  2.  )  And 
Pothier  I'xpressly  repudiates  the  Roman  distinction  between  pacts 
and  contracts.  He  says:  "'  The  principles  of  the  Roman  law  upon 
the  different  kinds  of  pacts  and  upon  the  distinction  betweea 
contracts  and  simple  pacts,  not  being  founded  upon  natural  law, 
and  being  very  far  uemoved  from  its  simplicity  are  not  received 
in  our  law."  {Oblig.  n.  3.)  It  is  therefore  quite  clear  that  the 
French  law,  which  since  the  16th  century  has  accepted  as  a  fun- 
damental principle  that  mere  consent  is  sufficient  to  bind  the 
parties,  has  nothing  to  do  with  causa  civilis  in  this  technical  sense 
in  which  the  comnientatiors  on  the  Roman  law  used  that  expression. 

Where  then  did  Domat  get  his  theory  of  cause?  He  got  it 
from  the  Roman  law  but  from  texts  of  the  Roman  law  in  Avhich 
the  word  cause  is  used  in  a  different  connection  and  not  in  this 
sense  of  the  "binding  fact." 

In  the  Roman  law  in  donations  the  motive  of  the  donor  was 
sometimes  called  the  causa  doncuidi.  In  the  real  contracts  com- 
mentators sometimes  called  tlie  source  of  the  obligation,  that  is 
to  sa}'  the  res,  hy  the  name  causa. 

There  were  in  the  Roman  law  also  a  number  of  cases  in  which 
there  was  what  was  called  a  condictio  sine  causa,  that  being  a  right 
of  action  to  recover  something  which  had  been  paid  without  a 
cause,  or  something  which  the  defendant  was  retaining  without  a 
valid  cause.  And  in  the  innominate  real  contracts,  as  well  as 
in  some  other  cases,  the  party  wlio  Imd  performed  his  prestation 
had  an  action  against  the  other  party  Avho  had  failed  to  make  the 
counter-prestation.     He  could  claim  repetition  of  th(^  amount  by 
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which  he  had  eni-iched  the  other.  And  this  action  was  calh^d 
the  coudictio  caum  data,  causa  non  secnta.  (Dig'.  12.  4.  See 
Giravd,  Manuel,  5th  ed.  p.  622.)  Siinilarl}-,  when  under  an  un- 
lawful agreement  one  party  had  paid  over  money  or  money's  m  orth 
to  the  other  he  had,  if  he  was  not  in  pari  delicto  witli  the  other, 
an  action  for  repetition  of  what  he  had  paid,  and  this  was  called 
the  condictio  oh  twpem  'i^el  injmstmn  causam.     (Dig.  12.  5.) 

But  the  Roman  lawyers  never  said  that  every  obligation  anust 
have  a  eause.  What  they  said  was  that  a  man  who  has  been 
enriched  without  cause  must  give  back  what  he  had  received. 
There  are  many  difficulties  about  the  Roman  theory  of  cause  with 
which  we  are  not  concerned  here.  (See  Girard,  Manuel,  5th  ed. 
p.  455  and  p.  620,  and  the  excellent  these  of  P.  vSeferiades,  Etude 
critique  surla  theorie  de  la  ccmsf,  Paris,  1897,  especially  at  p.  24.) 

It  is  clear  enough  that  "  cause  "  in  French  law  means  the  "final 
can^e,"  and  is  not  connected  with  the  causa  civilis  of  the  Roman 
law,  but  with  the  ''cause"  in  the  sense  in  Avhich  the  Roman 
lawyers  used  that  term  when  they  spoke  of  a  condictio  sine  causa 
or  of  a  condictio  oh  turpem  cau&mn.  (Larombiere,  art.  1131,  n.  2; 
Planiol,  2,  n.  1031.)  There  is  no  doubt  that  the  French  Code, 
and  our  code  in  following  it,  intend^ed  to  reproduce  the  theory 
of  Domat  and  Pothier.  The  Spanish  Code  of  1889  reproduces 
this  doctrine  in  express  terms. 

In  article  1274  this  code  says:  "  In  onerous  contracts  the  cause 
as  regards  each  of  the  contracting  imrties  consists  in  the  pres- 
tation or  the  promise  of  a  thing  or  of  a  service  made  by  the  other 
party;  in  remuneratory  contracts  it  consists  in  the  service  or  the 
benefit  for  which  recompense  is  to  be  made;  and  in  the  purely 
gratuitous  contracts  in  the  simple  liberality  of  the  benefactor." 

But,  although  this  theory  is  intended  to  be  accepted  by  the 
legislator  it  is  open  to  very  serious  criticism,  and  the  opinion  may 
be  hazarded  that  in  the  next  revision  of  the  French  Code  tlie 
element  of  cause  as  essential  to  an  obligation  will  disappear  alto- 
gether, as  it  has  disappeared  from  the  German  and  Swiss  Codes. 
There  is  only  one  case,  probably,  in  which  any  part  of  the  theory 
of  cause  will  be  retained,  and  that  is  to  explain  the  quasi-contracts. 
As  we  shall  see  later,  there  are  many  cases  in  which  a  man  has 
received  a  benefit  for  which  the  law  says  he  must  pay,  although 
he  has  made  no  contract  to  do  so.  If  he  has  paid  money  by 
mistake  he  must  restore  it,  and  so  on. 

In  such  cases  he.  is  said  to  be  enriched  without  a  legal  cause. 
{Infra,  2,  p.  163.)  But  apart  from  these  eases  of  quasi-contracts, 
the  unsatisf actor v  character  of  the  theorv  of  cause  is  very  clear. 
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Lot  US  apply  it  to  the  dift'oroiit  classes  of  contr<icts.  In  the 
eyimllagmatie  or  bilateral  contracts  it  is  said  that  the  cause  of 
tiie  obligation  of  the  one  party  is  the  obligation  of  the  other. 
Tiie  cause  of  the  buyers  obligation  to  pay  the  price  is  the  .seller's 
obligation  to  deliver  the  thing,  and  the  cause  of  the  sellers  obli- 
gation to  deliver  tlu'  thing  is  the  buyer's  obligation  to  j^ay  the 
price.  But  this  is  reasoning  in  a  circle.  They  cannot  both  be 
effects  and  both  causes,  for  the  cause  must  precede  the  effect,  and 
in  this  case  the  two  obligations  come  into  existence  simultaneously. 
It  is  much  more  correct  to  say  that  the  seller  becomes  bound  only 
on  the  condition  of  the  })aynient  of  the  price  and  that,  if  this 
eondition  is  not  fuliilled,  there  is  no  longer  any  contract.  Or, 
take  the  real  contracts.  It  is  said  that  the  cause  of  the  obligation 
of  the  borrower,  for  example,  is  the  delivery  to  him  of  the  thing. 
But  this  is  the  cause  of  his  obligation  in  a  different  sense  alto- 
gether. It  is  the  source  or  efficient  cause  of  his  obligation,  and 
not  the  innuediate  end  which  he  has  in  view — the  final  cause. 
Lastl}',  in  the  case  of  a  gift,  even  according  to  the  classical  theory 
itself,  there  is  no  cause  discoverable  except  the  desire  to  confer  a 
benefit.  But  this  is  the  motive,  and  yet  we  are  told  we  must  cai-e- 
fuUv  distinguish  the  cause  from  the  motive. 

But  in  addition  to  all  these  difficulties,  it  is  Avhen  we  incjuire 
■\\Iiat  is  meant  by  an  unlawful  cause  that  we  find  the  classical 
theory  breaks  down  completely.  If  the  cause  of  the  obligation  of 
the  one  party  is  the  obligation  of  the  other  party,  and  we  have 
no  right  to  inquire  into  the  motives  of  the  parties,  how  can  the 
caus<' be  unlawful:'  It  is  always  lawful  in  the  abstract  for  a  seller 
to  deliver  a  thing  and  for  a  buyer  to  pay  the  price,  for  a  lender 
to  lend  money  and  for  a  borrower  to  return  it.  But  in  the  French 
jurisprudence  it  is  perfectly  settled  that  there  are  many  cases  in 
which  such  obligations  are  unlawful.  If  a  lessor  lets  a  house 
knowing  it  is  to  be  used  for  prostitution  he  cannot  sue  for  the 
rent.  (Guillouard,  Louage,  1,  n.  72;  Alger  15  nov.  1893,  D.  94. 
■2.  o28:  D.  X.  C.  C.  art.  1133,  nos.  478  seq.j 

According  to  a  French  decision,  if  a  waiter  in  a  club  lends 
money  to  a  gambler  to  ejiable  him  to  go  on  with  his  game  the 
contract  has  an  unlawful  cause.  ;Cass.  4th  juillet  1892,  D.  92. 
1  .  000.  But  there  is  nothing  unlawful  in  lending  money  in 
itself,  and  if  we  are  not  entitled  to  consider  the  motive,  and  the 
cause  in  every  loan  js  the  same,  namely,  the  delivery  of  the  money, 
there  can  on  this  theory  never  be  an  unlawd'ul  loan.  The  truth  is, 
as  we  shall  see  more  clearly  in  explaining  the  object  of  contracts, 
that  wjien  the  intentioji  of  both  parties  to  the  contract  is  the  doing 
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of"  something-  which   is    prohibited   by   the   hiw,   tho  ronti'act   is 
uuhiwful. 

In  fact  the  French  jiiiisprudence  is  b<'Coniing-  more  and  more 
settled  that  not  only  must  the  act  itself  wliich  is  the  object  of 
the  obligation  be  lawful,  but  the  immediate  end  which  the  parties 
have  in  view  in  performing-  the  act  nmst  likewise  be  lawful.  Con- 
t~rary  to  all  the  writers  who  say  that  the  courts  have  no  eoiioern 
with  the  motives  which  induce  the  parties  to  enter  into  the  contract, 
the  courts  hold  to  their  view  that  contracts  of  which  the  puri)0i9e 
is'  unlawful  cannot  be  sustained . 

The  thing  aimed  at — le  hift — must  be  lawful.  And  by  le  but 
we  do  not  mean  le  but  immediat,. 

The  immediate  end  of  the  borrower  is  merely  to  get  the  money. 
But  le  but  in  the  sense  of  the  jurisprudence,  means  his  deter- 
mining motive,  viz.  the  reason  why  he  wants  to  get  the  money. 
It  is  on  this  ground  that  the  French  courts  hold  such  contracts  as 
the  foUowing  unlawful.  A  loan  to  enable  the  borrower  to  buy 
ahousc  of  prostitution  or  to  fumish  it  andoarry  it  on .  (Eec|.  1  avr. 
1895,  S.  1896.  1.  289.  V^'-  A  lease  or  an  assignment' of  the  lease 
of  such  a  house.  (Amiens,  ler  avr.  1912,  G-az.  Pal.  1912.  2.  136; 
Eev.  Trim.  1912,  p.  980.)  ^  The  sale  of  such  a  house  if  the 
buyer  is  to  carry  it  on  in  the  same  way.  (Caen,  29  juillet  1874, 
D.  75.  2.  217.  See  other  cases  in  D.  N.  C.  C.  1133,  nos.  478 
seq.)J  A  loan  made  to  a  gambler  to  enable  him  to  continue  his 
game.  (Cass.  4  juill.  1892,  S.  1892.  1.  513:  Cass.  31  juill. 
1907,  S.  1911.  1.  522.)  ^A  partnership  to  carry  on  the  business 
of  smuggling  goods  from  abroad.  (Douai,  11  nov.  1907,  D.  1908. 
2.  15.)  A  contract  made  with  an  agent  to  pay  him  a  large  com- 
mission if  he  succeeds  in  getting  contracts  from  foreign  govern- 
ments, when  it  is  proved  that  part  of  this  commission  was  in- 
tended to  be  used  to  bribe  officials  of  these  governments.  (Req. 
15  mairs  1911.  D.  1911.  1.  382.) 

In  exactly  the  same  way  in  Egypt  the  Mixed  Court  of  Appeal 
has  held  that  a  sale  of  arms  by  a  foreign  firm  Avas  unlawful  when 
the  seller  knew  that  the  arms  were  to  be  clandestinely  introduced 
into  Egypt  where  their  importation  was  illegal.  (C.  A.  Alex. 
27  janv.  1909,  B.L.J.  XXI,  136.^^  Such  contracts  as  the  above 
can  only  be  considered  unlawful  on  account  of  the  motives  of  the 
parties. 

If  they  are  unlawful  it  is  because  the  aim  which  the  parties 
contemplate  is  immoral  or  against  public  policy.  Loan,  or  sale, 
or  partnership  are  in  themselves  perfectly  lawful  contracts,  and  if 
the  cause  of  the  seller's  obligation  is  the  obligation  of  the  buyer  to 
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pay  the  price  a  sale  can  never  have  an  unlawful  cause  for  the  pay- 
ment of  the  price  in  itself  can  never  be  anything  but  lawful.  If 
it  is  to  be  unlawful  at  all  it  can  only  be  so  on  account  of  the 
motives  which  induced  the  parties  to  contract.  It  is  clear  that 
when  the  loan  or  the  sale  is  in  good  faith  the  lender  or  the  seller 
cannot  be  affected  by  the  use  subsequently  made  of  the  money 
or  the  property  any  more  than  a  banker  who  cashes  a  customer's 
cheque  has  anything  to  do  with  the  application  of  the  money. 
(See,  e.g.,  Bmsseau  v.  Bergeron,  1905,  R.  J.  Q.  27  S.  C.  510,  a 
Quebec  case.) 

But,  on  the  other  hand,  the  French  jurisprudence  is  settled 
that  when  the  intention  of  both  parties  to  the  contract  is  the 
doing  of  something  which  is  prohibited  by  the  law  the  contract 
is  unlawful.  The  determining  motive — le  but — must  be  lawful. 
As  M.  Leon  Duguit  puts  it:     . 

Mais  voiciait'apparaitpoute  une  jurisprudence  dans  laqueUe  au 
grand  etmueinent  de  nos  civilistes  classiques,  on  voit  i?ifervenir 
an  premier  plan  iin  autre  element,  rSlSment  but,  et  la  "ualeur 
sociaJe  de  ret  element.  Pour  quun  acte  de  volonte  puisse  ,pro- 
dnire  un  effet  de  droit  il  faut  hien  toujnurs  qiCil  ait  iih Qijjkt  ticite'. 

Mais  cela  ne  snffit  plus;  if  faut  encore  qu'il  soit  determine 
par  un  certain  but,  que  ce  but  soit  un  but  de  solidarite  i^ociale, 
un  but  ayant  une  valeur  sociale,  conformSrnknt  du  droit  objectif 
du  pays  consi-dere.  Et  cel^a  est  encore  une  consequence  evidente 
de  hi  socialisation  du  droit.  Voild  un  nouvel  fJerneni  qui  penetre 
dans  le  droit  traditionneJ:  et  y  apporte  une  transformation 
profonde.     (Trwis formations  generales  du  Droit  prive,  p.  95.) 

It  may  be  pointtKl  out  that  the  English  law  is  exactly  the  same. 
When  the  intention  of  both  parties  to  a  contract  is  the  doing  of 
something  which  is  prohibited  by  the  law  the  contract  is  void. 
It  is  not  necessary  that  the  unlawful  use  of  the  subject  matter 
should  be  part  of  the  bargain  if  the  intention  of  the  one  jiarty  so 
to  use  it  is  known  to  the  other  at  the  time  of  the  agreement. 

So,  where  property  is  sold  or  leased  by  a  person  ^vho  knows  that 
the  buyer  or  lessee  intends  to  use  it  for  an  illegal  dl'  immoral 
purpose  the  contract  is  void.  'Pearce  v.  Brooks,  1866,  T. .  li.  1 
Ex.  213.  35  L.  J.  Ex.  134;  Ta^ylor  v.  (niesier,  1869,  L.  K.  4 
q.  B.  309,  38  L.  J.  Q.  B.  225.  See  Pollock,  Contracts,  8th  ed. 
p.  386.)  The  ca.so  is  still  flcarcr  where  the  scllc]'  or  Ics.sor  is  to 
be  paid  by  the  profits  made  by  the  illegal  use  of  the  propoxt}'. 
In  a  Quebec  ease,  for  exanjple,  an  immoveable  was  sold  with  an 
iigreemcnt  lliat  il  slunihl  bi^  used  for  carrying  ou  a  lottery  for 
the  common  benefit  of  tni'  \<'tidoi-  iuxl  the  ])urchaser.     Tlie  sale 
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was  held  to  bo  radically  imll.      Bedard  v.  Phoenix  Land  hnprove- 
ynent  Co.,  1912,  R.  J.  Q.  42  S.  C.  1.) 

But  this  element  of  common  intention  to  cany  on  an  unla^^  ful 
enterprise  together,  or  to  share  in  the  profits  gained  thereb^s  is 
not  essential  in  the  English  law.  It  is  enough  to  "make  the  con- 
tract void  if  the  unlawful  intention  of  the  one  party  was  known 
to  the  other.  {Pmrce  v.  Brook><,  nf  supra.)  In  America  this 
point  is  disputed.  (See  the  cases  in  Pollock,  Contracis,  '3rd 
American  ed.  p.  485.)  This  question  will  need  to  be  referred 
to  later  in  speaking  of  unlawful  contracts. 

English  law  does  not  require      cause      but  requires 
"  consideration. " 

Upon  the  whole  subject  of  unlawful  and  immoral  contracts  we 
shall  see  later  that  there  are  great  similarities  between  the  English 
and  the  French  law.  But  although  the  English  law  refuses  effect 
to  contracts  which  are  against  j)ublic  policy,  it  does  not  say  that 
every  contract  must  have  a  cause.  The  term  "cause"  is  not  a 
term  of  the  English  law. 

In  place  of  the  requirement  of  "cause"  the  English  law  has 
the  requirement  of  "consideration."  A  contract  not  made  under 
seal;  that  is  to  say,  not  in  the  form  of  what  is  called  technically 
a  "deed,"  is  not  valid  unless  the  promisor  gets  or  is  to  got  valuable 
"consideration"  from  the  promisee. 

It  is  probable  that  the  English  doctrine  of  "consideration"  has 
no  connection  with  the  civil  law  theor}^  of  "cause."  It  was  the 
growth  of  the  common  law  {a).  It  is  a  term  much  narrower  than 
"cause."  (See  Jayawlchyme  v.  AmaniSMriya,  1918,  A.  C.  869, 
87  L.  J.  P.  C.  165.)  The  rules  as  to  "consideration"  are 
difficult  to  summarise  and  are  not  of  particular  interest  to  con- 
tinental lawyers.  It  may  suffice  here  to  give  the  most  authori- 
tative definition  of  "consideration." 

"  A  valuable  consideration  in  the  sense  of  the  law  may  consist 
either  in  some  right,  interest,  profit  or  benefit  accruing  to  one 
party,  or  some  forbearance,  detriment,  loss  or  responsibility  given, 
suffered,  or  undertaken  by  the  other."  (Carrie  v.  Misa,  1875, 
L,  R.  10  Ex.  162,  44  L.  J.  Ex.  94.  On  "consideration  '  see 
Pollock,  Contracts,  8th  ed.,  pp.  175  seq. ;  Anson,  Contracts, 
14th  ed.,  ]3p.  96  ■<(€(][.  Its  history  is  curious  and  interesting,  but 
too  special  to  be  noticed  here.) 

frt^  See  Ames,  J.  B..  in  Select  Essays  in  Aii^lo-American  Law,  Cambridge, 
1909  ;  Street,  T.  A.,  lAnrndatioiis  of  Legal  Liability,  2,  pp.  1  — 16L 
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CHAPTER    ril. 

THE  OBJECT  OF  OBLIGATIONS. 

By  the  object  of  an  obligation  is  lucaiit  that  which  the  debtor 
promises  to  par.  It  is  the  thing-  which  is  due.  It  is,  as  some 
old  writers  express  it,  the  answer  to  the  question  quid  debetur, 
whereas  the  cause  of  the  obligation  is  the  answer  to  the  question 
cur  xleheiur.  If  the  obligation  is  a  positive  one  the  object  of  it 
is  a  prestation,  that  is  an  act  which  the  debtor  promises  to  per- 
form. If  the  obligation  is  a  negative  one  its  object  is  an 
abstention,  that  is  an  act  which  the  debtor  binds  himself  not  to 
perform. 

Object  of  obligation  not  to  be  confused  with  object  of 

contract. 

The  French  Code  sometimes  speaks  of  the  object  of  an  obliga- 
tion and  sometimes  of  the  object  of  a  contract.  In  that  code, 
for  instance,  section  3  of  title  3  of  book  3  is  headed  de  I'objet  et 
de  la  matiere  des  contrcds,  whereas  article  1129  of  that  section  saj's 
il  fmit  que  Vohligation  cat  pour  objet,  etc.  (Cf .  C.  C.  F.  1126, 
1128,  with  C.  C.  F.  1129,  1130.) 

The  Friench  legislator  treated  the  object  of  obligations  and  the 
object  of  contracts  as  being  identical.  (See  on  this  confusion, 
Beudant,  Contrats,  nos.  172,  195;  Pand.  Frang.  Oblig.  n.  7609; 
B.-L.  et  Baxde,  1,  n.  243.)  But  this  is  not  con-eet.  The  object 
of  a  contract  is  to  produce  obligations.  A  contract  has  not,  neces- 
saril}-,  any  single  object.  The  contract  is  a  juridical  act  which 
produces  obligations.  If  the  contract  is  a  bilateral  one  it  pro- 
duces two  or  more  obligations.  Thus,  the  contract  of  sale 
engenders  a  number  of  obligations  on  the  part  of  the  seller  and 
on  th(!  part  of  the  buyer  respectively.  We  cannot  point  to  any 
single  prestation  and  say  that  this  is  the  object  of  the  contract- 
In  an  unilateral  contract  it  is  more  natural  to  confuse  the  object 
of  the  contract  with  the  object  of  the  obligation.  If  A  and  B 
enter  into  a  contract  of  donation  under  which  A  promises  to 
give  his  house  to  B,  the  contract  creates  a  single  obligation  only, 
namely,  to  give  the  house.     Here  we  might  saj^  not  unnaturally, 
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that  the  object  of.tho  contract  was  the  same  as  tho  object  of  the 
obligation  which  it  created,  viz.  the  giving  of  tho  house.  But. 
strictly  speaking,  here  also  the  object  of  the  contract  of  donation 
or  its  effect  is  to  create  the  obligation  to  give,  whereas  the  object 
of  the  obligation  to  give  is  the  act  of  giving.  It  is  not  surprising 
that  the  French  codifiers  should  have  confused  tho  two  things, 
because  Pothier,  their  constant  guide  in  this  part  of  the  law,  con- 
fuses them  also.  (Cf.  Potliier,  Ohlirj.  n.  03,  with  Ohllg. 
nos.  129  seq.)  But  he  entitles  that  part  of  his  treatise  in  wliich 
he  enumerates  tho  qualities  of  the  object  De  ce  qui  pent  faire 
V  oh  jet  et  la 'matier,e  des  ohlig,aiions.  (Part  l,chap.  1,  section  4.) 
The  Egyptian  Code  and  the  Code  of  Quebec  avoid  this  confusion. 
They  do  not  use  the  expression  "object  of  contracts"  at  all,  bub 
speak  only  of  the  object  of  obligations  (C.  C.  E.  95/149;  C.  C.  Q. 
1058;;  and  the  Code  of  Quebec  under  the  heading  "  Of  the  effect 
of  Contracts"  says  "contracts  produce  obligations."  (C.  C.  Q. 
1022.) 

The  object  of  an  obligation  must  be  an  act. 

Upon  tliis  point  also  the  Egyptian  Code  is  more  correct  than 
the  French  Code.  The  French  Code,  in  accordance  with  the 
traditional  language  on'  the  subject,  says  that  the  object  \\\q.j  be 
either  a  thing  or  an  act.  Whjere  the  ^obligation  is  an  obligation 
to  ti-ansfer — ohUgation  de  donnpf — the  object  is  the  thing  to  bo 
transferred.  (C.  C.  F.  1126.)  If  I  sell  you  my  house  the  object 
of  my  obligation  is  the  house.  And  even  when  the  obliga- 
tion is  merely  to  deliver  an  article  without  transferring  the 
property,  the  object  is  the  use  or  possession  which  is  given  under 
the  obligation — le  simple  usage  ou  la  simple  possession  d'une  chose 
peut  etre,  cmmne  la  chose  meme,  Vohjet  dii  contrat.  (C.  C.  F. 
1127;   Pothier,  ObUg.  n.   150.) 

According  to  the  French  Code  the  object  of  every  obligation 
to  deliver  is  une  chose;  the  object  of  an  obligation  to  do  is  a,n 
act — im  fait — and  the  object  of  an  obligation  not  to  do  is  an 
abstention. 

Strictly  speaking,  however,  what  the  debtor  binds  himself  to 
do  must  always  be  an  act,  including  under  that  term  an  absten- 
tion . 

If  I  sell  you  my  house  my  obligation  is  to  transfer  the  property 
to  you,  and  this  includes  the  obligation  to  deliver  it.  That  which 
every  debtor  promises  is  necessarily  either  an  action  or  an  in- 

w.  5 
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action.  Accordingly,  the  Egyptian  Code  does  not  say  the 
object  of  an  obligation  may  be  either  a  thing  or  an  act.  ilt 
says,  quite  correctly,  that  it  must  be  an  act.  (See  Planiol,  2, 
n.*^999.>  ^ 

Qualities  which  the  object  must  possess. 

Under  the  Egyptian  Native  Code  the  object  of  cm  obliga- 
tion must,  under  pain  of  nullity i<he  the  doing  of  soni)ething  lawful 
and  possible,  and,  in  the  case  of  an  obligation  to  transfer  a  thing 
such^thing  must  he  an  object  of  commerce;  M  must  be  deter- 
minate at  least  as  to  its  kind^/and  its  quality  must  admit  of 
being  determined  according  tp  the  ciroumstances .  (N.  C.  C. 
9-j.)  The  article  in  the  Mixed  Code  differs  only  in  expression. 
It  says  in  the  cam  of  an  obligathn  to  give,  the  subject  .Tnatter. 
of  the  obligation  must  he  something  which  can  be  dealt  with  in 
the  way  of  trade.     (M.  C.  C.  149.) 

This  single  article  in  the  Egyptian  Code  takes  the  place  of 
four  articles  in  the  French  Code.  Tout  contrat  a  pour  oh  jet 
une  chose  qu'une  partie  s'ohlig.e  a  donner,  ou  qu'une  partie  s'ohlige 
a  faire  on  a  ne  pas  faire. 

Le  simple  usag.e  ou  la  simple  possession  d'une  chose  pent  etre 
comme  la  chose  meme,  I'objet  du  contrat. 

11  n'y  a  que  les  choses  qui  sont  dans  le  commerce  qui  puissent 
etre  Vobjet  des  conventions. 

II  faut  que  Vohligation  ait  pour  ohjet  une  chose  au  moins 
dtterminee  quant  a  son  espeCe. 

La  quotite  de  la  chose  peut  etre  incertaine,  pourvu  qu'elle  puisse 
etre  determinee.     {C.  C.  F.  1126-1129.) 

The  language  of  the  French  Code  is  somewhat  different  from 
that  of  the  Egyptian  Code  because,  as  has  been  just  explained, 
in  the  case  of  the  obligation  de  donner  the  French  law  considers 
that  the  thing  to  be  delivered  is  the  object  of  the  obligation.  The 
Egyptian  law,  more  logicallj^  holds  that  in  this  case  also  the 
object  of  the  obligation  is  not  the  thing  delivered  but  the  action 
of  delivery. 

But  in  the  natui'e  of  tilings  the  qualities  which  the  object  must 
])0s,sc.ss  arc  not  the  same  in  the  case  of  the  obligation  to  transfer 
as  they  are  in  the  case  of  the  obligation  to  do,  and  wo  muist 
accordingly  consider  these  separately. 
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1.  Obligation  to  transfer. 

The  object  here  is  the  delivery  of  a  thing,  but  there  cannot  be 
a  valid  oblig-ation  to  deliver  a  thing  unless  it  possesses  the  follow- 
ing qualities:  — 

(a)  It  must  be  in  existence,  unless  the  parties  intended  to  deal 
about  a  future  thing. 

(b)  It  must  be  an  object  of  commerce,  and  in  tlie  case  of  the 
obligation  of  a  seller  it  must  not  be  a  determinate  thing  belonging 
to  another. 

(c)  It  must  be  determinate  at  least  as  to  its  kind,  and  its  quality 
must  admit  of  being  determined  according  to  the  circumstances; 
and 

(d)  It  must  be  possible  to  transfer  it  from  the  one  party  to 
•the  other. 

2.  Obligation  to  do. 

Here  the  thing  which  the  debtor  promises  to  do  must  be:  — 

(a)  Possible; 

(b)  Lawful; 

(c)  Personal  to  the  debtor  ;    and 

(d)  Something    which     the    creditor     has    an     interest    in 

enforcing. 
These  requisites  of  the  object  require  some  explanation. 

Qualities  of  object  in  obligation  to  transfer, 
(a)  Existence  of  the  thing  to  be  transferred. 

Although  in  the  Egyptian  law  the  delivery  and  not  the  thing 
to  be  delivered  is  the  object,  yet  seeing  that  there  can  be  no  delivery 
Avithout  a  thing  to  be  delivered,  the  existence  of  the  thing  is 
essential  in  the  Egyptian  law  as  in  the  French  law.  When  there 
is  an  obligation  to  deliver  a  specific  thing  the  thing  must  be  in 
existence  at  the  date  of  the  contract  or  the  obligation  is  void  for 
want  of  an  object.  But  this  will  not  be  so  when  the  jiarties 
intended  to  transfer  a  future  thing,  a  case  which  will  be  explained 
later.  If  on  the  other  hand,  they  dealt  with  one  another  on  the 
footing  that  the  thing  existed  and  it  turns  out  that  it  did  not 
exist,  there  is  no  contract  but  only  the  appearance  of  a  contract. 
If  I  sell  you  my  horse,  which  unknown  to  both  of  us  was  dead  at 
the  time  of  the  sale,  there  is  no  sale.  (Baudry-Lacantinerie  et 
Barde,  1,  n.  245.) 

^\  If   I   knew  of   the   death   pf  my   horse   Avhen    I   sold   it   and 
A'o'u    suffer    loss   in    consequence    of    the   sale,    as,    for    instance, 

5   (2) 
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by  losing  the  chance  of  buying  another  liorse,  I  shall  be  liable- 
to  pay  damages,  and  I  shall  be  liable  also,  if,  although  I  did  not 
kno\\-  of  the  death  of  my  horse.  I  ought  to  have  known  of  it  had 
I  used  ordinary  care.  i^B.-L.  et  Barde.  1.  n.  "244. >■>  It  has  been 
held  in  Franco  that  when  the  thing  sold  liad  at  the  date  of  the 
contract  entirely  lost  its  merchantable  character  it  must  be  con- 
sidered as  being  no  lonui'i'  in  existence.  A  sale  was  made  of 
beetroots — h's  objcfs  etant  vcndus  dam  Vetat  on  Us  sc  tronvaient 
sans  aucwi  reconrs  contre  le  vendeur  a  reason  de  Icur  plus  on 
mains  bon  etat. 

Before  the  sale  the  beetroots  had  become  rotten  in  consequence 
of  frost.  The  Court  of  Paris  held  that  as  they  liad  totally  lost 
their  merchantable  character  as  foodstuff  before  the  sale  there 
was  no  object,  and  the  Court  of  Cassation  accepted  this  view. 
(Cass.  5  fevr.  1906,  S.  1906.  1.  280,  D.  1907.  1.  468.):  The  sale 
here  was  expressly  made  without  any  warranty  b}'  the  vendor 
or  otherwise  it  would  not  have  been  necessary  to  fall  back  on  this 
principle. 

Future  things. 

Although  the  rule  is  that  the  thing  to  be  delivered  must  be 
in  existence  if  the  obligation  is  to  be  valid,  this  is  so  only  when 
the  pai'ties  dealt  about  it  on  the  footing  that  it  existed.  There 
is  no  general  rule  of  the  French  laAv  which  prohibits  men  froni 
dealing  about  a  thing  which  is  not  yet  in  existence,  but  which 
it  is  expected  or  hoped  wiU  come  into  existence  at  a  future  time. 
The  French  Code  has  an  express  article  upon  this  point,  allowing 
contracts  about  future  things  with  one  exception. 

Les  ckoses  futures  peuvent  etre  V  oh  jet  d'une  obligation.  On 
ne  pent  cependant  renoncer  a  une  succession  non  ouuerte  ni  faire 
aucune  stipulation  siir  line  pareille  succession,  meme  avec  le  con- 
sentement  de  celui  de  la  succession  duqueV  il  s'agit.  (C.  C.  F. 
1130.) 

The  Quebec  law  is  the  same.      (C.  C*  Q,  1061.) 

The  Egyptian  Codes  have  no  corresponding  article. 

It  might  be  argued  that  th;e  Egyptian  legislator  intended  to 
rnakc  aU  sales  of  future  things  invalid.  But  this  would  not  be 
a  sound  interpretation.  The  codes  give  an  enumeration  of  things 
which  cannot  be  sold  and  this  does  not  include  future  things,^ 
and  thev  say  that  the  sale  of  future  successions  is  null,  which 
would  be  an  unnecessary  declaration  if  the  sale  of  any  future 
thing  was  null.      (C.   C.  E.   259-264/326-333.)      The  sale- of 
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future  things  is  an  everyday  matter.  People  buy  machines  or 
ships  which  are  not  yet  constructed  and  the  validity  of  such  sales 
is  not  disputed. 

So  a  man  may  sell  his  right  to  alluvion,  as  for  example,  to 
land  formed  by  a  change  in  the  Nile,  although  such  alluvion  has 
not  yet  been  formed.  (Court  of  Kena,  13  Feb.  1901,  Al 
Hokouk,  16,  n.  23,  p.  58.  See  Loi  Territoriale,  6  aouf  1858, 
art.  14;  Legislation  en  Mcdiere  Immohiliere,  ed.  1901,  p.  35; 
Fathy  Zagloul,  Comm.  ed.  1913,  p.  72.  Cf.  D.  N.  C.  C. 
art.  1130,  n.  5.) 

In  the  Mohammedan  law,  however,  the  sale  of  things  not  in 
existence  at  the  time  of  the  contract  is  null.  (Statut  Reel,  383; 
Trib.  civ.  Alex.  13  dec.  1913,  Gaz.  Trib.  4,  n.  128.) 

Future  crops. 

This  is,  probably,  the  reason  that  there  is  an  article  in  tho 
Mixed  Code  which  forbids  the  sale  of  future  crops:  A  sale  of 
the  fniits  of  a  tree  ivhen  the;ij  are  not  yet  formed  or  of  a 
crop  luhidh  has  not  yet  appi&ared  abone  the  graimd  is  void 
(art.  330).  The  Native  Code  contains  no  similar  provision, 
which  is  the  more  singular  because  the  parties  to  suits  before 
the  Native  Tribunals  are  most  generally  Mohammedans,  and  it 
might  have  been  expected  that  the  Mohammedan  law  would  liave 
been  preserved  for  them  rather  than  for  the  parties  to  suits  before 
the  Mixed  Tribunals,  who  are  likely  to  be  non-Mohammedans. 
In  interpreting  this  article  which  almost  seems  to  have  been  in- 
serted without  consideration  of  its  inconvenience,  the  Mixed 
Tribunals  have  shown  a  decided  wish  to  narrow  its  scope  as  far 
as  possible. 

In  the  Roman  law  an  obligation  with  regard  to  a  future  tiling 
was  differently  considered  according  as  it  took  one  or  other  of  two 
possible  forms.  (1)  It  might  be  a  condition  express  or  implied 
that  the  future  thing  should  come  into  existence,  or  that  if  it  did 
not  there  was  to  be  no  obligation.  A  man  might  buy,  for  in- 
stance, for  a  fixed  price  a  future  crop  or  the  foal  to  be  born  of  a 
certain  mare.  In  such  a  case,  the  presumption  was  that  if  there 
was  no  crop,  or  practically  none,  or  if  the  foal  were  born  dead,  no 
price  was  to  be  paid.  This  kind  of  sale  the  Roman  lawyers  called 
*:mptio  rei  speratae.  (Dig.  18.  4.  11;  Dig.  18.  1.  8;  Girard, 
Mamoel,  5th  ed.  p.  540,  note  1 ;  P/othier,  Vente,  n.  5;  Pand.  Frang. 
Oblig.   n.  7627.)     But  it  might  appear  from  the  terms  of  the 
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contract  or  from  tlio  circumstances  that  no  condition  of  this  kind 
was  intended. 

('2  In  the  i?<>cund  case  there  was  no  such  implied  condition 
that  the  thing  :shoukl  come  into  existence.  The  object  of  the 
sale  is  the  alca  or  chance. 

"ifho  price  was  to  be  paid  whether  the  future  thing  ever  came 
into  existence  or  not.  If  a  man  burs  a  lottery  ticket,  or  what- 
ever may  be  caught  by  the  cast  of  a  Hshing  net — iDi  coup  de  filet^ 
he  is  well  aware  that  it  is  a  pure  speculation.  He  pays  the 
price  for  the  mere  chance  and  the  price  is  a  correspondingly  small 
one.  The  price  of  a  lottery  ticket  is  trifling  compared  with  the 
first  prize  precisely  because  the  chance  of  drawing  the  tirst  prize 
is  not  great.  This  kind  of  sale  the  Romans  called  emptio  spei. 
It  is  a  question  of  interpretation  in  each  particular  case  whether 
the  parties  intended  the  sale  to  be  of  the  former  kind  or  of  the 
latter.  But  the  amount  of  the  price  is  generally  a  sufficient 
indication.  The  buyer  is  not  likely  to  have  promised  a  large 
price  for  a  mere  chance.  In  interpreting  article  330  the  Mixed 
Courts  have  drawn  practically  the  same  distinction  as  the  Roman 
law  made.  They  have  held  that  the  sale  of  a  future  crop  pro- 
hibited in  that  article  is  only  a  sale  of  an  aleatory  character.  That 
is,  it  must  be  a  sale  in  which  it  is  impossible  to  say  at  the  date 
of  the  contract  if  the  price  is  a  reasonable  one  or  not.  If  a  man 
agrees  to  pay  a  certain  price  for  a  future  crop  whether  there  is 
any  crop  or  not,  or  whether  the  crop  is  a  good  one  or  a  bad  one, 
it  would  fall  under  the  prohibition  because  the  price  named  might 
be  grossly  e;xc)essive.  On  the  other  hand,  when  the  sale  is  the 
sale  of  a  crop  at  the  market  prioe  per  kantar  at  the  time  of  delivery 
thisisnot  a  prohibited  sale.  (C.  A.  Alex.  15  fevr.  1900,  B.  L.J. 
XII,  117;  C.  A.  Alex.  8  mai  1912,  B.  L.  J.  XXIV,  323:  C.  A. 
Alex.  13  juin  1912,  B.  L'.  J.  XXIV,  407.)  And  the  same  court 
has  also  held  that  the  nullity  of  the  sale  of  a  future  crop  is  a 
relative  nullity,  created  only  in  favour  of  the  seller,  so  that  if  he 
prefers  to  let  the  sale  stand  nobody  else  can  challenge  it. 
(C.  A.  Alex.  4  fevr.  1904,  B.  L.  J.  XVI,  13l'.) 

In  a  more  recent  case  the  Court  contents  itself  with  saying: 
On  7ic  peitt  invoqimr  l' article  330  C.  C.  pour  faire  declarer 
nxds  les  contmts  par  lesquels,  confprmement  aux  usag\es  ties  des 
necessites  du  commerce  du  colon,  les  proprietaires  de  terrains 
vemlenf  aux  negociants  le  coton  de  leiirs  terres  avant  quHl  soit 
sorti  de  terre,  et  parfois  meme  aranf  meme  qu'il  soit  evsemence. 
(C.  A.  Alex.  18  fevr.  1914,  B.  L.  J.  XXVI,  230.) 
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In  France  the  sale  of  a  future  crop  is  perfectly  laAvful  and 
vlalicl.  (B.-L.  et  Barde,  1,  n.  217;  B.-L.  et  Saignat,  Vente, 
n.  97;  Aix,  11  juin  1908,  D.  1910.  2.  305,  clksertation  by  M. 
Valery.) 

Future  successions. 

By  the  Egyptian  Codes  the  ml.e  of  rights  laiidcr  a  suGcesshon 
to  the  estate  of  a  living  person  is  void,  even  if  he  consents  to 
the  s<de.  (N.  C.  C.  263.)  In  the  Mixed  Code  the  article  is: 
The  sale  of  tJie  rights  to  succeed  on  his  death  to  the  estate  of  a 
living  person  is  vtoid,  even  ivith  his  consent.  (C.  CM.  332.) 
The  corresponding  article  of  the  French  Code  has  been  given 
above  (p.  68).  The  prohibition  of  the  sale  of  a  future  succes- 
sion is  traditional  in  the  French  law  and  it  existed  in  the  Roman 
law.     (Code,  2.  3.  30.) 

The  reason  upon  which  it  was  based  Avas  that  such  an  agree- 
ment was  contrary'  to  public  policj-,  because  the  person  who  would 
proiit  by  the  death  might  be  tempted  to  accelerate  it. 

But  in  the  Roman  law  the  stipulation  was  permitted  if  tlio 
person  whose  succession  was  in  question  gave  his  consent  to  it. 
In  the  French  law  and  in  the  Egyptian,  even  his  consent  cannot 
give  any  validity  to  the  contract.;  'It  is  an  absolute  nullity  of 
which  any  person  interested  can  take  advantage  and  it  cannot 
be  validated  by  ratification  (Or  otherwise.  (B.-L.  et  Barde,  1, 
n.  261;  Planiol,  2,  n.  1015.)^  The  reason  which  the  Roman  law 
gave  for  the  prohibition  is  not  the  only  one  which  weighed  with 
the  French  legislator.  If  the  only  reason  were  the  possible 
encouragement  of  assassination  it  would  be  illogical  to  allow,  as 
the  modern  law  does,  contracts  which  are  quite  as  dangerous. 
For  example,  a  man  is  allowed  to  sell  property  and  to  receive  the 
price  in  the  form  of  a  life-rent,  though  in  such  a  case  the  buyer 
has  a  clear  interest  in  accelerating  the  death  of  the  seller.  But 
there  are  two  other  reasons  which  made  the  French  codifiers  regard 
the  sale  of  rights  ^f  succession  to  a  person  living  as  contrary  to 
public  policy.  In  the  first  place,  it  would  encourage  usurers  to 
take  advantage  of  the  necessities  of  expectant  heirs  who  might 
be  tempted  to  sell  their  chances  of  succession  for  much  less  than 
their  true  value.  And  in  the  second  place,  such  agreements  tend 
to  prevent  that  equal  division  of  property  which  the  law  considers 
desirable.  By  a  right  of  succession  in  tliis  article  is  meant  either 
the  whole  or  a  fraction  of  the  future  succession,  or  even  some 
specific  thing  comprised  in  the  estate  to  Avhich  the  heir  expects 
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to  succood.  And  it  is  iuiniat(Hial  whether  the  seller  would  if 
ho  succeeded  be  au  \\ch-  or  merely  a  legatee,  or  whether  the 
buyer  be  another  heir  or  a  stranger.  But,  in  order  to  fall  under 
the  prohibition,  the  agreement  must  be  to  sell  something  to  which 
the  heir  expects  to  succeed.  If  a  father  promises  to  pay  a  dowry 
after  his  death  there  is  nothing  unlawful  in  this. 
/  •  Nor  is  the  promise  to  pay  something  after  the  death  of  a  tliird 
person  invalid  if  the  promisor  is  bound  independently  of  the  ques- 
tion whether  he  takes  anything  under  the  succession  of  such  third 
person  or  not.  (See  Grenoble,  20  juin  1900,  D.  1902.  2.  277; 
Cass.  27  Janvier  1904,  D.  1904.  1.  359.) 

(b)  Object  of  commerce. 

The  second  requisite  of  the  object  of  an  obligation  to  transfer 
is  that  it  shall  be  an  object  of  commerce.  The  word  "com- 
merce" here  is  not  used  in  its  popular  sense,  in  which  we  bay 
that  merchants  are  engaged  in  commerce,  but  in  the  wider  sense 
corresponding  to  the  Latin  res  in  commercio,  as  meaning  all 
articles  which  can  be  owned  by  individuals  and  which  they  are 
not  prohibited  from  transferring  to  others.  The  general  rule  is 
that  all  things  are  in  commerce  unless  it  is  otherwise  provided: 
the  list  of  things  not  in  commoroc  is  a  list  of  exceptions.  (See 
Planiol,  2,  n.  1011;  B.-L.  et  Barde,  1,  n.  248;   Halton,  2.  14.) 

These  things  excepted  from  eommerce  include:  — 

(1.)  Property  held  by  the  state  (Or  by  any  public  authority 
for  public  u«es.  For  so  long  as  things  are  appropriated  to  the 
general  use  of  the  community  it  is  clear  that  no  private  individual 
can  acquire  rights  over  them; 

(2.)  Things  which  it  is  forbidd<>n  by  the  criminal  law  to  .sell, 
as  for  instance,  hasheesli; 

(3.)  Political  rights  and  ofiicial  positions; 

(4.)  Rights  of  status; 

(5.)   Freedom  of  w(jik  and  trading. 

The  first  of  these  heads  cannot  be  explained  here.  The  others 
will  be  referred  to  later  in  dealing  with  unlawful  contracts.  But 
it  is  convenient  to  notice  here  the  rule  of  the  law  of  sale  that  tho 
object  of  the  seller's  obligation  cannot  bo  a  determinate  thing 
belonging  to  another. 
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Sale  of  a  determinate  thing  belonging  to  another. 

In  the-  Egyptian  law  the  sale  of  a  determinate  tiling  which 
docs  not  belong  to  the  vendor  is  declared  to  be  void.  (C.  C.  E. 
264/333.)  Bnt  the  article  in  the  codes  is  rather  misleading. 
There  is  no  sale  in  this  case  in  the  strict  sense  of  the  term,  but 
there  may  be,  as  will  be  explained  presently,  a  valid  contract. 
Moreover,  if  tlie  real  owner  of  the  thing  sold  likes  to  do  so  he  can  ^  - 
validate  the  sale.V  His  ratification  makes  the  contract  a  g'ood  sale. 
{lb.)  In  other  words  the  nullity  is  not  absolute  as  in  the  previous 
ease,  it  is  relative .J^' The  purchaser  cannot  say  the  sale  is  void, 
if  the  real  owner  desires  it  to  stand.  The  French  Code  does 
not  explain  Avhether  the  nullity  in  this  case  is  absolute  or  relative, 
and  in  the  French  law  there  has  been  considerable  controversy  ,", 
upon  the  point.  But  the  better  opinion  appears  to  be  that  which 
the  Egyptian  Code  has  adopted,  namely,  that  the  nullit}^  is 
relative..  (Planiol,  2,  n.  1422;  D.  N.  C.  C.  art.  1599,  nos.  88 
seq.)  /The  application  of  the  rule  which  makes  void  the  sale  of 
a  specific  thing  belonging  bo  another  is  less  wide  than  it  appears  - 
to  be.  In  the  Eonian  laAv  and  in  the  old  French  law  the  seller 
of  an  article  did  not  undertake  by  the  contract  of  sale  to  make  the 
purchaser  there  and  then  the  owner  of  it. 

The  seller  only  undertook  to  procure  the  delivery  of  the  thing 
and  to  secure  the  buyer  in  the  peaceful  possession  of  it.  Accord- 
ingly, there  was  no  reasion  why  a  seller  might  not  undertake  to 
procure  the  delivery  of  a  thing  which  did  not  belong  to  him  but 
belonged  to  another.  (Dig.  18.  1.  28;  Girard,  Mcamiel,  oth  ed. 
p.  540;  Pothier,  Vente,  n.  7.)  It  is  true  he  might  not  be  able'  to  ^'^^'- 
fulfil  his  contract  if  the  real  owner  was  not  willing  to  sell,  and, 
in  this  case,  the  seller  miglit  be  liable  in  damages  for  having" 
undertaken  to  do  something  which  he  was  unable  to  carry  out, 
But  he  Avas  merely  in  the  same  position  as  any  other  party  who 

I'  was  in  breach  of  an  obligation  to  do.  But  in  the  modern  law, 
by  which  the  contract  of  sale  is  a  conveyance  as  well  as  a  con- 
tract, and  the  buyer  becomes  the  owner  of  the  thing  at  the  moment 
of  the  sale,  the  essence  of  the  sale  is  defeated,  or  in  other  words 
there  is  no  sale  at  all,  if  this  transfer  of  property  cannot  take 
place.  If  the  seller  is  not  the  owner  he  cannot  make  the  buyer 
the  owner. 

fjl)  But  this  nullity  only  takes  place  when  the  purchaser  believes 
that  by  the  sale  he  is  to  become  at  once  the  owner  of  the  thing. 

^j    If  he  knows  that  the  seller  is  not  the  owner  and  that  he   is 
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merely  uudertakiiig  to  procure  the  thing  for  the  buyer,  or  to  pay 
damages  if  he  cannot  do  so,  this  is  a  perfectly  valid  contract. 
It  is  not  a  contract  of  sale  in  the  strict  sense  but  the  law  doas 
not  in  any  way  proliibit  Jrfe*545In  the  second  place,  it  must  be 
noted  that  it  is  only  the  sale  of  a  determinate  thing  belonging 
to  another  which  is  declared  to  be  null;  the  prohibition  does  not 
affect  the  sale  of  generic  or  fungible  things.  (Guillouard,  Ve?rte,. 
3rd  ed.  1,  n.  188;  Thaller.  T^raite  Elemcntaire  de  Droit  Commer- 
(ii€.l,  n.  1008.)  The  seller  may  sell,  for  example,  a  quantity 
of  coal  or  cotton  though  he  has  no  coal  or  cotton  in  stock. 

In  such  sales  the  intention  of  the  parties  always  is  that  the 
seller  undertakes  to  produce  and  deliver  the  quantity  and  quality 
sold . 

And  according  to  the  custom  of  business,  stocks  and  shares, 
are  regarded  as  fungibles.  The  stockbroker  constantly  sells  shares 
which  he  does  not  own  in  the  expectation  that  he  can  procure 
them  before  the  settling  da}'.      (Grandmoulin,  Contrats,  n.  42.) 

The  full  explanation  of  what  is  meant  by  an  object  of  commerce 
belongs  to  the  law  of  sale. 

(c)  Determinate  as  to  kind  and  quality. 

In  addition  to  being  an  object  of  commerce  the  object  of  an 
obligation  nmst  be  determinate  at  least  as  to  its  kind.  (C.  C.  E. 
260/327.) 

If  the  object  is  a  si^ecific  thing — a  corps  certain — it  is  deter- 
minate not  only  as  to  its  kind  but  as  to  its  individuality;  as  if 
I  sell  you  my  black  horse  '"  Solon."  In  tlie  sale  of  such  a  specific 
thing  the  property  passes  as  soon  as  the  contract  is  Completed 
even  before  delivery.  Nothing  is  required  to  determine  the 
object:  it  is  determined  ah  initio.  (C.  C.  E.  266/336;  C.  C.  F. 
1583;  C.  C.  Q.  1472./ X^' But  the  object  may  be  an  article  of 
which  merely  the  kind  is  determined  but  something  has  to  be^ 
done  to  determine  the  individual  belonging  to  the  kind.  And 
all  the -French  law  and  the  law  of  Quebec  this  may  be  so  not 
only  when  the  sale  is  a  sale  of  fungibles,  but  also  when  it  is  a 
sale  of  an  individual  article  belonging  to  a  particular  kind.  For 
instance,  I  may  sell  you  a  horse  or  a  cow  without  further  deter- 
mination. In  such  a  case  the  property'  does  not  pass  until  I  have 
decided  what  particular  horse  or  wliat  particular  cow  I  am  going 
to  deliver  and  have  notified  you  to  that  effect.  There  is  a  valid 
•  contract  of  sale  by  the  agreement  of  parties  but  the  property 
cannot  pass  until  there  has  been  a  specific  determination  of  the 
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object  in  this  wa}'.  If  I  sell  a  horse  or  a  cow  Avithout  further 
determination,  I  may  not  choose  to  deliver  a  horse  or  a  cow  of 
great  value,  but  it  will  be  at  any  rate  a  horse  or  a  cow.-^  More- 
over, m.j  freedom  of  choice  is  not  so  unrestricted  in  the  French 
law  as  might  at  first  appear.  It  is  restricted  in  the  first  place 
by  the  article  which  declares  that  if  the  debt  be  of  a  thing  deter- 
minate only  as  to  its  kind  the  debtor  in  order  to  liberate  himself 
will  not  be  bound  to  give  a  thing  of  the  best  quality,  but  hc^ 
cannot  give  a  thing  of  the  worst.  According  to  this  rule*, 
I  must  give  a  thing  of  merchantable  quality — line  chose  loyale 
et  marchande.  (C.  C.  F.  1246;  C.  C.  Q.  1151;  Pothier,  Oblig. 
n.  131;  D.  Bep.  Oblig.  n.  1761.}-' Moreover  in  many  cases,  the 
thing  may  be  more  determinate  than  it  might  seem  to  be  upon 
the  bare  terms  of  the  agreement.  This  is  so  Avhen  the  seller 
sells  an  article  which  he  knows  is  destined  for  a  particular  pur- 
pose. If,  for  instance,  an  army  contractor  buys  cavalry  horses 
or  an  omnibus  company  buys  horses  for  its  business  and  the  seller 
is  informed  of  the  purpose  for  which  the  horses  are  required  or 
is  already  aware  of  it  he  will  be  held  to  have  bound  himself  to 
deliver  horses  suitable  for  this  purpose.  (B.-L.  et  Barde. 
Oblig.  1,  n.  283.)  But  in  any  event  the  kind  of  thing  must  be 
specified.  The  sale  of  an  animal  without  further  determination 
would  be  null,  for  the  seller  might  deliver  something  of  no  value 
at  aU,  such  as  a  flea  or  a'  micnobe.  (B.-L.  et  Barde,  1,  n.  282.) 
Obligations  as  to  things  determinate  only  as  to  their  kind,  such 
as  the  sale  of  a  horse  without  specification  of  the  particular  horse, 
do  not  occur  very  frequently,  and  the  Egyptian  Code  perhaps 
does  well  to  refuse  effect  to  contracts  of  this  kind.  It  declares 
that  it  is  only  in  the  case  of  fungibles  that  there  can  be  a  valid 
sale  when  the  thing  is  determined  only  by  its  kind.  We  may 
seU  so  many  kantars  of  cotton,  or  so  many  yards  of  silk,  without 
identifying  at  the  time  the  particular  kantars  or  the  particidar 
yards,  but  we  dannot  sell  a  horse  Avithout  identifying  it .  (C .  C.  E. 
261/328.)  Further,  in  the  case  of  the  sale  of  fungibles 
identified  only  by  kind  the  contract  must  supply  the  means  for 
determining  the  quality.      (C.  C.  E.  95/149.) 

.       J^'i^  Determination  of  object  in  sales  of  fungibles. 

^^  It  is  in  regard  to  the  sale  of  fungibles  that  the  question  as  to 
determination  generally  arises.  The  greater  part  of  commercial 
transactions  are  concerned  with  sales  of  fungibles,  so  much  cotton, 
or  coal,  or  wine,  and  so  on. 
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Horo  too  the  object  mu>t  not  be  ilerisoiy.  Just  as  the  sale 
of  an  '■  animal"  Avitlvout  further  specification  is  ineffectual 
becauso  the  seller  might  deliver  an  animal  of  no  value,  so  a  sale 
of  "wheat"  or  of  '"wino"  is  null,  for  the  seller  might  deliver  a! 
grain  of  wheat  or  a  drop  of  wine. 

Th<'  rule  tliat  the  object  must  be  determined  at  least  in  kind 
is  further  limited  bv  the  rule  that  the  creditor  must  have  an 
interest  in  enforcing  the  contract;/?  But,  subject  to  these  con- 
siderations, the  sale  may  be  a  sale  of  a  certain  quantity  of  fun- 
gibles which  have  to  be  separated  and  siDecifically  appropriated 
to  the  buyer  by  being-  counted  or  measured  or  weighed.  (C.  C.  E. 
•261  3-28:'  V.  C.  F.  158-5:   C.  C.  Q.  1474.) 

_,  It  is  of  course  perfectly  possible  to  sell  fungibles  which  are 
already'  specifically  determined,  as  when  a  man  sells  for  a  certain 
price  the  whole  stock  of  a  business,  or  all  the  wheat  in  his  barn. 
This  is  called  a  sale  in  the  lump  or  en  bloc,  and  it  is  in  fact  a 
sale  of  a  specific  thing.  A  There  is  nothing  to  prevent  the  buyer 
becoming  the  owner  there  and  then  if  the  thing  is  in  existence, 
just  as  if  he  had  bought  an  individual  thing  such  as  a  horse. 
(C.  C.  E.  240.306:  C.  C.  F.  1585:  C.  C.  Q.  1474;  B.-L.  et 
Saignat,  Venfe,  n.  146;  Aix,  11  juin  1908,  D.  1910.  2.  305, 
dmertation  by  M.  Valery.  Of.  C.  A.  Alex.  9  f6vr.  1905, 
B.  L.  J.  XVII,  119;  C.  A.  Alex.  31  mai  1877;  R.  O.  II.  382; 
Halton,  2.  p.  71.)  And,  according  to  the  Egyptian  jurispru- 
dence, the  sale  of  all  the  future  crop  to  be  produced  on  a  definite 
area  of  land  is  the  sale  of  a  specific  thing.  (C.  A.  Alex.  18  fevr. 
1914,  B.  L.  J.  XXVI,  230.     Suprii;  p.  70.) 

But  it  is  when  the  sale  is  a  sale  of  a  quantity  of  fungibles 
which  have  to  be  identified  by  separation  from  a  larger  mass,  as 
when  a  man  sells  a  hundred  kantars  of  cotton  to  be  separated 
from  a  thousand  kantars  which  he  owns,  or,  as  is  more  usually, 
the  case,  sells  a  hundred  kantars  of  cotton  which  he  has  yet  to 
procure,  that  the  question  of  determination  is  so  important.  We 
must  not  confuse  two  different  things.  If  I  buy  a  hundred  yards 
of  a  particular  kind  of  cloth  the  object  is  determinate.  The  seller  s 
obligation  is  not  void  for  want  of  an  object. 

But  it  by  no  ineans  follows  that  the  jjroperty  in  a  liundred 
yards  of  cloth  passes  to  me.  The  full  explanation  of  this  matter 
b<  longs  to  the  law  of  sale. 

It  is  sufficient  to  say  here  that  under  theJFrench  law  the  pro- 
perty does  not  pass  to  the  buyer  until  the  things  sold  have  been 
weighed  or  counted  or  measured,  and  the  risk  docs  not  pass  tQ 
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him  until  the  same  time.  In  Quebec  the  French  rule  is  followed 
that  identification  without  deliver}-  is  sufficient  to  pass  the  pro- 
perty. (See  VUleneuve  v.  Kent,  1892,  R.  J.  Q.  1  Q.  B.  186; 
Church  V.  Beamier,  1892,  li.  J.  Q.  1  Q.  B.  257.; 

Under  the  Egyptian  Code  the  property  does  not  puss  to  tlie 
buyer  until  the  things  sold  have  not  only  been  separated  from 
the  bulk  by  weighing,  counting,  or  measuring,  as  the  case  may 
be,  but  have  actually  been  delivered  to  him.  (C.  C.  E.  268/338.) 
Until  then  the  things  sold  are  tlic  property  of  the  seller  and  if 
they  perish  before  delivery  he  must  procure  other  kantars,  other 
gallons,  other  yards,  or  whatever  the  unit  may  be — genus  mmquam 
per  it. 

A  There  is  one  case  in  which  the  rule  may  press  hardly  on  the 
buyer.  This  is  when  the  seller  becomes  insolvent  after  the  sale 
but  before  deliver}^.  In  that  case  the  things  sold  belong  to  his 
creditors  and  the  buyer  has  only  a  personal  claim  for  their  value. 
r;,In  the  sale  of  fungibles  it  is  not  essential  that  the  quantity 
^hould  be  expressly  mentioned  if  it  is  capable  of  being  ascer- 
tained. It  is  enough  that  the  contract  contains  such  indications 
as  will  enable  the  court  to  decide  what  quantity  was  intended 
by  the  parties.  For  example,  I  may  contract  to  pay  at  a 
certain  rate  for  as  much  coal  as  my  furnace  may  require  for  a 
winter,  or  as  much  wine  as  I  shall  require  for  a  dinner,  and  in 
either  case  the  amount  required  can  be  ascertained  afterwards. 
(B.-L.  et  Barde,  1,  n.  284;  Planiol,  2,  n.  1005. 

The  nature  of  the  contract,. the  usage  of  trade,  the  position  of 
the  parties,  and  the  circumstances  generally  may  make  it  possible 
to  enable  the  court  to  determine  the  quantity  intended. 

kv^"^  /     Question  of  determination  in  contracts  other  than  sale. 

It  is  in  regard  to  the  sale  of  fungibles  that  the  question  of 
detei'mination  generally  arises.  But  occasionally  in  other  classes 
of  contracts  there  may  be  a  question  whether  the  object  is  suffi- 
ciently determined.  In  a  French  case  the  father  -of  an  illegitimate 
child  promised  the  motjier  to  pay  her  an  annual  sum  for  the 
maintenance  and  education  of  the  child  and  a  capital  sum  at  a 
certain  date.  The  court  held  that  although  neither  the  annual 
sum  nor  the  capital  sum  was  stated  they  had  power  to  determine 
the  amount  in  each  case  looking  to  the  circumstances  and  position 
of  the  parties.  (Orleans,  2  mars  1881,  D.  82.  2.  244.  As  to 
the  natural  obligation  by  the  French  law  see  Paris,  30  juin  1893, 
D.  94.  2.  526;  mpra,  p.  32.) 
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The  cause  here  is  not  unlawful  because  it  is  to  make  reparation 
for  a  wrong  done,  so  far  as  it  can  be  considered  as  conferring  a 
benefit  upon  tlie  mother  of  the  child,  and  as  regards  the  child 
itself  there  is  not  onl}^  a  lawful  cause  for  the  father's  obligation, 
^but  there  is  more,  there  is  a  natural  obligation  to  provide  for  the 
child.  (Grenoble,  23  janv.  1864,  D.  64.  5.  2-54;  B.-L.  et  Barde, 
I,  n.  310,  note  1.    See  supri,  p.  32.) 

The  real  difficulty  of  the  case  lies  in  the  q^uestiqn  if  Uie. object 
isTuliciently  Hel;emiinate.  The  amount  of  the  annual  alimony 
is  not  stated,  and  all  that  is  said  about  the  capital  is:  je  paierap 
a  V enfant  un  capital  a  la  mart  de  mes  parents.  It  is  possible  that 
the  court  had  enough  indications  of  the  position  of  the  parties  and 
of  the  sum  required  bo  bring  up  the  child  to  enable  them  to  say 
that  the  contract  itself  contained  the  materials  for  the  determin^ 
tion  of  the  object  so  far  as  the  annual  payments  were  concerned. 
But,  seeing  tliat  there  was  nothing  said  as  to  the  purpose  to  which 
the  capital  was  to  be  destined,  such  as  that  it  was  to  be  for  a 
dot,  or  for  some  other  special  purpose,  it  seems  difficult  to  see 
upon  what  ground  the  court  was  <>ntitled  to  fix,  as  it  did,  this 
capital  sum  at  5,000  franos, 

(d)  Possibility  of  transfer. 

It  must  be  possible  to  transfer  tlie  thing  from  one  of  the  parties 
to  the  other. 

There  can  be  no  valid  obligation  by  A  to  transfer  a  thing 
to  B  if  thi<  is  an  imi)ossible  thing  to  do.  If.  for  example,  A  sells 
to  B  a  thing  which  unknown  to  both  of  them  belonged  to  B 
already,  the  sale  is  void  for  want  of  an  object.  (Beudant,  Vente, 
n.  101.) 

2.  Obligation  to  do. 

In  this  kind  of  obligation  the  act  which  the  debtor  promises, 
and  under  the  term  "act"  is  included  an  abstention,  must  possess 
the  following  qualities: — • 

(a)  The  object  must  be  possible. 

In  saving,  as  the  codes  do,  that  tlie  object  jnust  be  possible  it 
is  meant  that  there  can  bo  no  lawful  obligation  to  perform  a  thing 
which  it  is  absolutely  impossible  for  anyone  to  perform — a  Vim- 
po-mhlr  md  n'est  tenu.  'Pothier,  Ohilfj.  n.  136;  C.  C.  E. 
Oo/HQ;  C.  C.  Q.  1062.  An  obligation  to  jump  over  the  moon 
or  to  swim  across  the  Atlantic  would  be  a  imllity. 
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But  what  is  impossible  to-day  maj^  be  possible  to-morrow.  Not 
xnany  years  ago  a  promise  to  liy  over  the  English  Chamiel  would 
have  been  a  promise  to  do  a  thing  absolutely  impiossible.  Now 
such  a  flight  is  an  everyday  matter. 

And  relative  impossibility  is  not  enough.  If  a  man  binds 
himself  to  do  something  which  is  a  possible  thing  to  do,  although 
he  is  not  able  to  do  it,  there  is  no  reason  why  he  should  not  pa^y 
damages  for  entering  into  so  foolish  a  contract.  If  a  man  who 
does  not  know  a  note  of  music  undertakes  to  write  an  opera 
within  a  week,  or  to  pay  a  penalty,  there  is  no  reason  why  he 
should  not  be  held  to  his  contract.  The  nature  of  the  contract 
under  these  circumstances  may  lead  the  court  to  hold  that  it  was 
meant  as  a  joke,  in  which  case  it  wiU  not  be  enforced.  Buit  if  it 
appears  to  have  been  serioush^  meant  the  contract  will  be  binding. 
(Larombiere,  Ohlig.  art.  1128,  n.  5.)  When  the  other  party 
knew  01'  ought  to  have  known  of  the  impossibility  this  will  gene- 
rally be  enough  to  exclude  the  idea  of  a  serious  contract.  (B.-L. 
et  Barde,  1,  n.  289;  Fcmd.  Frang.  Ohlig.  n.  7655.  Cf.  German 
Code,  art.  307.) 

(b)  The  object  must  be  lawful. 

A  i^roniise  to  Jo  anything  which  is  forbidden  by  law  cannot 
be  enforced  and  we  may  say  that  both  the  cause  and  the  object 
are  here  unlawful.  Or  another  way  of  reaching  the  same  result 
is  to  say  that  an  unlawful  act  cannot  be  an  object  of  commerce. 
Nor  is  it  necessary  that  the  act  should  be  expressly  forbidden; 
if  the  promise  is  to  do  something  unlawful  or  immoral  it  will  not 
be  enforded.      (See  infra,  p.  114.) 

(c)  Object  must  be  personal  to  the  debtor. 

By  this  is  meant  that  it  is  only  a  person  who  has  given  his 
consent  to  be  bound  by  a  contract  who  is  bound  by  it.  If  A 
undertakes  that  B  shall  do  something,  then  unless  he  had  B's 
authorit}'  to  act  for  him,  B  is  not  bound.  Nor  is  A  bound  either, 
because  he  did  not  undertake  to  do  anything.  But  there  is  nothing 
to  prevent  A  agreeing  that  if  B  does  not  do  what  A  has  under-^ 
taken  that  he  shall  do,  or  at  any  rate  that  if  B  does  not  take  over 
the  obligation  and  agree  to  be  bound,  he,  A,  will  pay  the  damages. 
This  is  called  the  promise  cle  se  porter  fort.  It  will  be  explained 
later  in  speaking  of  the  effect  of  stipulations  on  third  j^ai'ties. 
{Infm,  2,  p.  48.) 
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(d)  The  creditor  must  have  an  interest  in  enforcing  the 

contract. 

This  la!?t  requisite  will  not  bi-  cuusiderecl  here  at  length  as  it 
belongs  rather  to  the  law  of  procedure.  It  is  a  fundamental 
rule  of  procedure  that  the  plaiutift'  must  have  an  interest  in  the 
result  of  the  suit.  Prtx  cClntereL  pas  d'acilo)!.  (Garsonnet  et 
Cezar-Bru.  Pn'cis  de  Procedure  Civile,  7th  ed.  }).  73.  The  older 
view  was  that  the  creditor  who  sued  for  fulfilment  of  the  contract, 
or  for  damages  for  its  breach,  must  show  that  he  had  a  pecuniary 
interest,  though  when  the  action  was  for  damages  based  on  a 
Avrong  it  was  sufficient  to  show  moral  damage,  such  as  injury  tO' 
reputation  or  feelings.  The  tendency  of  recent  cases  in  Prance 
is  not  to  make  this  distinction,  but  to  take  account  of  moral  damage 
in  cases  based  on  contract  as  well  as  in  those  based  on  delict 
or  ciuasi-delict.  (See  Planiol,  2,  n.  1,000,  and  n.  252;  B.-L.  et 
Bai-de,  1,  u.  293;  Dorville,  De  Vlnteret  moral  dans  les  obliga- 
tions, these,  Paris,  1901;  Demogue,  R.,  y  of  ions  fondamentales 
d>A  droit  civil,  p.  186:  Ihering,  Oeuvres  Choisies,  2,  p.  145,  for 
a  full  examination  of  the  subject  in  the  Roman  law  and  the 
German  law.     Infra,  2,  p.  252.) 
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\  CHAPTER    IV. 

DEFINITION  OF  CONTRACTS  AND  KINDS  OF  CONTRACTS. 

In    its   arrangement    of    this    subject    the    Egyptian    Code    has 
departed  very  much  from  the  French  model. 

The  Prench  Code  begins  with  contracts  and  t'xplains  tlieir  forV* 
mation,  the  requisites  for  a  valid  contract,  and  so  on,  and  then 
discusses  further  on  the  different  kinds  of  obligations  such  as 
conditional,  joint  and  several  and  the  like. 

The  Egyptian  Code  attempts  a  more  scientihc  plan. 

It  states  in  its  first  chapter  the  rules  which  apply  to  obliga- 
tions in  general,  and  in  its  second  chapter  the  rules  which  apply 
to  contracts  or  obligations  created  by  agreement.  But,  as  a 
matter  of  fact,  although  the  statement  of  the  law  as  to  alternative 
obligations,  obligations  with  a  term,  etc.,  is  given  in  chapter  I, 
these  forms  of  obligations  arise  from  contract  and  it  would  have 
been  better  to  have  put  them  in  the  chapter  which  deals  with 
contract.  It  is  inadvisable  to  explain  the  legal  effects  of  a  con- 
tract under  which  there  is  an  option,  or  in  which  the  debtor  is 
bound  only  subject  to  a  condition,  and  so  forth,  until  we  have 
first  explained  what  a  contract  is  and  how  it  is  created,  and  w© 
shall  begin,  therefore,  by  explaining  contracts. 

Definition  of  contract. 

The  French  Code  contains  at  the  beginning  of  its  treatment 
of  contracts  a  chapter  headed  "  Preliminary  Dispositions,"  con- 
taining a  definition  of  contract  and  also  definitions  of  certain 
special  kinds  of  contracts,  viz.,  bilateral,  commutative  and  onerous, 
as  contrasted  with  unilateral,  aleatory  and  gratuitous.  (C.  C.  F. 
1101-1107.)  Neither  the  Code  of  Quebec  nor  the  Egyptian  Code 
contains  these  preliminary  dispositions,  not  because  there  is  any 
difference  in  the  law,  but  because  in  the  view  of  the  legislator 
theoretical  definitions  are  out  of  place  in  a  code ;  a  code  is  intended 
to  lay  down  only  the  rules  of  positive  law. 

The  definition  of  contract  given  in  the  French  Code  is:  A7i 
agreement  by  lohich  one  or  more  per&ons  hind  themselves  in  fawniT 
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of  one  or  more  persons  to  give  or  to  do  or  i/ot  to  do  something. 
(C.  C.  F.  1101.) 

Convention  and  contract. 

• 

This  definition  is  taken  from  Pothier,  and  it  is  meant  to  in- 
dicate that  an  agi'eement  or  convention  is  not  necessarily  a  contract. 
{Ohlig.  n.  3.)  A  contract  is  a  special  kind  of  agreement  the 
effect  of  which  is  to  create  an  obligation  between  the  debtor  and 
the  creditor.  There  is  always  something  left  over  whicli  the 
debtor  has  to  perform. 

An  agi'eement  of  which  the  object  is  not  to  create  a  contrax)t 
but  to  extinguish  or  modify  a  contract  which  already  exists 
between  the  parties  Pothier  does  not  call  a  contract  but  a  con- 
vention. It  is  only  the  creative  agreement  w'hich  is  a  contract. 
The  distinction  is  a  sound  one,  though  perhaps  not  very 
important.  Some  modern  writers  and  some  of  the  codes  reject 
it  and  consider  the  release  of  a  debt  as  itself  a  contract.  (See 
Hue,  7,  n.  3;  German  Code,  art.  397;  Saleilles,  Theorie  generate 
de  r Obligation,  3rd  cd.  p.  123.  Cf.  Planiol,  2,  n.  943;  B.-L.  et 
Barde,  I.  n.  7.) 

The  point  which  Pothier  was  anxious  to  empliasise  is  that  in 
a  contract  the  debtor  must  intend  to  give  the  creditor  a  legal 
claim  against  him;  tlic  intention  of  the  parties  is  to  create  a 
lien^d.c  droit. 

Contract  must  affect  legal  rights. 

There  may  be  an  agreement  which  has  all  the  outward  marks 
of  a  contract  but  it  will  not  be  enforced  by  the  courts  because  the 
parties  who  made  it  did  not  intend  thereby  to  affect  tjieir  legal 
relations.  An  invitation  to  dinner  may  be  made  and  accepted 
in  the  most  formal  way,  but  if  the  guest  does  not  appear  at  the 
time  appointed,  he  will  not  be  liable  in  damages,  however  glaringly 
disingenuous  his  excuse.  He  intended  to  contract  a  social 
engagement  and  not  a  legal  engagement. 

Or,  tfj  give  Pothier's  illustration,  a  father  says  to  his  son  who 
is  a  student:  "  If  you  woi'k  hard  during  the  session  I  will  give 
you  money  to  travel  with  during  the  vacation." 

The  father  may  be  quite  sino:;re  in  his  promise,  but  ho  does 
not  intend  to  g-ivc  his  son  a  legal  claim  against  him  and  no  such 
claim  is  created.      {Ohlig.  n.  3.) 

In  a  Belgian  case  an  official  was  asked  by  his  superior  officer 
to  do  some  extra  work.      The  superior  told  him  ho  would  see  he 
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got  special  remuneration  for  it.  The  official  failing  to  get.  this 
remuneration  brought  an  action  against  both  his  superior  and 
the  government,  and  it  was  held  he  had  no  legal  claim  against 
either. 

The  government  had  made  no  contract  with  him  at  all,  and  the 
superior  officer  had  not  intended  to  bind  himself  but  had  meant 
only  that  he  would  recommend  payment  for  the  work.  (Cass. 
Beige,  2  dec.  1875,  Pasiorisie  B3lge,  76.  I.  137.) 

Savigny  has  the  merit  of  having  produced  the  clearest  analysis 
of  contract. 

His  definition  is:  "  the  agreement  of  several  persons  in  a  declara- 
tion of  their  joint  intention  for  the  purpose  of  creating  an  obliga- 
tion between  them."     {Obiigatimwecht,  2,  p.  8.) 

The  following  is  suggested  as  simpler. 

"  A  contract  is  an  agreement  by  which  one  person  gives  to 
another  a  legal  claim  against  him  which  this  other  accepts." 
There  must  be  consent;  there  must  be  at  least  two  persons;  there 
must  be  an  outstanding  claim  contemplated.  The  claim  must 
be  one  which  the  law  will  enforce. 

Contracts  of  good  faith. 

In  French  law  all  contracts  are  coatracts  honcB  fidei. 

The  Roman  law  made  a  distinction  between  contracts  stricti 
juris  and  contracts  bonce  fidei,  the  courts  having  less  freedom  of 
interpretation  and  less  power  to  admit  equitabla  defences  in  the 
former  class  than  in  the  latter.  (See  Girard,  Manuel,  5th  ed. 
p.  438:  Maynz,  Cours  de  Droit  Romain,  2,  p.  132.)  But  no  such 
distinction  is  made  in  the  French  law.  (Pothier,  Obh'g.  n.  9. 
Infra,  p.  359.)  » 

Bilateral  and  unilateral  contracts. 

t 

Th<;  French  Code  says:  a  contract  is  synallagmatic  or  bilateral 
when  the  contr-acting  parties  bind  themselves  reciprocally  the  one 
to  the  other.  It  is  unilateral  when  one  or  more  persons  are  bound 
in  fawar  of  one  or  more  other  persons  without  there  being  any 
engagement  on  the  part  of  the  latter.  (C.  C.  F.  1102-1103.) 
There  is  no  merit  in  the  word  "  synallagmatic"  because  the  Greek 
word  "synaUagma"  means  simply  a  contract.  It  is  better  to 
use  the  term  "bilateral"  to  indicate  the  two-sided  character  of 
these  particular  contracts.      In  the  language  of  the  Cojir  de  Cassa- 
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tmi  tho  essential  character  of  such  contracts  is  to  engeuder  at 
the  same  time  two  principal  and  correlative  obligations  of  which 
the  one  is  the  cause  of  the  other.  (Cass.  23  avr.  1877,  D.  77. 
1.  366.) 

In  a  bilateral  contract  each  party  is  at  the  same  time  debtor 
and  creditor.  He  owes  certain  prestations  and  in  return  he  can 
claim  certain  prestations  from  the  other  party.  The  obligations 
contracted  by  the  one  are,  so  to  speak,  conditional  on  those  con- 
tracted b}'  the  other.  Such  contracts  are  sale,  exchange,  lease, 
partnership,  and  many  others.  Li  most  agreements  of  an 
anomalous  character  there  are  in  this  way  obligations  on  the  one 
side  which  are  to  be  balanced  against  obligations  on  the  other. 
If,  for  instance,  we  look  at  the  title  of  sale  in  the  French  Code 
or  in  the  Code  of  Quebec  we  find  a  chapter  headed  "  Of  the  obliga- 
tions of  the  seller,'"  and  the  following  chapter  headed  '"  Of  the 
obligations  of  the  buyer."  (C.  C.  F.  1602,  1650;  C.  C.  Q. 
1491,  1532.) 

In  like  manner  the  obligations  and  rights  of  the  lessor  are 
balanced  against  the  obligations  and  rights  of  the  lessee. 
(C.  C.  F.  1719,  1728;  C.  C.  Q.  1612,  1626.)  The  arrangement 
of  the  Egyptian  Code  does  not  show  this  so  clearly.  (C.  C.  E. 
266,  362/336.  445.) 

In  sale  the  seller  is  bound  to  deliver  tlie  thing  sold  and  to  give 
certain  warranties.  The  buyer  is  bound  to  pay  the  price.  We 
cannot  say  that  either  party  is  more  a  debtor  or  more  a  creditor 
than  the  other.  The  seller  is  a  debtor  as  regards  the  obligations 
to  deliver  and  to  warrant,  but  he  is  a  creditor  as  regards  his  right 
to  claim  the  price.  Conversely,  the  buyer  is  a  debtor  as  regards 
his  liability  for  the  price,  and  a  creditor  as  regards  his  claim  for 
delivery  of  the  thing  and  for  warranty.  Similarly  with  the 
lessor  and  the  lessee.  With  contracts  of  this  class  we  must  con- 
trast the  unilateral  contracts.  In  them  one  party  is  a  debtor 
purely  and  simply,  and  the  other  party  is  a  creditor  purely  and 
eimply. 

There  are  no  reciprocal  rights  and  duties;  the  rights  are  all 
on  one  side  and  the  duties  are  all  on  the  other  side.  The  best 
example  is  the  contract  of  donation.  The  donor  binds  himself 
to  give,  and  the  donor  is  a  debtor,  the  donee  is  a  creditor.  But 
the  donor  has  no  action,  he  does  not  need  one;  the  donee  owes 
him  nothing  and  has  oome  under  no  obligation  to  him.  The 
obligations  ai-e  all  ex  wio  latere,  on  the  side  that  is  of  the  donor. 
So,  if  one  party  gives  the  other  an  option  te  buy  his  property 
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which  tho  other  accepts,  the  party  to  whom  the  option  is  given 
does  not  bind  himself  to  anything.  The  same  may  be  the  case 
in  a  contract  of  sale  on  approval — nenie  a  Vessai — but  this  is  a 
question  of  interpretation.  In  most  cases  the  buyer  is  bound 
at  least  to  make  a  trial  of  the  thing.  (B.-L.  et  Saig-nat,  Vente, 
3rd  ed.  n.  169.) 

It  must  not  be  forg-otten  that  the  unilateral  contracts  are  con- 
tracts which  require  consent  for  their  formation  just  as  much 
as  other  contracts.  The  creditor  in  them  does  not  bind  himself 
to  do  or  to  pay  anything,  but  it  is  his  acceptance  which  makes 
the  legal  tie.  (See  C.  C.  E.  48/70;  C.  C.  F.  894;  C.  C.  Q.755; 
B.-L.  et  Colin,  Donations,  1,  n.  13.) 

As  examples  of  unilateral  contracts  two  Quebec  cases  may  be 
given.  A  printer  contracted  with  the  government  of  Quebec  to 
print  certain  public  documents  at  stipulated  rates.  After  a  change 
of  ministry,  the  new  minister  refused  to  send  the  printer  any 
more  work.  The  printer  sued  for  damages  for  breach  of  con- 
tract. (The  form  of  action,  viz.  '"petition  of  rig-ht,"  does  not 
concern  us.)  It  was  held  that  according  to  the  terms  of  the  con- 
tract the  printer  came  under  obligations.  But  the  government 
had  not  bound  itself  to  give  the  printer  all  or  any  of  the  printing 
work  referred  to.  There  was  nothing  in  the  contract  to  prevent 
them  giving  the  whole  of  the  work  to  any  other  printer.  Under 
this  agreement  the  government  had  no  duties  actual  or  contin- 
gent; it  could  remain  completely  inactive  and  the  other  party 
had  no  redress.  {Beghna  v.  Demers,  1900,  A.  C.  103,  69  L.  J. 
P.  C.  5,  in  the  House  of  Lords,  Demiers  v.  la  Reine,  1898, 
R.  J.  Q.  7  Q.  B.  433.) 

In  the  second  case  a  man  ordered  law  books  from  a  traveller 
for  a  law  publisher. 

The  following  day  he  telegraphed  to  the  publisher  revoking 
his  order.  It  appeared  that  the'  traveller  had  no  authority  to 
make  an  absolute  sale. 

He  could  take  orders,  but  his  principal  had  power  to  decide 
whether  he  would  accept  them  or  not.  Notwithstanding  this 
limitation  of  the  power  of  the  traveller,  the  Court  held  that  he  had 
power  to  accept  the  offer  of  the  buyer.  There  was  a  unilateral 
promise  to  buy  accepted  by  the  traveller  but  not  accompanied 
by  a  promise  to  sell. 

Accordingly  it  was  held  that  the  purchaser  could  not  revoke 
his  order.  (Theoret  v.  Morency.  1905,  E.  J.  Q.  27  S.  C.  150. 
Cf.  Dijon,  19  juillet  1911,  D.  i913.  2.  270.) 
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Imperfectly  bilateral   contracts. 

Thorc  is  an  inijDortant  class  of  contracts  which  the  older  writers 
placed  in  a  categor}-  between  the  bilateral  and  the  unilateral 
contracts,  and  designated  as  contracts  which  were  imperfectly 
bilateral  or  imperfectly  sjaiallaginatic.  These  were  the  contracts 
which  were  unilateral  at  the  date  of  their  formation  but  in  which, 
from  some  unforeseen  cause,  a  dutj-  on  the  part  of  the  party 
who  had  no  obligations  to  begin  with  miglit  afterwards  spring 
up.  Primarily,  the  obligations  are  all  on  one  side,  but  circum- 
stances arising  after  the  date  of  the  contract  mav  create  oblio'a- 
tions  on  the  other  side  also.  If  I  lend  you  a  book  it  is  very, 
unlikely  that  you  will  ever  have  or  need  any  action  against  me. 

In  delivering  the  book  I  have  done  all  that  I  was  bound  to  do. 
The  onl}'  obligations  left  over  are  those  of  the  borrower  to  take 
care  of  the  book  and  to  return  it.  But  if  I  had  just  recovered 
from  smallpox  and  had  been  using  the  book  during  mj-  illness, 
and  in  consequence  of  mj^  carelessness  in  lending  you  an  infected 
book  3'ou  contracted  the  disease,  you  would  have  an  action  of 
damages.  Or,  to  take  an  illustration  from  the  Roman  law,  if  a 
man  lends  to  another  vessels  for  holding  wine  or  oil  which  he 
knows  to  be  defective,  and  the  wine  or  oil  is  thereby  spilt  or  lost 
the  lender  is  liable  in  damages.     (Dig.  13.  6.  18.  3.) 

The  French  Code  has  an  article:  Lwsque  la  chose  pretee  a  des 
defauts,  tels  qu'elle  puisse  causer  du  prejudice  a  celui  qui  s^en 
^ert,  le  preteur  est  responsable  s'il  connaissait  les  defauts  et  n'en 
a  pas  averti  Vemprunteur.  (C.  C.  F.  1891.)  In  the  English 
law  there  is  a  liability  when  the  lender  wilfully  or  by  gross 
negligence  omits  to  inform  the  borrower  of  the  danger. 

In  a  recent  case  a  borrower  sued  for  damages  on  the  ground 
that  an  engine  which  had  been  lent  to  him  had  exploded  and 
caused  injury,  and  althougli  the  lender  was  excused  from  liability 
this  was  on  the  ground  that  he  did  not  know  of  its  defective 
condition.  (CoughUn  v.  GilUson,  1899,  1  Q.  B.  145,  68  L.  J. 
Q.  B.  147.; 

Similarly,  in  deposit  or  gratuitous  mandate  there  is  at  first  no 
obligation  created  on  the  part  of  the  depositor  or  the  mandator. 
It  is  only  in  the  event  of  the  depositary  or  the  mandatary  in- 
curring expense  or  suffering  loss  in  consequence  of  the  contract 
that  an  action  arises  in  his  favour  against  the  other  party. 

It  is  true  that  in  these  contracts  such  an  action  will  arise  much 
more  commonly  than  in  the  case  of  a  gratuitous  loan  of  a  sjiccific 
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thing.  ]3ut  there  are  many  contracts  of  deposit  and  mandate 
which  remain  purely  unilateral.  (See  Req.  23  avr.  1877,  D.  77. 
1.  366,  S.  78.  1.  299,  Journal  du  Palais,  1878,  p.  1052.) 

The  question  which  divides  the  French  authors  is  whether  con- 
tracts of  this  kind  which  are  unilateral  in  their  inception  but  in 
which  a  liability  on  the  other  side  may  spring  up  afterwards, 
should  be  classed  as  unilateral: — 

Pothier  classed  them  as  bilateral  though  he  calls  them  moins 
parfaitement  s-ynallagr^iatiques.  {Ohlig.  n.  9.)  But  many 
modern  writers  include  them  among  unilateral  contracts.  They 
urge  that  in  judging  of  the  category  to  which  a  contract  belongs 
we  must  look  at  it  when  it  was  formed.  In  these  contracts  the 
obligations,  if  any,  of  the  lender,  the  depositor,  and  so  on,  do  not 
arise  from  the  contract  itself  but  from  some  accidental  fact 
occurring  afterwards  which  would  have  given  a  right  to  the  other 
party  even  if.  there  had  been  no  contract  at  all.  (Pianiol,  2, 
n,  950;  B.-L.  et  Barde,  1,  n.  11;  Laurent,  15,  n.  435;  Colin 
et  Capitant,  2,  p.  279.  Contra,  Aubry  et  Rau,  5th  ed.  4,  p.  469; 
Casisin,  R,.,  ck  I'Exoeptwn  three  de  V InexeciiUon,  p.  451.  The 
sounder  view  seems  to  be  that  these  contracts  are  unilateral.  It 
is  confirmed  by  the  history.  In  the  Roman  law  there  was  a  time 
when  such  contracts  as  loan  were  absolutely  unilateral  and  even 
supervening  events  did  not  make  them  bilateral. 

The  so-called  "contrary  actions"  in  favour  of  the  borrower, 
the  mandatary,  etc.,  based  upon  some  special  circumstances,  were 
of  later  introduction.  (See  Pernice,  Labeo,  2,  1,  p.  257;  Maynz, 
Cows  de-  Droit  Romcdn,  4th  ed.  2,  p.  142.) 

And  it  may  be  pointed  out  that  under  the  contract  of  dona- 
tion, which  is  unquestionably  unilateral,  there  may  nevertheless 
be  a  supervening  liability  on  the  part  of  the  donor.  In  the  case 
of  the  book  infected  with  smallpox,  a  person  who  wilfully  or  by 
gross  negligence  gave  it  to  another  would  be  liable  in  the  same 
way  as  if  ho  had  lent  it.  (B.-L.  et  Colin,  1,  n.  1346;  Laurent,  12, 
n.  388 ;  German  Code,  521 ;  Swiss  Code,  Ohlig.  248 .  See  for  this 
rule  in  the  English  law,  Gautret  v.  E^erton,  1867,  L.  R.  2C.  P. 
at  p.  375,  36  L.  J.  C.  P.  at  p.  193.) 
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Importance  of  distinction  between  bilateral  and  uniliateral 

contracts. 

'^  Tacit  resolutory  condition. 

Ill  tlu-  French  Cotle  there  are  certain  articles  which  lay  down 
special  rules  as  to  S3'nallagmatic  contracts.  (C.  C  F.  1184, 
1325.)  Those  special  articles  do  not  occur  in  the  Quebec  Code 
or  the  Egyptian  Code.  But  in  regard  to  one  of  them  (C.  C.  F. 
1184)  there  does  not  appear  to  be  any  intention  to  change  the 
law.  (Mignault,  Droit  Civil  Canadien,  5,  p.  450;  Halton,  1, 
p.  328.) 

This  is  the  article  which  says  that  the  resolutory  condition  is 
implied  in  synallagmatic  contracts. 

It  is,  in  fact,  a  general  rule  of  law  that  where  there  are 
reciprocal  obligations  and  one  party  has  performed,  or  is  willing 
t»  perform,  his  part,  whereas  the  other  party  has  failed  to  perform 
his  part,  the  first  party  may  demand  that  the  contract  be  set 
aside.  This  is  in  virtue  of  what  is  called  the  tacit  i^esolutory 
condition;  the  basis  of  the  claim  is  the  reciprocity  of  the  obliga- 
tions. The  one  party  performed  his  part  on  the  implied 
condition  that  the  other  party  would  make  tiio  counter-perform- 
ance. And  if  this  does  not  follow,  he  can  ask  for  tbe  dissolution 
of  the  contract.  But  the  contract  is  not  dissolved  de  plein  droit. 
The  creditor  who  desires  to  have  the  contract  set  aside  on  this 
ground  must  prefer  a  formal  demand  of  ^execution  upon  the  debtor 
and  in  default  of  such  execution  obtain  a  judgment  of  the  court 
that  the  contract  is  dissolved.  The  judgment  will  also  give  him 
damages  if  any. 

The  creditor,  of  course,  is  not  bound  to  ask  for  dissolution  of 
the  contract.  He  can  ask  for  its  performance  instead,  and,  where 
specific  performance  can  be  made,  he  will  jirobably  prefer  this 
remedy.  "^  But  whether  he  asks  for  dissolution  of  the  contract  or 
for  its  execution  he  must  begin  by  showing  that  he  is  not  to  blame; 
that  he  has  done  or  is  ready  to  do  what  he  promised. 

He  cannot  break  a  contract  himself  and  then  complain  of  its 
breach  by  the  other  party.  Such  an  unjust  claim  might  in  the 
Roman  law  be  met  with  what  was  known  as  the  exceptio  nori 
adimpleti  contractus,  which  was  one  form  of  the  exceptio  doli. 
(Dig.  19.  1.  13.  8.     See  infra,  2,  p.  222.)  -'■)>-■.■-■. 

The  German  Code  has  an  express  provision  to  this  effect 
(art.  320).     But  there  is  no  doubt  that  it  is  a  prinoipile  of  the 
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French  law  though  it  is  uot  stated  in  express  terms  in  the  code. 
(Planiol,  2,  n.  949;  and  dissertation  in  note  to  D.  98.  1.  289, 
note  1;  B.-L.  et  Barde,  1,  n.  11;  Pmid.  Fmng.  Ohlig.  n.  946; 
Saleilles,  Theorie  Genemle  de  rOhUgatiQn,  3rd  ed.  n.  168; 
Demogue,  R.,  Rev.  Trim.  1907,  p.  815;  Cass.  4  janv.  1910, 
D.  1913.  5.  5;  and,  especially,  Cassin,  E.,  de  VException  tiree 
de  Vlwexecution,  Paris,  1914.  See  Grange  v.  Maclennan,  1883, 
9  Can.  S.  C.  K.  409;  Bomell  v.  Kilborn,  1862,  15  Moore,  P.  C. 
309.)  So,  to  take  a  Quebec  case  as  an  illustration,  under  a  policy 
of  fidelity  assurance  by  which  the  assured  is  bound  to  keep  strict 
watch  over  the  employed  and  to  see  that  his  accounts  are  duly 
kept  and  so  on,  the  assured  cannot  sue  for  the  sum  in  the  policy 
if  he  has  not  kept  his  part  of  the  contract.  {Comm.  d'Ecok  jjour 
St.  Edmiard.  v.  Emplmjers  Liability  Ass.  Co.,  1907,  R.  J.  Q. 
16  K.  B.  49.) 

When  the  plaintiff  asks  for  dissolution  the  court  has  in  France 
and  in  Egypt  a  discretionary  power  to  allow  the  defendant  a 
delay  to  enable  him  to  execute  his  obligation  provided  this  does 
not  cause  serious  prejudice  to  the  creditor.  (C.  C.  E.  168/231; 
C.  C.  F.  1184;  infra,  2,  p.  222.)  In  Quebec  the  court  has  no  such 
power. 

Controversy  as  to  tacit  resolutory  condition  in  imperfectly 
bilateral  contracts. 

According  to  some  French  writers  the  resolutory  condition  is 
implied  in  the  imperfectly  bilateral  contracts  as  well  as  in  those 
which  arc  bilateral  in  the  strict  sense.  (Demolombe,  25,  n.  492; 
Hue.  7,  n.  266.)  But  the  more  general  opinion  is  that  article  1244 
cannot  be  so  extended.  It  speaks  of  synallagmatic  contracts 
only.  (Aubry  et  Eau,  5th  ed.  4,  p.  125,  note  79;  B.-L. 
et  Barde,  2,  n.  905.)  In  the  Egyptian  Code  we  are  not 
embarrassed  by  having  an  express  article  and  it  would  seem  that 
the  principle  may  be  applied  in  any  onerous  contract.  The  right 
of  retention  referred  to  presently  is  an  example  of  its  application. 
(See  Cassin,  E.,  De  f Exception  tiree  de  Vhiexecutmi,  p.  453.) 

Whether  the  tacit  resolutory  condition  exists  in  principle  in 
the  contracts  which  Pothier  calls  imperfectly  bilateral  does  not 
make  much  difference  in  practice.  The  lender,  for  instance,  does 
not  need  an  action  for  dissolution  of  the  contract,  because  his 
action  for  return  of  the  thing  secures  the  same  end. 
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Right  of  retention. 

In  tlioso  contracts  where  the  action  for  return  of  the  thing  is 
brought  by  a  plaintiff  who  is  himself  in  breach  of  some  duty 
under  the  contract  the  other  party  is  given  by  the  codes  a  right 
of  retention  of  the  thing  until  the  plaintiff  has  fulfilled  his  legal 
obligations. 

If  the  lender  sues  for  the  thing  lent  and  the  borrower  has  been 
put  to  expense  in  preserving  it,  he  has  a  right  of  retention  until 
he  has  been  repaid  these  expenses.  And  the  same  is  laid  down 
in  regard  to  deposit  and  mandate,  and,  more  generally,  as  to  a 
person  called  upon  to  give  up  a  moveable  in  improving  or  pre- 
serving which  he  has  spent  money.  It  is  not  necessary  here  to 
discuss  the  slight  differences  among  the  codes.  (Cf.  C.  C.  F. 
1885;  C.  C.  Q.  1770;  C.  C.  E.  605/731,  as  to  the  borrower; 
C.  C.  F.  1947;  C.  C.  Q.  1812;  C.  C.  E.  488/59G,  as  to  the 
depositary;  C.  C.  F.  1993;  C.  C.  Q.  1713  and  441;  C.  C.  E. 
605  731.  for  the  more  general  rule.) 

Express  resolutory  condition. 

This  tacit  resolutory  condition  implied  in  all  the  bilateral  con- 
tracts must  be  carefully  distinguished  from  an  express  condition 
which  the  parties  may  insert  in  their  contract,  declaring  that  in 
a  certain  event  the  contract  shaU.  be  dissolved.  In  this  case  the 
happening  of  the  event  dissolves  the  contract  de  plein  droit.  But, 
according  to  the  jurisprudence,  the  clause  must  be  expressed  very 
clearly.     (C.  A.  Alex.  28  jam.  1891,  B.  L.  J.  Ill,  165.) 

Sometimes  the  parties  to  a  contract  say  that  in  case  of  non- 
execution  by  one  of  them  the  contract  shall  be  dissolved.  The 
courts  are  inclined  to  interpret  such  a  clause  narrowly  regarding 
it  as  an  attempt  to  escape  from  the  discretionary  power  of  the 
court  to  allow  delay,  and  it  appears  that  unless  the  parties  say 
that  the  contract  shall  be  dissolved  de  plein  droit  they  are  held 
merely  to  have  expressed  the  condition  which  the  law  would  have 
implied.  (See  C.  A.  Alex.  29  nov.  1902,  B.  L.  J.  XV,  11.) 
If  they  say  de  plein  droit  the  creditor  must  serve  a  summons  on 
the  debtor  and  the  judge  cannot  grant  any  delay.  If  they  want 
to  make  it  clear  that  the  contract  is  to  be  dissolved  ipso  facto 
and  without  the  intervention  of  the  court  at  aU,  they  must  stipulate 
that  the  contract  must  be  dissolved  de  plein  droit  et  sans  somma- 
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Hon,  or  use  equivalent  terms.     (B.-L.  et  Barde,  Oblig.  2,  n.  951; 
Plaiiiol,  2,  n.  1324;  Halton,  1,  p.  329.) 

Commutative  and  aleatory  contracts. 

Tlu'  uext  division  of  contracts  made  by  the  Freucii  Code  is 
into  contracts  which  arc  commutative  and  those  which  arc  aleatory . 

According  to  the  definition:  a  contract  is  communicative  when 
mch  of  the  parties  binds  himself  to  give  or  do  something  which 
is  regarded  as  the  equivalent  for  that  which  is  given  or  done  for 
him.  When  the  equivalent  consists  in  a  chance  of  gain  or  of 
loss  for  e^eh  of  the  parties,  depending  upon  an  uiteertain  event, 
the  contract  is  aleat&ry.     (C.  C.  F.  1104;  Pothier,  Oblig.  n.  13.) 

In  the  commutative  contracts  each  party  gets  something  wliich 
is  capable  of  being  valued  so  that  we  can  say  at  once  whether  the 
equivalent  is  a  fair  one.  In  these  contracts  it  is  not  necessary 
that  one  party  should  be  a  gainer  and  the  other  party  a  loser. 

If  I  buy  at  a  fair  price  sometliing  which  I  want,  or  if  I  pay 
a  reasonable  rent  for  my  house,  neither  I  nor  the  other  party  to 
the  contract  gains  anything  at  the  expense  of  the  other.  Each 
of  us  gets  what  he  wants. 

In  the  aleatory  contracts  it  is  not  so.  The  parties  know  that 
they  are  making  a  speculation.  One  of  them  is  going  to  gain 
and  the  other  to  lose.  What  each  of  the  parties  gets  is  not  any- 
thing which  can  be  instantly  valued;  it  is  an  alea  or  chance. 
For  example,  a  bet  is  an  aleatory  contract.  Until  an  event  upon 
which  the  parties  have  staked  their  money  turns  out  in  a  certain 
way,  for  instance,  until  a  certain  horse  wins,  or  does  not  win  a 
race,  we  do  not  know  which  of  the  parties  is  the  winner.  The 
character  of  this  species  of  aleatory  contracts  has  been  explained 
already.     (See  gaming  contracts,  supra,  p.  28.) 

Another  important  class  of  "aleatory  contracts  is  contracts  of 
ioguLranoe.  The  whole  business  of  insurance  consists  of  taking 
risks,  or,  in  other  words,  of  making  aleatory  contracts.  It  is 
only  the  fact  that  if  the  policies  are  sufficiently  numerous 
the  favourable  chances  balance  the  unfavoui'able,  and,  indeed, 
leave  a  profit,  which  makes  gambling  of  this  kind  a  safe  business. 
A  man  takes  out  an  accident  policy;  he  may  be  fortunate  enough 
to  break  his  neck  the  next  day,  and,  thereby,  cause  a  serious  loss 
to  the  company,  or  he  may  pay  premiums  for  fifty  years  and  die 
of  old  age.  The  sa-le  of  a  life-rent  or  annuity  is  another  example 
of  an  aleatory  contract.     (Sec  Dijon,  22  janv.  1896,  D.  96.  2. 
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325.)  Xoither  the  Code  of  Quebec  nor  the  Egyptian  Code  gives 
any  definition  of  aleatory  contract.  The  Gorman  Code,  also, 
attempts  no  definition  and  leaves  the  courts  to  determine  what 
is  an  aleatory  contract  (arts.  759,  764).  The  French  Code 
explains  it  in  these  terms: 

Le  coutrat  aleatoire  est  une  convention  reciproque  dont  les 
ejfets  quant  aux  avantages  et  aux  pertes,  soit  pour  toutes  les 
parfie.-<.  soit  pour  Viine  on  plusieurs  d'entre  elles  dependent  d'un 
evcncment  Incertain.     Teh  sont : 

Le  contrat  d' assurance, 

Le  pret  a  grosse  m}enture, 

Le  jeu  et  le  pari, 

Le  contrat  de  rente  viagere. 

Les  deux  premiers  sont  regis  par  les  Ims  maritimes.  (C.  C.  F. 
1964.) 

Pret  a  la  gfosse  avenfnrr,  or  more  shortly,  pret  a  la  grosse, 
is  a  good  example  of  the  aleatory  contract.  In  this  contract 
the  borrower  agrees  that  in  the  event  of  a  ship  or  a  cargo  arriving 
safely  at  its  destination  he  will  repay  the  capital  of  the  loan,, 
and,  in  addition,  will  pay  by  way  of  interest  a  sum  called  profit 
maritime  or  prime  de  grosse. 

If,  however,  the  ship  or  the  cargo  should  be  lost,  the  borrower 
does  not  need  to  repay  even  the  capital  sum  lent.  (Lyon-Caen 
et  Kenault,  Manuel  de  Droit  Commercial,  11th  ed.  n.  977.) 

This  article  (1964)  in  the  French  Code  is  less  accurate  than 
C.  C.  F.  1104,  which  says:— 

Lorsque  Vequivalemi  oonsiste  dans  la  chance  de  gain  ou  de 
perfe  pour  chacune  des  parties,  d'apres  un  evenement  incertain, 
le  cmitrat  est  aleatoire. 

In  spite  of  what  is  said  in  article  1964  it  does  not  make  an 
alea  that  one  of  the  parties  has  a  chance  of  gain  and  the  otlier 
party  a  risk  of  loss.  It  is  necessary  that  each  party  stands  either 
to  gain  or  to  lose  according  to  the  issue  of  the  uncertain  event. 

There  must  be  a  gain  by  one  at  the  expense  of  the  other. 
For  clearly  if  onq  party  stands  to  gain  the  other  party  must 
stand  to  lose.  The  two  things  are  necessarily  correlative. 
(Planiol,  2,  n.  957;  B.-L.  et  Bardc,  1,  n.  18;  Aubry  et  Rau, 
5th  ed.  4,  p.  472,  note  septies;  D.  N.  C.  C.  art.  1106,  n.  35, 
and  art.  1964.  n.  5.) 
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The  object  of  the  aleatory  contract  is  the  risk  taken. 

In  a  contract  of  tl]j.s  class  it  is  essential  tliat  the  parties  took' 
a  risk  of  losing-.  At  any  rate,  the  contract  fails  if  they  thought 
there  was  a  risk  whereas  in  fact  there  was  none.  This  is  well 
shown  in  the  contract  of  insurance. 

When  the  chance  of  g-ain  or  loss  depends  on  the  longer  or 
shorter  life  of  a  person,  as  when  a  person  contracts  to  pay  a  life- 
rent, the  parties  act  on  the  assumption  that  the  person  during- 
whose  life  the  rent  is  to  be  paid  is  alive  at  the  date  of  the 
contract.  And  if,  unknown  to  them,  this  was  not  the  case  the 
contract  would  be  null.  (C.  C.  F.  1974;  C.  C.  Q.  1905;  B.-L. 
et  Wahl,  Confrats  Aleatoires,  n.  212.  Cf.  case  of  lire  insurance, 
De  Lalande  et  Couturier,  Assuranoe  contre  I'incendie,  n.  78.) 
Every  contract  must  have  an  object,  and  in  aleatory  contracts  the 
object  is  the  taking  of  a  risk  or  aha. 

If  you  sell  me  your  house  on  condition  tliat  I  pay  a  life- 
rent to  your  mother,  and,  unknown  to  both  of  us,  your  mother 
was  dead  at  the  time,  I  never  took  any  risk  at  all,  though  I 
thought  I  did. 

But  where  the  parties  expressly  have  in  view  the  possibility 
of  the  person  or  thing  about  which  they  are  dealing  being  no 
longer  in  existence  there  is  notliing  to  prevent  their  making  this 
a  part  of  the  risk.  There  is  one  case  in  which  this  is  common. 
This  is  when  a  ship  is  insured  while  it  is  at  sea.  A  ship  may 
be  insured  '"-lost  or  not  lost."  Here  both  parties  contemplate 
the  possibility  of  the  ship  being  at  the  bottom  of  the,  sea  at  the 
date  of  the  contract.  (See  C.  Comm.  F.  365;  Pothier,  Traite  des 
as8uran-oes,  n.  12;  Vermond,  Manuel  de  Droit  Maritime,  n.  192; 
B.-L.  et  Wahl,  Cantrats  Almtowm,  n.  212:  C.  C.  Q.  2498.) 
It  is  the  same  in  the  English  law.  (Arnould  on  Marine  In- 
"Hiiranice,  9th  ed.  1,  s.  13.) 

Upon  the  distinction  between  commutative  and  aleatory  con- 
tracts it  may  be  pointed  out  that  all  the  bilateral  contracts  are 
commutative,  but  the  two  classes  are  not  co-extensive.  Not  all 
the  commutative  contracts  are  bilateral.  A  contract  may  be 
unilateral  and  still  be  commutative.  For  instance,  a  loan  of 
money  for  interest  is  a  commutative  contract,  for  the  borrower 
gets  the  use  of  the  money  and  the  lender  gets  the  interest  as  the 
equivalent.  But  the  contract  is  still  unilateral,  because  when  the 
lender  has  handed  over  the  money  he  has  no  further  obligation 
to  the  borrower.  (Pothier,  P7-ef  a  Vsag'e,  n.  7;  GuiUouaa'd,. 
Du  Pret  et  du  Depot,  2nd  ed.  n.  72.) 
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Unimportance  of  the  distinction. 

Tlu'  distiuotiou  betweon  commutative  and  aleatory  contracts 
was  formorly  of  considerable  practical  importance.  By  the  old 
French  law  contracts  concerning  immoveables  could  be  set  aside 
upon  the  ground  of  enorme  lesion  even  when  the  parties  were  of 
full  age  and  capacity.  But  this  did  not  apply,  or  applied  only 
in  extreme  cases,  when  the  contract  was  aleatory,  for  there  it  was 
impossible  until  the  event  happened  to  say  whether  the  price  was 
excessive.  ^Pothier,  Oblig.  nos.  33,  37,  39;  B.-L.  et  Barde,  1, 
n,  19.)  In  sales  of  immoveables  the  French  law  still  admits 
rescission  on  the  ground  of  lesion  when  the  seller  proves  that  he 
did  not  receive  as  much  as  jSve-twolfths  of  the  just  value. 
(C.  C.  F.  1674.) 

And,  in  such  a  case,  it  is  still  a  practical  question  to  decide 
whether  the  contract  was  aleatory.  If  it  was,  it  cannot  be 
attacked  on  the  gi'ound  of  lesion.  (B.-L.  et  Saignat,  Vetite, 
n.  682;  Aubry  et  Rau,  5th  ed.  5,  p.  177.  See  Cass.  16  mai 
1900,  D.  1900.  1.  585.) 

But  there  is  no  corresponding  provision  in  the  Codes  of  Quebec 
or  Egypt.  These  laws  have  rejected  the  principle  that  persons 
who  are  in  the  full  exercise  of  their  rights  neod  to  be  protected 
against  their  own  imprudence  by  a  paternal  government.  If  a 
man  makes  a  foolish  bargain  in  regard  to  land  he  must  boar  the 
consequences  just  as  he  must  bear  them  if  he  makes  a  bad  bargain 
about  a  horse.  (See  Reports  of  Commissioners  on  Civil  Code 
of  Quebec,  1,  p.  12,  and  2,  p.  16;  Halton,  2,  p.  73;  B.-L.  et 
Wahl,  Contrats  Aleatoirefi,  n.  3;  Cass.  31  dec.  1855,  D.  56. 
1.  19.) 

Consequently,  under  these  codes,  it  is  seldom  a  practical  ques- 
tion in  the  courts  whether  a  contract  is  aleatory  or  not,  though 
the  point  may  arise  when  a  minor  brings  an  action  based  on 
lesion  whether  this  action  be,  as  in  Quebec,  an  action  to  set  aside 
the  contract,  or,  as  in  Egypt,  an  action  for  a  supplement  of  the 
price.  (C.  C.  E.  336/419;  C.  C.  Q.  1002.)  It  will  be  difficult 
for  the  minor  to  prove  lesion  if  his  contract  was  an  honest  aleatory 
contract,  such  as  insurance. 

There  are  other  cases  in  which  it  may  be  important  to  decide 
if  a  contract  is  aleatory. 

In  interpreting  C.  C.  M.  330,  the  Mixed  Court  of  Appeal  has 
held  that  the  prohibition  of  the  sale  of  a  future  crop  applies  only 
to  a  sale  of  an  aleatory  character,  that  is  wlien  the  price  was  ta 
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bo  paid  irrespective  of  the  quantity  of  the  crop.  (C.  A.  Alex. 
15  fevr.  1900,  B.  L.  J.  XII,  117;    mpra,  p.  70.) 

And  when  there  is  an  assignment  of  claims  it  may  be  that  the 
assignee  is  to  take  only  the  chance  of  recovering  them.  In  this 
case  the  vendor  does  not  warrant  the  existence  of  the  right  assigned 
as  he  would  do  if  the  contract  were  not  of  this  aleatory 
character.  (See  C.  C.  E.  351/439;  C.  A.  Alex.  17  avr.  1900, 
R.  O.XXV,  273.) 

It  is  not  uncommon  for  a  trader  to  sell  his  book-debts  good 
and  bad  at  the  risk  and  peril  of  the  buyer.  If  it  happens  that 
the  intention  of  the  parties  was  that  the  sale  was  of  this  aleatory 
kind,  and  this  is  a  matter  of  interpretation,  there  will  be  no 
warranty.  (Cass.  24  nov.  1869,  D.  70.  1.  19;  Ecq.  5  dec.  18j4, 
D.  55.  I.  57.  Cf.  Lyon,  2  mai  1856,  D.  56.  2.  198;  Aubry  et 
Rau,  5th  ed.  5,  p.  229.) 


Gratuitous   contracts  and  onerous  contracts. 

A  gratuitous  contract — contrat  de  bienfaisance — is  one  in  which 
one  of  the  parties  procures  for  the  other  an  advantage  for  which 
the  latt-er  gives  nothing  in  return.  A^^contract  by  onerous  title 
is  one  which  obliges  each  of  the  parties  to  give  or  to  do  something. 
(C.  C.  F.  1105,  1106.) 

Donation,  loan  for  use,  gratuitous  mandate,  and  deposit  are 
examples  of  the  first  class.  So  also  is  loan  for  consumption  unless 
there  is  a  stipulation  for  interest.  Sale,  lease,  and  paid  mandate, 
are  examples  of  the  second  class.  Pothier  gives  a  class  of  con- 
tracts which  he  calls  mixed.  This  is  when  the  benefactor  in  a 
gratuitous  contract  stipulates  for  something  in  return,  but  some- 
thing of  much  loss  value  than  what  is  given.  (Pothier,  Obiig. 
n.  12;  Larombiere  on  art.  1102-1106,  n.  7.)  But  the  French 
.Code  does  not  mention  this  mixed  class,  and  the  prevailing  view 
is  that  every  contract  must  be  either  onerous  or  gratuitous.  If 
the  charges  laid  on  the  donee  are  of  much  less  value  than  the 
benefits  which  he  receives  the  contract  will  be  regarded  as  on  the 
whole  a  gift,  just  as,  conversely,  if  a  contract  is  mainly  onerous 
but  has  an  element  of  donation  in  it,  it  will  be  treated  as  onerous. 
The  preponderating  element  w'Al  absorb  the  other.  (Dcmolombe, 
24,  n.  25;  B.-L.  et  Barde,  1,  n.  16;  B.-L.  et  Colin,  Don-atioms^ 
2nd  ed.  I,  n.  16,  and  n.  1136.  Cf.  Cass.  28  oct.  1895,  D.  96. 
1.  497.) 
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Importance  of  the  distinction. 

If  it  is  a  matter  of  practical  importance  to  decide  whether  a 
contract  is  gratuitous  or  onerous  this  will  generally  be  so  for  one 
of  the  following  reasons:  — 

(1)  A  gratuitous  contract  being  made  from  favour  to  a  par- 
ticular person  M'ill  be  set  aside  if  there  be  error  as  to  the  person. 
The  identity  of  the  person  in  such  a  contract  is  a  principal  con- 
sideration for  making  it.  (Demolombe,  24,  n.  Ill;  D.  Hep. 
Oblig.  n.  120.     See  Aix,  30  nov.  1882,  D.  83.  2.  245.) 

On  the  other  hand,  in  many  onerous  contracts  the  identity 
of  the  person  with  whom  one  is  dealing  is  immaterial.  If  I  buy 
goods  for  cash  the  seller  cannot  excuse  himself  from  delivery 
by  saying  he  mistook  me  for  someone  else. 

(2)  When  loss  is  caused  by  one  who  is  acting  gratuitously, 
and  discharging  an  office  of  friendship,  the  court  wiU  be  disposed 
to  moderate  the  rigour  of  the  liability  arising  from  his  negligence 
or  fault.  (C.  C.  E.  485,  521;  C.  C.  F.  1992;  C.  C.  Q.  1710.) 
In  some  cases  special  authority  to  do  so  is  given  by  the  codes.. 
Thus,  in  regard  to  the  mandatary,  a  different  standard  is  to  be 
applied  if  the  mandate  is  gratuitous. 

The  gratuitous  mandatary  is  liable  only  for  gross  fault. 
(C.  C.  E.  521/638.)  But  in  other  cases  when  there  is  no  pro- 
vision in  the  code  it  will  be  always  a  fact  which  a  court  may 
properly  take  into  account  that  the  debtor  was  acting  for  nothing. 
(C.  C.  F.  1137;  B.-L.  et  Barde,  1,  n.  352,  and  n.  358;  Aubry 
et  Eau,  5th  ed.  4,  p.  164,  note  29;  Larombiere  on  art.  1137, 
nos.  3  and  4.) 

(3;  When  an  insolvent  debtor  makes  a  gratuitous  contract  the 
law  presumes  tliat  he  does  so  in  order  to  defraud  his  creditors. 
A  man  who  cannot  pay  his  debts  has  nothing  which  he  can  honestly 
give  away.  (See  C.  C.  E.  143/204;  C.  C.  F.  1167;  C.  C.  Q. 
1034;  C.  A.  Alex.  12  fevr.  1896,  B.  L.  J.  VIII,  116;  Halton,  1, 
344;  Planiol,  2,  n.  323;  infra,  2,  p.  108.) 

(4)  Deeds   containing   gifts  must    be    made   and  accepted    in 

official  forin,  and  gifts  of  immoveables,  if  tiicy  are  to  be  secure 

from  attack  by  third   parties,   must  be  registered.  (C.   C.   E. 
48,  52/70,  75;  C.  C.  F.  931 ;  C.  C.  Q.  776.) 
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Difficulty  in  some  cases  of  distinguishing  between  onerous 
and  gratuitous  contracts. 

It  is  sometimes  difficult  to  decido  whether  a  contract  is  onerous 
or  gTatuitous.  When  the  contract  procui'es  an  advantage  to  each 
of  the  two  parties  it  is  not  necessary,  in  order  to  "make  the  contract 
onerous,  that  the  two  prestations  exchanged  should  have  a 
pecuniary  character;  the  contract  may  be  onerous  though  the  only 
advantage  gained  by  one  of  the  parties  is  moral.  (Cass.  19  juill. 
1894,  D.  95.  1.  125,  and  the  references;  Trib.  Civ.  de  Langres, 
15  mars  1900,  D.  1900.  2.  422.) 

If  a  contract  is  truly  onerous,  though  upon  its  face  it  appears 
to  be  a  gift,  it  will  not  be  set  aside  because  it  was  not  made  in 
notarial  form  or  was  not  registered.  The  following  cases  illus- 
trate this  rule. 

The  Municipal  Council  of  Marseilles  offered  Napoleon  III. 
a  free  site  to  build  a  palace.  The  offer  was  accepted  and  the 
palace  was  built.  After  the  fall  and  death  of  Napoleon  the 
Council  sued  the  Empress  Eugenie  for  restitution  of  the  site  on 
the  ground  that  this  was  not  reaUy  a  gift.  The  Council  of  z 
Marseilles,  when  they  offered  the  site,  hoped  that  the  occasional 
presence  of  their  Emperor  would  increase  the  prosperity  of  their 
city,  and  the  Emperor  on  his  part  was  bound  to  build  a  palace; 
he  could  not  have  taken  the  land  and  applied  it  to  another  pur- 
pose. It  was  an  innominate  contract  of  the  type  do  id  facias. 
(Aix,  30  nov.  1882,  D.  83.  2.  245.) 

In  a  Quebec  case  a  man  conveyed  certain  land  to  a  railway 
company  for  a  nominal  price.  The  conveyance  was  by  private 
writing  and  the  deed  was  afterwards  challenged  as  being  a  gift  F, 
and  void  because  not  in  notarial  form,  but  it  Avas  held  that  here 
also  the  donor  expected  a  quid  'pro  quo.  He  did  not  give  the 
land  from  a  spirit  of  benevolence,  but  because  he  thought  the 
making  of  the  line  would  increase  the  value  of  the  rest  of  his  pro- 
perty. {Turriif  X.  Cie.  de  Quebec  Centml,  1893,  R.  J.  Q.  2 
Q.  B.  559.) 

In  France  there  has  been  much  dispute  as  to  wheth;'r  a  provision 
made. by  an  insolvent  father  for  liis  daughter  at  her  marriage  is 
to  be  regarded  as  onerous  or  gi-atuitous.  There  is  considerable 
French  authority  for  the  proposition  that  if  the  daughter  or  tlie 
S)on-in-law  was  not  aware  of  the  insolvency  of  the  donor  it  is  an 
onerous  contract  which  the  father's  creditors  cannot  challenge. 

It  is  argued  that  in  providing  a  dot  the  father  is  discharging 
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a  moral  duty,  but  it  soiMus  a  curious  view  of  duty  to  say  that  he 
is  luititled  to  take  a  dot  for  his  daughter  out  of  the  pockets  of  his 
creditors.  (See.  D.  N.  C.  C.  art.  1167,  nos.  183  seq. ;  B.-L.  et 
Barde,  1.  nos.  673  seq.;  Cass.  18  dec.  1895,  D.  98.  1.  193. 
Infra,  2,  p.  116.)  The  questiou,  however,  does  not  concern  us  here. 
Just  as  what  appears  to  be  a  gift  may  be  held  to  be  in  reality 
an  onerous  contract,  so  what  appears  to  be  an  onerous  contract 
may  be  in  reality  a  gift.  The  parties  to  a  gift  may  clothe  the 
gift  in  the  form  of  a  sale  or  of  some  other  onerous  contract.  Can 
such  a  d-onution  deguisee  be  set  aside  if  not  made  in  notarial 
form  and  registered  ?  This  subject  has  been  discussed  in 
speaking  of  the  effects  of  stating  a  simulate  cause  in  a  contract. 
{Supra,  p.  54.) 

Nominate  and  innominate  contracts. 

The  French  commentators  generally  retain  this  division  of  con- 
tracts applying  the  names  which  are  taken  from  the  Roman  law, 
though  there  is  not  in  the  French  law  the  same  importance  in  the 
distinction.  In  the  Roman  law  an  innominate  contract  was  not 
consensual.  Until  one  of  the  parties  had  executed  it  either  of 
them  could  resile  from  it.  And  the  party  who  had  made  the 
performance  had  the  option  either  of  claiming  execution  or 
damages,  or  of  asking  for  resolution  of  the  contract  and  for 
restitution  of  his  prestation  if  that  was  materially  possible.  (See 
Girard,  Manuel,  5th  ed.  p.  587.)  In  the  French  law  there  are 
no  such  rules.  All  contracts,  whether  they  have  a  special  name 
or  not,  are  binding  by  the  mere  consent  of  parties  unless  they  are 
contracts  which  by  law  require  to  be  made  in  some  special  form, 
or  contracts  which  only  arise  in  consequence  of  the  delivery  of  an 
article,  or  unless  they  are  unlawful.  The  French  Code  has  an 
article  which  lays  down  this  rule  in  a  rather  obscure  way.  Les 
contrats  soit  qiiils  aient  une  denomination  propre,  soit  quails  n'en 
aient  pas,  sont  soumis  a,  des  regies  generates,  qui  sont  Vohjet  du 
present  litre.  (C.  C.  F.  1107.)  The  Codes  of  Quebec  and  of 
Egypt  have  not  introduced  this  article,  and  it  is  indeed 
unneofissary. 

In  th<-  French  law  by  ''nominate"  contracts  is  meant  such 
contracts  as  sale,  and  .others  which  are  disting'uished  by  separate 
name«  and  are  dealt  with  /specially  in  separate  parts  of  the  code. 
When  the  contract  is  one  of  sale  and  the  court  has  to  interpret  it, 
it  will  look  first  under  the  head  of  sale  for  the  provisions  which. 
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apply.  It  is  onl}^  when  these  provisions  do  not  supply  the  answer 
that  it  is  necessary  to  turn  to  the  g-eneral  rules  applicable  to 
contracts  as  a  whole.  But  parties  are  free  to  make  any  contracts 
which  are  not  contrary  to  public  policy  and  good  morals,  whether 
such  contracts  fall  under  any  of  the  named  categories  or  not. 
A  contract  is  not  null  because  it  is  neither  a  sale  nor  a  lease,  nor, 
in  fact,  any  one  of  the  specially  named  contracts.  If  such  a  con- 
tract on  the  whole  resembles  sale  it  will  be  construed  first  in  the 
light  of  the  rules  of  sale.  If  it  has  no  particular  resemblance 
to  any  of  the  named  contracts  it  will  be  interpreted  by  the 
general  rules  of  interpretation  applicable  to  all  contracts  alike. 
(Laurent,  15,  n.  444.)  The  books  are  full  of  such  anomalous 
or  innominate  contracts. 

Many  contracts  which  at  first  sight  might  appear  to  be  con- 
tracts of  sale  or  lease,  are  upon  closer  examination  found  to 
contain  implied  terms  and  conditions  -which  differentiate  them 
from  normal  contracts  of  that  class.  For  example,  such  a  common 
contract  as  that  by  which  an  artist  undertakes  to  paint  a  portrait 
for  a  fixed  price  has  been  held  by  the  highest  court  in  Prance  to 
be  an  innominate  contract  with  quite  peculiar  incidents.  (Cass. 
14  mars  1900,  D.  1900.  1.  497.)  And  the  contract  between  the 
sitter  and  the  photographer,  whether  we  regard  it  as  a  sale  or  as 
a  hiring  of  services,  similarly  contains  implied  terms  of  a  peculiar 
nature,  and,  although  the  photographer  is  the  owner  of  the  negative, 
he  cannot  without  the  consent  of  the  sitter  sell  or  exhibit  copies 
of  the  photograph.  (PouiHet,  Traite  de  la  Propriete  Litter  aire, 
3rd  ed .  n .  284 ;  Pcmd .  Frang .  vo .  Prop .  Litt.  n.  222.  Cf .  Pollard 
V.  Photographic  Co.,  1888,  40  Ch.  D.  545,  58  L.  J.  Ch.  251; 
Boucas  v.  Cooke,  1903,  2  K.  B.  227,  72  L.  J.  K.  B.  741.  Se© 
mfra,  pp.  381  seq.) 

Two  examples  of  innominate  contracts  may  be  given.  In  one 
the  trustees  of  a  hospital  contracted  with  a  medical  school  to  place 
a  certain  number  of  beds  in  the  hospital  at  the  disposal  of  the 
medical  school  for  clinical  instruction.  No  term  was  specified, 
and  it  was  held  that  the  contract  was  not  a  lease  nor  a  sale  nor  a 
servitude,  but  was  an  innominate  contract  to  do  something,  and 
as  no  period  was  specified  the  presumption  was  that  the  obligation 
was  intended  to  be  perpetual.  This  is  a  very  unusual  example 
of  a  personal  obligation  being  held  to  be  perpetual.  (Douai, 
25  fevr.  1903,  D.  1904.  2.  173.) 

In  an  Ontario  case  decided  on  appeal  by  the  Supreme  Court 
of  Canada,  a  contract  bearing  much  resemblance  to  sale  was  held 
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to  bo  ail  innomiuate  contract.  X,  a  luaiiufacturiug-  furrier, 
supplied  furs  to  Y,  a  retail  trader.  The  agreement  was  that  the 
retail  trader  might  sell  Avliat  furs  he  pleased  at  a  price  not  below 
that  named  in  a  list,  and  was  to  remit  this  sum  within  24  hours 
after  e^icli  sale  to  X.  What  Y  charged  over  and  above 
this  price  he  was  to  keep.  X  was  to  have  the  right  to  withdraw 
an}-  of  the  furs  at  any  time,  and  all  furs  unsold  were  to  be 
returned  at  the  end  of  the  season.  Y  became  bankrupt,  and  his 
creditors  claimed  the  furs  which  were  in  his  possession  under  this 
agreement. 

It  was  held,  however,  that  X  had  not  parted  with  the  property. 
He  had  given  Y  a  jus  disponendi,  and,  so  far,  this  looked  very  like 
a  contract  of  sale.  On  the  other  hand  Y's  jus  disponendi  was 
not  to  be  an  exclusive  one;  X  might  withdraw  any  furs  when  he 
liked.  This  was  quite  inconsistent  with  the  theory  that  Y  had 
become  the  owner.  It  was  not  a  contract  of  sale.  {Langley  v. 
KaJmert.  1905,  36  Canadian  Supreme  Court  Reports,  39.7.  See, 
for  another  good  example  of  an  innominate  contract  resembling 
sale,  C.  A.  Alex.  7  juin  1900,  B.  L.  J.  XII,  313.)  It  is  im- 
portant to  bear  in  mind  that  the  name  which  the  parties  have 
given  to  their  contract  is  in  no  way  conclusive  as  to  its  true 
nature.  They  may  either  from  ignorance  or  design  have  chosen 
to  call  a  contract  by  a  name  which  does  not  correspond  with  their 
real  intention.  But  the  duty  of  the  court  is  to  give  effect  to  the 
genuine  intention  of  the  parties.  (B.-L.  et  Barde,  1,  n.  20; 
Cass.  24  dec.  1887,  D.  88.  1.  256.)  This  will  be  explained 
fully  under  the  head  of  the  interpretation  of  contracts. 

Principal  and  accessory  contracts. 

Accessory  contracts  are  such  as  are  intended  to  secure  other 
contracts.  Such  contracts  as  j)ledge,  hypothec,  or  suretyship 
cannot  exist  by  themselves.  They  exist  to  support  or  guarantee 
another  obligation.  And  the  moment  it  is  shown  that  there  is 
no  valid  principal  obligation,  or  that  it  has  been  extinguished, 
the  rule  is  that  the  accessory  obligation  falls  to  the  ground.  (See 
C.  C.  E.  496/605,  540/662;  C.  C.  F.  2012;  C.  C.  Q.  1932; 
C.  C.  F.  2079;  C.  C.  Q.  1972;  C.  C.  F.  2038;  C.  C.  Q.  1960; 
C.  C.  F.  2180  (I);  C.  C.  Q.  2081,  Ji.  5;  B.-L.  ct  Barde,  1, 
n.  24.; 

But  in  the  Frencli  law  the  principal  obligation  to  be  secured 
is  not  neoessarily  a  civil  obligation.     A  natural  obligation  may 
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be  guaranteed  in  this  way  also.  It  is  so  likewise  with  the  obliga- 
tion of  a  minor,  or  of  some  other  person  who  by  law  can  bind 
himself,  but  has  a  right  to  challenge  the  contract  if  he  chooses 
to  do  so,  and  in  this  case  the  accessory  obligation  does  not  fall 
if  the  challenge  succeeds.  This  is  because  the  nullity  of  such 
an  obligation  is  relative  and  not  absolute;  that  is,  it  is  intended 
for  the  protection  of  the  person  subject  to  the  incapacity,  and 
not  for  that  of  the  capable  person  who  has  undertaken  the  risk 
of  a  surety.  (C.  C.  F.  2012,  1125;  C.  C.  Q.  1932,  987; 
D.  N.  C.  C.  art.  2011,  n.  24.)  In  the  Egyptian  law  it  might 
be  argued,  on  a  strict  interpretation  of  the  codes,  that  though  an 
obligation  voidable  by  reason  of  the  incapacity  of  the  debtor  may 
be  secured  by  an  accessory  obligation,  no  other  obligation  can 
be  so  secured  except  one  which  is  civilly  binding.  (C  C  E. 
496/605.) 

But,  probably,  this  is  not  meant.  The  Egyptian  Codes  intend 
to  recognise  natural  obligations  and  do  not  consider  them  as  void, 
though  they  are  unenforceable  by  action.  (See  Grandmoulin, 
Suretes  permnneUes,  etc.  n.  33.  and,  supra,  under  Natural 
Obligations,  p.  38.) 

Consensual,  formal  and  real  contracts. 

Althougli,  in  principle,  all  contracts  are  consensual  in  the 
modern  French  law,  there  are,  nevertheless,  certain  of  them  in 
which  the  consent  has  to  be  expressed  in  a  certain  form  on  pain 
of  nullity.  In  the  absence  of  the  prescribed  form  neither  party 
is  bound.  The  technical  name  for  such  contracts  is  contrats 
solennels. 

In  the  Roman  law  the  stipulatio  was  an  example  of  a  special 
form  of  words  making  the  agreement  binding.  The  creditor  must 
put  the  verbal  question  and  the  debtor  must  give  the  affirmative 
answer,  e.g.  Spondeme?  Spond&o.  (Girard,  Mcmuel,  5th  ed. 
485.) 

In  the  modern  codes  there  are  no  special  words  or  phrases 
which  are  sacramental,  that  is,  which  are  prescribed  as  essential 
to  the  validity  of  any  contract.  Probably,  this  is  so  in  the 
Mohammedan  law  also,  though  there  is  controversy  as  to  whether 
certain  special  words  are  necessary  for  the  creation  of  marriage. 
(Zeid  Bey,  Sharh  el  Ahwal  el  Shakhsia,  1,  p.  12.)  But,  how- 
ever this  may  be,  M^hat  is  meant  in  the  French  law  by  saying'  that 
a  contract  is  formal  or  solemn  is  that  some  form,   though  not 
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the  use  of  any  particular  words,  is  prescribed  as  essential.  Gifts 
of  immoveables  and  hvpothecs  must  be  made  by  an  official 
instrument — acic  authcuiiquc.  (C.  C.  E.  48/70,  557/681  ; 
C.  C.  F.  931:    C.  C.  Q.  776:    C.  C.  F.  2127:    C.  C.  Q.2040.) 

And  under  the  French  Code  and  the  Code  of  Quebec  marriage 
contracts  likewise  must  be  made  in  notarial  form.  (C.  C.  F. 
1394:  C.  C.  Q.  1264.)  The  requirement  of  a  pai-ticular  form 
as  essential  to  the  existence  of  a  contract  is  to  be  carefully  distin- 
guished from  the  case  in  which  it  is  said  that  the  contract  can 
only  be  proved  by  writing. 

Where  writing  is  required  only  as  matter  of  proof,  and  the 
parties  come  to  an  agreement  verbally,  there  is  a  contract  between 
them,  though  it  may  be  impossible  to  prove  it.  For  example, 
the  provision  that  contracts  of  which  the  value  exceeds  a  certain 
amount  can  only  be  proved  b}'  writing  is  merely  a  rule  of 
evidence.  There  is  a  contract  without  writing  if  the  parties  have 
so  agreed.  If  the  defendant  can  be  got  to  admit  its  existence,  as, 
for  instance,  by  the  tender  of  an  oath,  the  contract  is  perfectly 
valid.     (See  C.  C.  E.  215/280:  C.  C.  F.  1341.) 

But  when  the  law  says  that  a  contract  can  only  be  made  in  a 
certain  way,  there  is  no  contract  at  all  unless  this  condition  is 
satisfied.    "(B.-L.  et  Bardi-.  1.  n.  22:  Planiol.  2.  n.  973.) 

Real  contracts. 

There  are  certain  contracts  which  by  their  nature  arise  only 
upon  the  delivery  of  a  thing. 

According  to  the  Roman  law  the  contracts  of  loan,  in  its  two 
varieties  of  loan  for  consumption  and  loan  for  use,  the  contract 
of  deposit,  and  the  contract  of  ple.dgc_canie  into  existence  only  by 
delivery  of  the  thing  lent  or  deposited  or  pledged. 

The  only  right  of  action  which  arose  out  of  the  contract  was 
the  action  for  the  restitution  of  the  thing,  and  an  action  foa' 
restitution  presupposes  that  the  thing  to  be  restored  is  in  the 
hands  of  the  debtor.  In  like  manner  the  French  Code  and  the 
Code  of  Quebec  say  of  deposit  and  of  pledge  that  the  contract  is 
complete  only  by  delivery.  (C.  C.  F.  1919;  C.  C.  Q.  1797; 
C,  C.  F.  2071;  C.  C.  Q.  1966.)  And  they  say  of  loan  that 
it  is  a  contract  by  which  the  lender  gives  something  to  the 
borrower  to  be  returned.  (C.  C.  F.  1875:  C.  C.  Q.  1763. 
See  D.  N.  C.  C.  art.  1107,  n.  16.) 

The  Egyptian  Code,  though  less  clear,  is  to  the  same  effect. 
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(C.  C.  E.  464/565,  467/568,  482/590,  540/662.)  But  in  the 
Roman  law  there  was  this  important  difi'creucc  that  an  agreement 
to  Lend  or  to  pledge  or  to  make  a  deposit  was  not  binding;  it  was 
a  mere  pact.  (Girard,  Mmiuel,  5th  ed.  p.  436.)  In  the  modern 
law  this  is  not  so.  The  contract  of  loan  or  deposit  in  the  strict 
sense  does  not  arise  until  the  thing  has  been  delivered.  But  the 
promise  to  lend  or  to  make  a  deposit  is,  if  accepted,  a  binding 
consensual  contract.  In  a  loan  there  are,  therefore,  two  succes- 
sive contracts:  (1)  the  consensual  contract  to  make  the  loan,  which 
is  a  unilateral  contract  creating  an  obligation  on  the  part  of  the 
lender  only,  and  (2)  the  real  contract  which  comes  into  existence 
when  the  thing  is  delivered,  and  is  a  unilateral  contract  creating 
an  obligation  on  the  part  of  the  borrower  only.  The  lender's 
obligation  to  lend  is  extinguished  when  the  delivery  is  made,  and 
the  borrower's  obligation  to  return  the  thing  lent  comes  into 
existence.  In  the  contract  of  deposit  there  is  (1)  a  promise  by 
the  future  depositary  to  receive  the  thing,  an  obligation  which 
is  extinguished  when  he  gets  it,  and  (2)  the  obligation  to  restore 
the  thing  which  arisefe  upon  the  deliver}^  to  him.  (B.-L.  et 
Barde,  I,  n.  23;  Aubry  et  B,au,  5th  ed.  4,  p.  467;  Planiol,  2, 
n.  996,  note  1.) 

Practical  importance  of  distinction  between  real  and 
consensual  contracts. 

There  are  practical  consequences  resulting  from  the  theory  that 
these  contracts  are  real  in  the  modern  law. 

If  a  debtor  has  promised  to  pledge  articles  as  security  for  a 
debt,  the  creditor's  real  right  of  security  does  not  arise  until  he 
has  got  the  actual  po'ssession.  (B.-L.  et  de  Loynes,  Du  Nanfisse- 
ment,  des  Privileges  et  Hypotheques,  1,  n.  6;  Aubry  et  Rau, 
4th  ed.  4,  p.  699;  D.  N.  C.  C.  art.  2071,  n.  69.) 

UjitiL-that  time,  therefore,  these  articles  are  liable  to  be  seized 
by  other  creditors.  And  in  the  loan  for  consumption  of  a  deter- 
minate thing  such  as  a  particular  cask  of  oil,  it  is  the  delivery 
which  makes  the  borrower  the  owner,  and  if  after  the  promise 
to  lend,  but  before  delivery,  the  thing  were  to  perish  by  a  fortuitous 
event,  there  would  be  no  obligation  on  the  borrower  to  return  its 
value.     (See  B.-L.  et  Barde.  1,  n.  23;  Planiol  2,  n.  996.) 
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CHAPTER   V. 

UNLAWFUL   CONTRACTS. 

The  Egypiian  Codeis  sa}-:  an  obliyutlon  exists  only  if  it  has  a 
definite  mid  l-awfid  cause,  and  the  object  of  an  obligation  tnmt 
Htider  pain  of  nullity  he  the  doing  of  something  lawful  and  •pos- 
sible, and,  in  the  case  of  an  obligation  to  transfer  a  thing,  such 
thing  must  be  an  object  of  commerce;  it  must  be  detenninate  at 
least  as  to  its  kind,  and  its  quality  must  admit  of  being  deter- 
mined ac4X>rding  to  the  circumstances.  (C.  C.  E.  94,  95/148, 
149.)  In  all  the  cases  in  Avhicli  an  obligation  has  an  unlawful 
cause  this  can  only  be  because  it  binds  the  party  to  the  doing  of 
something  which  is  unlawful.  It  is  therefore  unnecessary  to  say 
that  an  obligation  must  have  both  a  lawful  cause  and  a  lawful 
object.  It  would  have  been  quite  enough  to  say  that  it  must 
have  a  lawful  object.  The  legislator  might  have  omitted  alto- 
gether the  requirement  of  cause,  as  the  German  and  the  Swiss 
Codes  have  done.  The  French  Code  does  not  confuse  the  cause 
and  the  object  to  the  same  extent,  because  under  its  terms  the 
object  is  not  always  an  act;  it  may  be  a  thing.  In  the  obliga- 
tion de  donner  the  object  is  a  thing.  If  I  sell  jou.  a  horse  the 
object  of  the  sale  is  the  horse.  And,  accordingly,  the  French 
Code  docs  not  say  that  the  object  of  a  contract  must  be  lawful. 
It  merelj'  says  that  it  must  be  certain  and  be  an  object  of  com- 
merce. For,  obviously,  a  horse  cannot  be  either  lawful  or  uji- 
lawful.  (C.  C.  F.  1126-1129.)  Under  the  French  Code  it  is 
only  when  the  object  of  the  contract  is  to  do  or  not  to  do  some- 
thing that  we  can  say  the  object  is  lawful  or  unlawful.  (See 
Pand.  Fran(}.  Oblig.  n.  7666.) 

The  Egyptian  legislator,  logically  enough,  insists  that  the  obli- 
gation to  give  is  merely  a  variety  of  the  obligation  to  do.  If  I 
sell  you  my  horse  I  bind  myself  to  deliver  it,  that  is,  to  do  some- 
thing. The  object,  therefore,  of  every  obligation  is  the  doing  of 
something.  {Supra,  p.  64.)  But,  having  takeai  up  tliis  posi- 
tion, the  Egyptian  legislator,  to  be  consistent,  ought  to  have 
dispensed  with  the  requirement  of  a  lawful  cause  and  contented 
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himself  with  saying  that  the  object  of  an  obligation  must  be  an 
act  or  an  abstention  which  was  lawful.  From  the  practical  point 
of  view  it  is  immaterial  whether  we  say  that  an  obligation  is 
unlawful  because  its  cause  is  unlawful  or  because  its  object  is 
unlawful.  What  is  important  is  to  know  what  contracts  are 
considered  by  the  law  to  be  unlawful. 

C^  lit  is  not  only  when  a  contract  is  challenged  as  a  whole  tliat 
this  question  arises..?  It  arises  also  when  some  particular  clause 
is  challenged  in  a  contract  which  is  otherwise  lawful.  For 
example,  a  contract  of  carriage  may  contain  a  stipulation  tliat 
the  carrier  shall  not  be  liable  for  the  loss  of  the  goods  even  though 
it  was  caused  by  the  fault  of  his  servants.  Is  such  a  stipulation 
against  public  order?  And  similarly  when  a  legacy  is  left  subject 
to  a  condition  that  the  legatee  shall  do  or  not  do  something  the 
question  may  arise  if  such  a  condition  can  laiwfuUy  be  made. 
If  the  legatee  could  not  have  bound  himself  by  contract  to  do  or 
not  to  do  this  particular  thing  then  the  condition  will  be  void. 

*^  5  uj-  What  contracts  are  unlawful. 

The  Egyptian  Codes  do  not  attempt  to  explain  when  the  cause 
of  ant  obligatiotL  is  considered  unlawful.  The  French  Code  Bays: 
la  cause  est  illiciie,  quand  elle  esLprohibee  peer  la  loi,  quand  elle 
est  Qontmirc  aM'X  bonnes  moew's  ouaVordre  public.  (C.  C.  F. 
\  1133.)  The  Egyptian  legislator  apparently  thought  that  this 
%  definition  did  not  elucidate  the  matter,  but  he  obviously  intends 
m  to  make  no  change  in  the  law.  When  a  contract  is  forbidden  by 
law  or  is  contrary  to  good  morals  or  to  public  policy  it  has  an 
unlawful  cause,  or,  as  I  should  prefer  to  say,  an  unlawful  object. 
It  is  easy  to  identify  the  contracts  which  are  expressly  forbidden 
by  the  law.  But  it  is  more  difficult  to  say  when  a  contract  is 
contrary  to  good  morals  or  to  public  policy.  We  must  not  make 
the  mistake  of  supposing  that  a  court  can  declare  a  contract  void 
because  it  appears  to  be  unjust  or  exorbitant.  Such  contracts 
are  no  doubt  in  a  certain  sense  contrary  to  good  morals  and 
public  policy,  but  it  would  be  very  dangerous  if  any  contract 
could  be  declared  void  merely  because  a  judge  did  not  approve 
of  it. 

It  was  said  by  a  famous  English  judge.  Sir  George  Jessel. 
"It  must  not  be  forgotten  that  you  are  not  to  extend  arbitnai^ily 
these  rules  which  say  that  a  given  contract  is  void  as  bein,g 
against  public  policy,  because  if  there  is  one  thing  which  more 
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than  auothor  public  policy  requires  it  is  tliat  men  of  full  age 
and  conipcteuit  understanding  shall  have  th^e  utmost  liberty  of 
contracting,  and  that  their  contracts  wben  entered  into  freely 
and  voluntarily  shall  be  held  sacred  and  shall  be  enforced  by 
courts  of  justice.  Therefore,  you  have  this  public  policy  to 
consider  that  you  are  not  lightl}'  to  interfere  with  this  freedom 
of  contract.'"  {Printing  wid,  Numej'ical  Registering  Co.  v. 
Sumpmu,  1875.  L.  E.  19  Ex.  462.  44  L.  J.  Ch.  705.  Cf.  per 
Lord  Atkinson,  in  Herbert  MorriiS  Ltd.  v.  Saxelhy,  1916,  2  A.  C. 
at  p.  699,  85  L.  J.  Ch.  at  p.  216.)  And  this  is  as  true  in' 
tho  French  law  as  in  the  English.  The  courts  do  not  exist  to 
supervise  and  regulate  the  bargains  of  private  citizens  unless 
these  citizens  belong  to  one  of  the  specially  protected  classes, 
such  as  minors  or  lunatics.  If  other  people  make  foolish  con- 
tracts this  is  their  alfair.  (Civ.  19  mars  1913.  D.  1916.  1.  238. 
Infra,  p.  363.) 

It  has  been  indeed  suggested  that  by  this  time  all  the  classes 
of  contracts  which  tlie  law  will  consider  as  against  public  policy 
have  been  discovered,  and  that  unless  a  case  presented  to  the 
courts  is  one  of  the  familiar  varieties  the  court  has  no  right  to 
declare  it  to  be  contrary  to  public  policy.  Certain  classes  of 
contracts,  such  as  those  to  commit  a  crime,  to  interfere  with  the 
freedom  of  trade,  and  so  forth,  are  recognised  as  unlawful,  but 
it  is  too  late  now  for  the  courts  to  invent  new  heads  of  public 
policy.  (See  per  Halsbury.  L.C.,  in  Janson  v.  Driefontein 
Conml.  Mines,  1902,  A.  C.  at  p.  491,  71  L.  J.  K.  B.  at  p.  861.) 
Lord  Halsbury  says:  "I  deny  that  any  court  can  invent  a  new 
head  of  public  policy.'"  As  an  American  writer  puts  this 
view:  "  Public  policy  is  not  now  treated  as  a  safe  or  a  trustworthy 
guide  for  legal  decision  beyond  the  old  established  limits." 
(Parsons  on  Contracts,  9th  ed.  p.  909.)  But  Sir  Frederick 
Pollock,  while  stating  that  the  general  tendency  of  modern  ideas 
is  no  doubt  against  tlie  continuance  of  a  jurisdiction  to  hold 
contracts  void,  simph-  because  in  the  opinion  of  the  court  they 
are  against  the  public  interest,  although  the  grounds  of  the  judg- 
ment may  be  novel,  goes  on  to  say:  "On  the  other  hand  there  is 
a  g-ood  deal  of  modern  and  even  recent  autlioritv  which  makes 
it  difficult  to  deny  its  contined  existence."  (Pollock,  Contraets, 
8th  ed.  p.  328.;  The  chapter  is  not  closed,  and  from  time  to 
time  new  instances  occur  of  contracts  not  easy  to  classify  which 
are  avoided  as  against  public  policy.  The  law  if  it  is  to.be  alive 
must  be  able  to  deal  with  new  facts.     (See  WiIso7i  v.  Carnley-, 
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1908,  1  K.  B.  729,  77  L.  J.  K.  B.  594;  ^'aylm■,  Bmzmi  d  Co. 
V.  Kramische  Industrie-Gesellschaft,  1918,  1  K.  B.  331,  87  L.  J. 
K.  B.  1066.) 

It  is  certainly  not  true  in  the  French  law  that  the  courts  have 
no  power  to  declare  a  contract  void,  unless  it  falls  under  one  of 
the  familiar  heads  of  unlawful  contracts.  But  the  courts  which 
have  this  power  are  bound  to  exercise  it  with  the  greatest  possible 
discretion  and  to  avoid  interfering  with  freedom  of  contract  unless 
this  a23pears  to  be  indispensable  in  the  public  interest. 

It  is  remarkable  how  closely  the  English  and  the  French  law 
agree  in  regard  to  the  contracts  which  are  to  be  considered  un- 
lawful. The  courts  in  the  two  countries  have  arrived  quite 
independently  at  the  same  conclusion  in  regard  to  very  many 
of  these  contracts.  On  this  account  the  English  cases  afford 
useful  illustrations  of  principles  accepted  in  the  French  law,  and 
it  wiU  be  convenient  to  give  some  references  to  them  for  purposes 
of  comparison. 

Classes  of  unlawful  contracts. 

The  three  broadest  classes  into  wliich  unlawful  contracts  may 
be  divided  are  these;  — 

(1)  Agi'eements  to  do  something  which  is  positively  forbidden 
by  law,  such  as  to  commit  a  crime  or  to  break  a  statute'. 

(2)  Agreements  to  do  something  not  expressly  forbidden  by 
law  but  contrary  to  morality. 

(3)  AgTeements  to  do  something  not  forbidden  by  law  or 
immoral  but  still  contrary  to  public  policy. 

The  French  expression  bonnes  moRUrs,  as  used  in  C.  C.  F.  1133, 
is  wider  than  the  term  '"  morality,"  which  as  used  in  the  English 
cases  means  practically  sexual  morality.  (Pollock,  Co?i tracts ^ 
8th  ed.  p.  316.)  And  when  we  consider  class  (3),  the  agree- 
ments contrary  to  public  policy — contraires  a  Vordre  public— it 
is  clear  that  this  term  does  not  explain  itself. 

Derogation  from  laws  of  public  order. 

The  French  Code  contains  an  article:  on  ne  pent  deroger,  par 
des  conventions  particulieres,  aux  loi>s  qui  interessent  Vordre  ptiblic 
et  les  bonnes  moeurs.  (C.  C.  F.  6.)  The  same  rule  is  expressed 
more  clearly  and  simply  in  the  Civil  Code  of  Quebec,  thus: — 'A'o 
one  oan  by  private  agreement  validly  contravene  the  laws  of  public 
order  and,  good  morals .     (C.  C.  Q.  13.) 
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In  Egypt  the  Decree-  oi  Reorganisation  of  the  Native  Cowts 
contains  a  provision  to  the  same  effect  (art.  28).  It  is  unlawtiil 
to  contravene  a  law  of  public  order.  But  the  legislature  which 
.  ^^o  «nacts  a  law  tk)es  not  as  a  rule  declare  whether  it  is  to  be  coii- 
sidereii  a  law  of  public  order  or  not.  The  courts  have  to  determine 
this  from  the  chaiacter  of  the  law  itself.  In  many  cases  it  is  clear 
enough.  Constitutional,  administrative  or  criminal  laws,  laws 
concerning  status,  or  limiting  the  capacity  of  persons,  are  familiar 
examples  of  laws  which  cannot  be  modified  by  the  agreement  of 
parties.  (Aubry  et  Ran,  5th  ed.  1,  p.  178;  D.  N.  C.  C.  art.  6, 
n.  16.  See  Aix,  8  dec.  1896.  sous  Civ.  24  janv.  1899,  D.  1900. 
1.  533.) 

On  the  other  hand,  a  person  possessing  the  capacity  to  contract 
/  and  to  alienate  may  renounce** a  right  which  he  enjoys  by  the  law 

if   this   right   is    given   to   him   in   his   private    interest    merely. 
(Aubry  et  Rau,  5th  ed.  4,  p.  331.) 

So,  for  instance,  if  a  man  has  acquired  the  right  to  plead  the 
defence  of  prescription  he  may,  if  he  chooses,  renounce  it;  it  is 
not  a  matter  of  public  interest  that  he  should  take  the  plea.  So 
also  the  law  gives  to  an  owner  of  immoveables  certain  legal  rights 
generallv'  called  servitudes,  though  this  designation  for  them  is 
not  very  correct,  such  as  the  right  to  prevent  his  neighbour  from 
having  a  direct  view  over  his  land  at  a  less  distance  than  one 
metre.  (C.  C.  E.  39  61.  See  Aubry  et  Rau,  5th  ed.  2,  p.  303.) 
But  there  is  nothing  to  prevent  an  owner  from  renouncing  his 
right  to  object  to  this.  (Aubry  et  Rau,  5th  ed.  3,  p.  181;  De 
Hults,  Rep.  Sa-vitudes,  n,  56  ;  C.  A.  Alex.  15  mars  1906, 
B.  L.  J.  XVIII,  154.)  <But  it  is  otherwise  if  the  servitude  is 
one  of  those  which  are  imposed  for  the  benefit  of  the  state  and 
not  for  the  benefit  of  private  owners.  (See  C.  C.  E.  30/51.) 
When  the  servitude  is  what  French  writers  call  a  sermtude  legnle 
d'utilite  puhlique  private  parties  cannot  alter  it  by  contracts. 
So,  if  the  law  says  that  an  owner  must  carry  the  rain  water  from 
0  his  house  on  to  his  own  land  or  on  to  the  public  road  in  such  a 
way  as  to  comply  with  the  regulations  for  public  health,  this  is 
a  law  of  public  interest.  (C.  C.  E.  42/64. )'  So  also  is  the 
sci-vitude  which  prevents  the  owner  of  land  within  five  cassabas 
(17  metre'^  75  cm.)  from  a  railway  from  alienating  it  without 
administrative  authority.  (Decree  25  juill.  1864.  See  De 
Hults,  Rep.  Servitiides,  n.  95;    Lamba,  Code  Administratif ,  p. 

106.; 

Laws  and  regulations  for  protecting  the  health  and  security 
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of  th(i  community  are  familiar  examples  of  laws  of  public  ordor. 
And  they  are  none  the  less  so  though  they  may  be  limited  to 
certain  classes  of  the  community,  as,  for  instance,  to  the  workers 
in  some  particular  trade.  /)  A  French  reglement  ordered  employers 
of  industry  who  used  white  lead  for  painting  to  supply  their 
workmen  with  special  garments  for  their- work,  and  to  make  sure 
that  these  garments  were  used  and  were  frequently  washed,  the 
washing  to  be  done  at  the  expense  of  the  employers.  A  work- 
man who  knew  the  regulation  supplied  his  own  working  clothes 
and  had  them  washed  at  his  own  expense  for  four  years,  receiving 
higher  wages  on  that  account.  It  was  held  he  was  entitled  to 
recover  his  expenses  thus  incurred.  The  parties  could  not 
derogate  from  the  law  of  piiblic  order.  (Cass.  30  mai  1907, 
D.  1908.  1.  380.)      .       ,,  ^   ' 

S>o,  a  debtor  cannot  compromise  his  right  to  sue  for  repetitioii 
of  money  paid  by  way  of  private  advantage  to  one  creditor,  or  a 
client  who  has  made  the  prohibited  pactum  de  quota  litis  with 
his  lawyer  cannot  compromise  his  right  of  challenge.  In  both 
cases  the  right  which  he  has  is  given  to  him  bj'  a  law  of  public 
order.  (C.  A.  Alex.  9  mars  1898,  B.  L.  /.  X,  180;  C.  A. 
Alex.  24  dec.  1896,  E.  0.  XXII,  96.) 

In  many  cases  it  is  by  no  means  an  easy  matter  to  decide 
whether  the  law  in  question  is  or  is  not  a  law  of  public  order. 
Take,  for  example,  the  important  rule  that  oblig-ations  the  value 
of  which  is  above  100  P.T.,  subject  to  certain  exceptions,  cannot 
be  proved  by  witnesses.  Is  this  a  law  of  public  order  or  not? 
If  it  is,  the  court  ought  not  to  aUow  the  evidence  of  witnesses  to 
be  received,  even  though  the  party  entitled  to  take  the  objection 
should  not  do  so.  (D.  N*  C.  C.  art.  1341,  nos.  194  seq.)  This 
question  will  be  referred  to  later,  and  is  mentioned  here  merely 
as  an  illustration  of  the  fact  that  there  may  be  great  differences 
of  opinion  as  to  whether  a  law  is  of  public  interest  or  not.  We 
can  do  something  to  elucidate  the  matter  by  examples,  but  it  is 
not  possible  to  find  any  sharp  criterion  for  disting-uishing  laAvs 
of  public  interest  from  other  laws. 

What  contracts  are  against  public  order? 

Speaking  roughly,  we  may  saj'  that  when  an  agreement  is  void 
as  against  public  order  this  is  either  because  it  tends  to  injure 
tne_^tatc  directly  or  because  it  tends  to  deprive  an  individual 
citizen  of  some  right  or  freedom  of  action  which  is  given  him 
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"by  th<"  law  upon  some  ground  of  public  interest.  If  the  right 
is  of  this  kind  it  is  not  to  be  taken  from  him  even  by  his  own 
■consent.  To  diminish  his  freedom  is  to  injure  the  state  indirectly . 
Most  of  the  contracts  which  are  considered  to  be  against  public 
policy  will  fall  under  one  or  other  of  the  following  heads:  — 

(1)  Contracts  which  interfere  with  good  government,  with  the 
administration  of  justice,  or  with  the  proper  discharge  of  official 
duties,  or  which  tend  to  weaken  the  state  in  carrying  on  a  war. 

(2)  Contracts  which  contemplate  the  breach  of  duty  as  a 
citizen. 

(3)  Contracts  which  interfere  with  duties  arising  from  the 
family  law. 

(4)  Contracts  which  interfere  with  certain  kinds  of  freedom, 
especially  (a)  freedom  of  marriage;  (b)  freedom  of  willing; 
(c)  fi-eedom  of  occupation,  trade  and  competition. 

(5)  Certain  stipulations  limiting  one's  liability  for  fault. 

(6)  Agi"e«ments  made  by  a  concessionaire  of  the  right  to  con- 
struct or  to  operate  some  service  of  public  utility  by  which  he 
undertakes  to  refrain  from  exercising  the  powers  given.  But, 
in  fact,  no  classification  of  unlawful  contracts  can  be  more  than  a 
rough  approximation.  Room  must  be  left  for  judicial  dis- 
cretion.    And  we  must,  therefore,  have  a  head, 

(7)  Miscellaneous,  in  which  to  put  cases  not  easily  brought 
under  any  one  of  the  familiar  heads. 

The  examples  of  the  three  broad  classes  of  unlawful  contracts 
which  will  be  given  are  merely  illustrations  and  must  not  be 
regarded  as  in  any  way  exhaustive. 

Proof  of  illegality. 

The  unlawful  character  of  an  obligation  may  be  proved  by 
any  methods  of  proof  without  distinction.  (Colin  et  Capitant, 
■^rp.  632;  D.  N.  C.  C.  art.  1131,  nos.  139  seq. ;  art.  1388, 
n.  282;  Rcq.  4  mars  1914,  D.  191G.  1.  27.) 

Class  1. 

Agreements  to  do  something  positively  forbidden  by  law. 

It  is  not  necessary  to  give  many  examples  of  this  rule  as  its 
application  is  not  attended  with  difficulty.  If  there  is  a  law 
which  says  in  so  many  words  that  a  certain  act  is  not  to  be  done, 
no  contract  in  defiance  of  this  law  can  be  valid.  An  agreement 
to    reward    a    man    foi'    committinir    a    crime    cannot    be    valid. 
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(Laurent,  16,  n.  143;   Larombiere,  art.  1133,  n.  5,  and  n.  31.) 

.2-  So,  likewise,  an  ag-reement  to  pay  interest  above  tbe  legal  rate 

is  null  to  tlie  extent  of  the  excess.      (See  under  interpretation 

of   contracts,   and    under    damages    for    breach    of    a    pecuniary 

■  obligation.) 

Agreements  between  private  persons  and  public  officials. 

In  Egypt  any  person  who  gives  or  promises  to  a  public  official 
any  benefit  as  a  motive  for  his  doing  or  forbearing  to  do  any- 
-3  'thing  in  his  official  chamcter, commits  a  penal  offence.  (N.  P.  C. 
89;  M.  P.  C.  95;  jyrajt  Fmal  Code,  188.)  It  follows  that  no 
action  can  be  brought  upon  a  promise  to  pay  such  a  reward. 
And  agreements  to  pay  rewards  to  public  officials  for  performing 
A  ^  acts  connected  with  their  official  duties  are  invalid  although  they 
may  be  made  without  any  concealment  and  may  be  sanctioned 
by  custom.  In  a  recent  French  case  a  question  arose  in  regard 
to  payments  made  by  a  butcher  to  a  veterinary  surgeon  appointed 
by  the  public  authority  to  inspect  animals  in  the  abattoir.  The 
Tjutcher  agreed  to  pay  the  veterinary  surgeon  certain  fees  on  con- 
dition that  he  examined  his  animals  at  particular  times.  It 
appeared  that  this  was  in  accordance  with  custom,  but  it  was 
held  that  the  agreement  was  unlawful.  It  amounted  a  faire 
salmier  un  fonctionnaire  charge  d'un  controle  public  par  la  per- 
somie  meme  qui  doit  etre  controlee.  (Cass.  5  dec.  1911,  D.  1913. 
1.  120.)  Contracts  by  which  bribes  are  offered  to  third  persons 
to  induce  them  to  influence  officials  will  be  dealt  with  later. 

Carrying  on  unlawful  business. 

^  A  contract  of  partnership  is  unlawful  if  it  is  to  conduct  a 
gaming-house,  or  an  unauthorised  lottery.  (See  M.  P.  C.  316, 
317;  N.  P.  C.  307,  308;  Bmft  Penal  Code,  272,  273;  Loi  du 
9  janv.  1904,  s.  18  ;  Deeret  de  7  mars  1905  ;  Lamba,  Code 
Administratif,  p.  183  and  p.  337;   C.  A.  Alex.  28  mars  1878, 

^  li.  O.  Ill,  167.)  An  agreement  between  an  author  and  a  pub- 
lisher contained  a  clause  that  the  author  assumed  the  entire 
responsibility  for  all  actions,  civil  or  criminal,  which  third  parties 
might  bring  against  the  publisher.  This  clause  was  held  to  be 
unlawful.  It  tended  to  induce  the  publisher  to  publish  a  work 
of  a  libellous  nature.     (Pteq.  25  oct.  1909,  D.  1911.  1.  423.) 

^  Other  examples  of  the  rule  are  a  partnership  to  manufacture 
and  sell  an  article  the  sale  of  which  is  prohibited.       (D.   Rep. 

3  Oblig.  n.  586.)     Or  the  sale  of  a  pharmacy  to  a  person  without 
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a  diploma.  (Eoq.  24  nov.  1902,  D.  1903.  1.  80.)  So  if  the 
law  forbids  a  doctor  or  a  dentist  from  employing-  an  unqualified 
assistant  an  agri^mont  to  the  contrary  will  be  void,  and  no  action 
will  lie  for  the  wrongous  dismissal  of  the  assistant.  (Cass. 
19  nov.  1895,  D.  96.  1.  300;  Orleans,  11  nov.  1899,  S.  1900. 
•J.   lb.) 

Consent  to  another's  committing  a  crime. 

(f ^  An  agreement  to  allow  another  to  commit  a  crime  is  invalid. 
The  consent  of  the  victim  cannot  legalize  the  act.  But  where 
boxing  matches  are  not  ^^rohibited  a  contract  to  take  part  in  one 
is  not  milawful.  (See  Douai,  3  dec.  1912,  D.  1913.  2.  198.  Cf . 
D.  Z?t'p.  Pratique ,  ro.  Duel,  u.  1.) 

This  subject  belongs  more  naturally  to  the  law  of  responsibility. 

Private  agreement  by  insolvent  debtor  giving 
advantage  to  creditor. 

/;  B}'  the  Egyptian  Penal  Codes  it  is  a  criminal  act  for  a  creditor 
to  stipulate  '"either  with  the  insolvent  debtor  or  with. any  other 
persons  for  any  private  advantages  on  account  or  under  the  pre- 
text of  his  vote  in  the  deliberations  in  the  insolvency  proceedings," 
or  to  make  '"  any  private  arrangement  for  his  own  advantage 

f  I  and  to  the  prejudice  of  the  general  body  of  creditors."  (M.  P.  C. 
'300:  N.  P.  C.  292;  Draft  Peml  Code,  432.  See  C.  A.  Alex. 
10  juin  1908,  B .  L-.- J-.-~  XX,  289.)  Agreements  fraudulently 
giving  a  preference  to  an  individual  creditor  are,  unfortunately, 
very  common,  not  only  when  there  is  a  regular  scheme  of  settle- 
ment, confirmed  by  the  court — concordat  judiciaire — but  also  when 
the  debtor  and  his  creditors  have  come  to  a  voluntary  agreement 
as  to  the  settlement  of  the  claims — concordat  amiable  et  extra- 
judiciaire.  (See  Lyon-Caen  ct  Renault,  Mamiel  de  Droit  Com- 
mercial, 11th  ed.  u.  1170.)  In  either  case  such  agreements  are 
against  public  policy.  The  policy  of  the  law  is  that  .creditors 
shall  share  the  estate  of  their  debtor  in  proportion  to  their  claims, 
upon  an  equal  footing,  except  in  so  far  as  some  of  thorn  may 
have  legal  grounds  of  preference. 

Such  fraudulent  agreements  are  particularly  apt  to  occur  in 

/  connection  with  the  voluntary  scheme  of  settlement,  or  concordat 

^amiable.     An  embarrassed  debtor  naturally  desires  to  come  to 

a  private  agreement  with  his  creditors  and  in:  this  way  to  avoid 

the  cumbrous  and  painful  procedure  of  insolvency.     But  unless 

all  tlie  creditors  are  willing  to  agree  to  take  the  composition 
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which  he  offers  the  arrangement  cannot  be  carried  out.  If  one 
of  the  creditors  is  obstinate  the  concordat  amiable  is  excluded. 
In  order  to  overcome  the  opposition  of  such  a  creditor  and  to 
induce  him  to  give  his  consent  to  the  voluntary  scheme  of  settle- 
ment, the  debtor  promises  to  pay  him  in  full  or  to  pay  him  a 
larger  dividend  than  the  other  creditors.  This  is  a  fraud  upon 
the  other  creditors,  because  they  only  agreed  upon  the  under- 
standing that  all  the  other  creditors  were  being  treated  equally. 
There  is  no  public  policy  which  jDrevents  one  creditor  getting  an 
advantage  over  the  others  if  this  is  given  to  him  openly  with 
the  consent  of  them  all.  (C.  A.  Alex.  19  mars  1908,  B.  L.  J. 
XX,  133;  C.  A.  Alex.  15  avril  1908,  B.  L.  J.  XX,  178.)  But 
if  it  is  done  behind  their  backs  it  is  in  the  highest  degree  against 
public  policy.  (C.  A.  Alex.  19  mars  1908,  ut  sttp. ;  C.  A.  Alex. 
2  dec.  1903,  B.  L.  J.  XVI,  21;  Paris,  9  mai  1898,  D.  98.  2.  490; 
DaU.  Code  de  Commerce  Armote,  art.  598,  nos.  1  sm.  and  Code 
Com.  Ann.  Supp.  art.  598,  nos.  18,  661  seq.)  iThe  Frencg^ 
Commercial  Code  says  that  a  creditor  who  has  obtained  a 
fraud ulerit  advantage  must  restore  it  to  the  mass.  (See  C .  Comm. 
F.  art.  598.)  This  is  the  best  way  of  putting  a  stop  to  the  cm"S!e 
jjf  such  private  arrangements.  (D.  liep.  vo.  FaiUite,  n.  \6\S_,^y-^ 
IThe  Egyptian  \  codes  are  silent  on  this  point,  but  the  law  is  the 
same. /V The  courts  will  not  allow  the  law  to  be  evaded  by  the 
debtor  arranging  not  to  gite  the  creditor  a  written  promise  of 
advantage  until  after  the  concordat, -nov  will  it  listen  to  the  plea 
that  the  debtor  compromised  his  right  to  sue  for  repetition, 
for  there  cann,ot  be  a  compromise  of  a  claim  which  rests  upon 
public  order.  And  it  is  no  defence  to  an  action  of  repetition 
by  the  debtor  that  he  was  a  party  to  the  fraud  and  sues  oh^turp^em 
cay^m,  because  the  law  presumes  that  a  debtor  who  makes 
an  arrangement  of  this  kind  is  not  a  free  agent  but  was  subject 
to  moral  constraint — violence  morale .  (C.  A.  Alex.  9  mars  1898, 
B.  L.  J.  X,  180;  C.  A.  Alex.  19  mars  1908,  B.  L.  J.  XX,  133.) 
Il^he  English  la\\>,  takes  the  same  view  of  this  matter.  The  Court 
of  Exchequer  Chamber  said,  "It  is  true  that  both  are  in  delicto, 
because  the  act  is  a  fraud  upon  the  other  creditors,  but  it  is  not 
p<ir  deliettmi,  because  the  one  has  the  power  to  dictate,  the  other 
no  alternative  but  to  submit."  {Atkinson  v.  Denhy,  1861, 
6  H.  &  N.  778,  30  L.-  J.  Ex.  362,  123  R.  K  824.)  The  English 
law  as  to  agreements  in  fraud  of  ca-editors  is  the  same  as  the 
French.  (See  ex  parte  Mikm;  1885,  15  Q.  B.  D.  605,  54  L.  J. 
Q.  B.  425;  Bauglish  v.  Temiofni,  1866,  L.  R.  2  Q.  B.  49,  36 
w.  8 


114  THE  LAW  OF  OBLIGATIONS. 

L.  J.  Q.  B.  10:  PoUock,  Contracts,  8tli  ed.  p.  293.  Cf.  in 
Quebec,  Cote  v.  La  Biniquc  de  St.  Hyacwthe,  1910,  R.  J.  Q. 
38  S.  C.  481.) 

Class  2. 

Agreements  to  do  something  not  expressly  prohibited  by  law, 
but  contrary  to  morality. 

Here  we  get  upou  niofc  diilicult  ground  because  we  have  no 
text  of  the  law  to  guide  us.  It  is  in  many  cases  at  any  rate  not 
diflicult  to  say  with  certainty  that  an  act  is  a  crime  or  is  expressly 
prohibited  by  law,  but  it  may  be  difficult  to  decide  whether  an 
act  is  contrary  to  morality.  In  judging  whether  an  act  is  moral 
or  immoral  the  court  has  to  decide  according  to  the  standard  of 
morality  accepted  by  public  opinion.  The  rule  is  stated  in  an 
old  decision  in  these  terms:  11  faut  consider er  comme  contrmre 
mix  bonnes  moRUrs  ce  qui  est  contraire  a  la  morale  coutumiere, 
d'£st-d-dire  ce  que  ropinion  publiqiie  repute  ilMcite  pour  tous, 
ou  meme  pour  telle  ou  telle  clause  de  persomies.  (Turin,  30  mai 
1811,  D.  N.  C.  C.  art.  6,  n.  76.  Cf.  Beudant,  Explication  du 
titre  preliminaire,  n.  125.  See,  however,  Laurent,  1,  n.  56.) 
No  doubt  the  standard  varies  from  age  to  agie  and  is  not  alwayis 
the  same  in  one  country  as  in  another.  The  court  wiU  not  refuse 
effect  to  ^  contract  on  the  ground  that  it  is  contrary  to  morality 
unless  it  is  fully  satisfied  of  its  injurious  character.  Many  of 
the  kinds  of  contracts  which  are  considered  immoral  have  been 
so  considered  for  generations.  On  the  whole,  what  is  remarkable 
is  the  unanimity  with  which  the  courts  of  different  countries, 
appl3ing  different  systems  of  law,  agree  to  treat  certain  contracts 
as  immoral.  In  the  light  of  the  jurisprudence  the  expression 
"contrary  to  morality"  is  by  no  means  so  vague  as  it  might  at 
first  sight  appear.  It  is  not  of  course  denied  that  difficult  and 
doubtful  cases  may  and  do  present  themselves. 

The  broad  rule  is  that  a  contract  to  do  something  -immoral 
ZJ     or  to  facilitate  immorality  is  unlawful. 

,^^  Under  this  head  wiU  fall  promises  of  money  made  by  a  man 
to  a  woman  to  induce  her  to  commence  or  to  continue  illicit 
relations  with  him.  (B.-L.  et  Bardc,  1,  n.  310;  Fuzier- 
Herman,  Rep.  Gen.  vo.  Cmi-rmhinage,  nos.  60  seq. ;  T>.  Supp.  vo. 
OhUfj.  182;  Rai.  4  janv.  18^^?,  D.  97.  1.  126;  Req.  4  mars 
1914,  D.  1916.  1.  27;  Req.  25  jum  iS87,  D.  89.  1.  35:  C.  A. 
Alex.  15  mai  1907,  B.  L.  J.  XIX,  260.; 

But  it  is  promises  the  purpose  of  which  is  to  induce  immorality 
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which  are  unlawful.  There  is  no  immorality  in  the  promise 
to  make  provision  for  the  concubine  when  the  illicit  co- 
habitation has  terminated.  If  the  intention  is  to  make  com- 
pensation to  the  woman  for  loss  which  has  been  caused  to  her 
by  the  relationship  this  is  considered  by  the  French  jurisprudence 
as  the  fulfilment  of  a  natural  obligation.  (Rennes,  7  mars  1904, 
D.  1905.  2.  305;  D.  S'mpp.  vo.  Ohlig.  n.  183;  D.  N.  C.  C. 
art.  1133,  n.  467;  D.  N.  C.  C.  Additions,  art.  902,  nos.  48  seq. 
Supra,  p.  34.) 

In  these  cases  much  will  depend  upon  the  circumstances,  such 
as  the  character  of  the  woman  before  the  relationship  began,  the 
period  during  which  the  concubinage  has  lasted,  the  age  and 
position  of  the  parties  at  its  termination,  and  the  like.  If  when 
the  relationship  terminates  the  woman  is  of  an  age  at  which  it 
would  be  difficult  for  her  to  earn  her  own  living,  a  promise  by 
the  man  to  pay  her  an  annuity  for  life  may  be  a  reasonable 
provision.  (Rennes,  7  mare  1904,  ut  su\p.  and  Dissertation  by 
M.  Planiol.)  If,  in  all  the  circumstances  of  the  case,  the  sum 
promised  appears  to  be  excessive,  there  is  power  to  reduce  it  to  a 
reasonable  amount,  and  a  reasonable  amount  will  mean  such  a 
sum  as  may  be  considered  to  be  payment  of  the  natural 
obligation.  (Caen,  10  juill.  1854,  D.  55.  2.  162;  Panel.  Frang. 
vo.  06%.  n.7711.) 

These  principles  have  been  accepted  by  the  Native  Court  of 
Appeal  in  Egypt.  (C.  A.  13  juin  1909,  O.  B.  XI,  n.  3.)  In 
order,  however,  that  such  obligations  should  be  valid  it  must 
appear  that  they  were  intended  to  make  compensation  for  the 
wrong  done.  A  promise  of  money  to  a  mistress  on  the  termina- 
tion of  the  liaison  is  not  valid  if  it  was  made  to  procure  her- 
silence.  (Aix,  25  janv.  1883,  D.  83.  2.  237.)  In  the  English 
law  also  past  cohabitation  is  not  an  unlawful  consideration, 
though  by  the  technicality  of  the  English  law  such  a  promise 
cannot  be  enforced  unless  made  under  seal.  (Beaumont  v.  Reeve, 
1846,  8  Q.  B.  483,  15  L.  J.  K.  B.  141,  70  R.  R.  552.  See 
PoUock,  Contracts,  8th  ed.  p.  318.) 

Other  immoral  contracts  are  the  lease  of  a  house  of  prostitu-  rQ\ 
tion  or  the  assignment  of  such  a  lease.  (Alger,  15  nov.  1893, 
D.  94.  2.  528;  Paris,  14  dec.  1899,  D.  90.  2.  189;  B.-L.  et 
Barde,  1,  n.  310.  Cf .  in  Quebec,  Provident  Trust  and  Investment 
Co.  Ltd.  V.  Chapl&au,  1903,  R.  J.  Q.  12  K.  B.  451;  and  in  .Eng- 
land, Smithy.  White,  1866,  L.  R.  1  Eq.  626,  35  L.  J.  Ch.  454.) 
In  an  English  case  it  has  been  held  that  a  landlord  who  lets  a 

8   (2) 
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^^to  a  woman  knowing  she  is  a  kept  mistress  and  that  the  rent 
will  be  paid  indirectly  bv  the  man  who  keeps  her  has  no  action 
for  the  rent.  (Vp/m  y.  Wrighi,  1911,  1  K.  B.  506,  80  L.  J. 
K.  B.  254.^  When  the  immediate  purpose  of  the  contract  is 
not  to  bind  either  of  the  parties  to  perform  an  immoral,  act,  but 
the  intention  of  both  parties  is,  nevertheless,  unlawful,  the  ques- 
tion is  much  more  difficult.  A  loan,  for  example,  made  to  enable 
die  borrower  to  buy  a  house  of^rostitution  does  not  bind  the 
borrower  to  apply  the  money  in  this  way.  The  question  when 
contracts  are  void  as  facilitating  immorality,  although  they  do 
not  bind  the  parties  to  perform  immoral  acts,  has  been  considered 
earlier  in  discussing  the  theory  of  cause.     {Supra,  pp.  60  seq.) 

An  English  case  is  a  good  illustration  of  the  principle  that 
the  courts  are  entitled  to  avoid  any  contract  which  has  a  tendency 
to  induce  immorality.  A  married  man  made  a  promise  to  a 
woman  who  knew  he  had  a  wife  living  that  he  would  marry  her 
when  his  wife  died.  It  was  held  such  a  promise  was  void  and 
no  action  of  damages  could  be  brought  for  breach  of  the  j^romise. 
(Wilsou  v.  Carnley,  1908,  IK.  B.  729,  77  L.  J.  K.  B.  594, 
C.  A.) 

Stipulations  of  reward  for  abstaining  from  unlawful  or 
immoral  acts. 

'\^^  It  is  contrary  to  morality  to  allow  a  man  to  sue  for  a  reward 
which  has  been  promised  to  him  on  condition  that  he  shall  aibstain 
from  unlawful  or  immoral  conduct.  If  he  has  promised  not  to 
commit  a  crime  or  that  he  will  give  up  an  adulterous  intercourse 
he  cannot  claim  to  be  rewarded  for  this,  though  a  reward  maj^ 
have  been  promised  to  him. 

This  was  the  solution  of  the  Roman  law,  and  the  French  law 
has  followed  it.  (Larombiere,  art.  1133,  n.  7;  Pothier,  Ohlig. 
n.  204;  D.  N.  C.  C.  art.  1133,  n.  509.) 

A  man  has  no  right  to  use  his  vices  as  a  fund  of  credit  or  as 
a  means  of  extorting  mone3^  Si  oh  mal&ficium  ne  fiat  pro- 
mis.mm  sit,  nuUu  est  obligatio.  (Dig.  2.  14.  De  Pactis,  7.3.)  In 
the  Roman  law,  if  money  had  been  paid  to  induce  a  person  to 
abstain  from  sacrilege,  or  theft,  or  murder,  or  other  criminal  or 
immoral  conduct,  it  might  be  recovered  b}^  the  condictio  oh  turpem 
amsam.    (Dig.  12.  5.  7.) 
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Stipulation  of  reward  for  doing  one's  legal  duty. 

Similarly  it  is  immoral  to  allow  otfect  to  promises  of  reward 
made  to  induce  a  man  to  perform  his  legal  duty.  (Girard, 
5th  ed.  p.  522;  B.-L.  et  Bardo,  1,  n.  310;  D.  N.  cfc.  art.  1133, 
n.  509.)  The  thief  or  the  accomplice  of  the  thief  cannot  recover 
on  the  promise  made  to  him  for  the  restoration  of  the  stolen 
goods,  and  if  he  has  been  paid  for  so  doing  he  can  be  compeUed 
to  return  the  money.  (Code  4.  7.  6.  and  7,  De  Cond.  oU  twy. 
GOMsam;  Larombiere,  art.  1133,  n.  12.)  If  an  innocent  third 
party  discovers  the  whereabouts  of  the  stolen  goods,  and  offers 
to  give  the  owner  this  information  for  a  reward,  there  is  nothing 
unlawful  in  this,  for  he  has  no  legal  duty  to  give  the  informa- 
tion. (D.  Rep.  Oblig.  n.  640.)  But  when  the  legal  duty  exists 
it  must  be  done  without  reward,  or,  at  any  rate,  no  action  lies  on 
the  promise  to  pay  a  reward.  So  if  the  depositary  stipulates 
a  price  for  the  return  of  the  deposit,  or  the  borrower  for 
returning  the  thing  lent,  he  cannot  sue  upon  it.  (Same 
•authorities.) 

Stipulations  of  reward  for  bringing  about  a  marriage. 

Is  it  contrary  to  morality  to  allow  a  man  'to  stipulate  for  a 
reward  on  condition  that  he  brings  about  a  marriage?  In  the 
French  law  this  question  is  still  highly  controversial.  Matri- 
monial agents — courtiers  matrimonicmx — make  a  regular  business 
of  bringing  about  marriages,  and  it  is  a  common  term  of  agree- 
ments made  with  them  by  a  man  seeking  a  wife  that  in  the  event 
of  success  he  shall  pay  the  matrimonial  agent  a  certain  fixed 
sum  or  a  proportion  of  the  dowry  brought  by  the  wife,  and  that, 
otherwise,  nothing  shall  be  paid  for  the  courtier's  services. 
When  an  agreement  is  of  this  kind  there  is  much  authority  for 
considering  it  immoral.  (Larombiere,  art.  1133,  n.  11;  Demo- 
lombe,  24,  n.  335;  Aubry  et  Rau,  5th  ed.  4,  p.  553;  Cass,  ler 
mai  1855,  D.  55.  1.  147;  Caen,  23  fevr.  1904,  S.  1905.  2.  263.) 
The  reasons  for  this  opinion  are  very  strong.  The  marriage 
broker,  who  is  to  get  nothing  unless  he  succeeds,  is  not  likely  to 
be  scrupulous  in  the  means  which  he  employs.  It  is  verv  im- 
portant that  matrimonial  consent  should  be  free  and  unbiassed 
by  the  influence  of  outsiders  whose  interest  is  mercenary.  The 
courts  will  regard  with  great  suspicion  contracts  which  tend  to 
prevent  this  freedom  of  matrimonial  consent. -^  The  object  of  the 
agent  is  to  bring  the  marriage  about  at  all  hazards,  and  he  will 
be  strongly  tempted  to  make  false  statements,  or  to  conceal  facts 
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and  to  persuade  the  parties  and  their  friends  to  overlook  objec- 
tions to  the  marriage  which  may  be  serious  enough.  These 
reasons  are  stated  by  the  four  de  Cassation: 

Le  mariagc,  etant,  dans  le  systeme  de  noire  legislation,  tin 
etigagement  irrevocable  qui  louche  aux  inter ets  les  plus  Sieves  de 
la  jamille  et  de  la  soeiete,  doiit  il  est  la  base  essentielle,  le  oon- 
sentement  des  epoux  qui  s'unissent  ou  des  pwents  qui  ont  autorite 
S2tr  eux,  doit  eti'e  libre,  eclaire,  et,  par  consequent,  affranchi  de 
t^ute  iiifluenve  etrangere  et  interessee  a  agir  sur  la  determina- 
tion des  uns  ou  des  autres  ....  tout  oe  qui  serait  de  nature  a 
compromettre  ou  a  alterer  la  moralite  et  la  liberie  dm,  consente- 
ment  est  par  oela  meme  contravre  au  voeu  de  la  loi,  a  Vordre 
public  et  aux  bonnes  moews  .  .  .  .  il  en  est  ainsi  d'une  conven- 
tion par  laquelle  tin  tiers,  s'engageant  a  employer  ses  soins  et 
ses  demarches  pour  un  marktge,  stipide  en  retour,  sous  la  condition 
de  reussir,  une  prime  calculee  moins  en  raison  des  soins  et  des 
dhnwches  promis  qu'en  vue  du  succes  et  selon  V importance  du 
resultat.  .  .  .  Atix  relations  destinees  a  preparer  V indissoluble 
soeiete  dans  laquelle  chucun  des  epoux  ctpporte,  avec  ses  biens, 
sa  pej'sonne  menie  et  sa  vie  tout  entiere,  un  paete  de  cette  nature 
melerait  V interi^ention  et  Vinteret  d\m  agent  domine  par  des 
idees  de  speculation  et  de  trafic.  .  .  .  Pour  assurer  le  succes  qui 
est  la  condificm  de  la  prime  stipulee,  cet  agent  powrait,  meme 
sans  fraude,  peser  directement  ou  indirectement  sur  le  consente- 
ment  des  epoux  on  de  lews  parents,  en  agissant  de  fagon  a  dis- 
mn.uldr  ou  a  prev^envr,  a  attenwer  ou  a  combattre  les  causes  meme 
les  plus  legitimes  d'hesitation  ou  de  refus.  (Cass,  ler  mai  1855, 
ut  supra.) 

The  Court  of  Cassation  takes  up  a  middle  position  between 
two  extreme  views  on  the  subject.  According  to  it  there  is. 
nothing  illegal  in  the  contract  itself  if  the  reward  is  a  mere 
remuneration  for  services  rendered,  whether  successful  or  not,  and 
not  a  sort  of  prize  to  be  gained  by  the  agent  only  if  he  succeeds. 
If  this  view  is  correct,  it  follows  logically  that  the  agent  will  be, 
at  any  rate,  entitled  to  an  indemnity  for  his  expenses,  though  he 
cannot  claim  a  commission.  (Cass.  20  avr.  1904,  D.  1904.  1. 
420,  S.  1905.  1.  281.  See  Trib.  Civ.  Seine,  3  juin  1912,  D. 
1913.  5.  21.)  Even  when  there  has  been  no  contract  for  remune- 
ration a  claim  for  indemnity  would  lie  on  the  quasi-contract. 
(Kimes,  18  mars  1884,  D.  Supp.  Oblig.  n.  180;  D.  N.  C.  C.  art. 
1133,  n.  330.  See,  infra,  in  the  Chapter  ou  the  Actio  de  in  rem 
verso.) 
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This  theory  has  been  criticised  from  two  points  of 
view  :  — 

(1)  It  is  contended  on  the  one  hand  that  any  agreement  to 
pay  money  for  bringing  about  a  marriage  has  an  unlawful  cause. 
It  is  immaterial  whether  the  agent  stipulates  for  a  certain 
percentage  of  the  dowry  or  a  fixed  sum  or  for  a  reasonable 
commission  for  his  services.  The  services  themselves  being 
unlawful,  no  action  can  lie  for  their  remuneration-.  '  (Toulouse, 
5  nov.  1900,  sous  Civ.  20  avr.  1904,  D.  1904.  1.  420,  S.  1905. 
1.  281;  Laurent,  IG,  n.  151.)  This  appears  to  me  to  be  the 
sound  view. 

(2)  On  the  other  hand  many  French  authorities  contend  that 
agreements  with  matrimonial  agents  are  in  principle  perfectly 
valid.  What  can  be  more  lawful  or  more  in  the  public  interest 
than  to  facilitate  marriage? 

The  etifremetteur  is  after  all  an  agent  whose  services  are 
directed  to  an  end  which  the  law  specially  favours.  Why  there- 
fore should  he  not  be  entitled  to  remuneration?  It  may  be  that 
the  remuneration  agreed  upon  is  excessive,  but  if  so  there  is 
power  to  reduce  it,  for,  according  to  the  French  jurisprudence, 
the  remuneration  jDromised  to  an  agent  of  any  kind  can  be 
reduced  if  it  appears  to  the  court  to  be  exaggerated.  (Cass. 
27  janv.  1908,  D.  1908.  1.  155;  Planiol,  2,  n.  2236.)  And 
in  Egypt  this  power  is  given  by  the  Code.  (C.  C.  E.  514/628.) 
If  the  matrimonial  agent  has  induced  his  client  to  contract  with 
him  by  fraud,  or  if  he  has  caused  damage  to  his  client  by 
giving  him  false  information  or  otherwise,  the  ordinary  legal 
remedies  are  available.  This  theory  that  there  is  nothing 
illegal  in  principle  in  the  contract  with  the  matrimonial  agent 
has  the  support  of  many  eminent  authorities.  {Considtation  de 
MM.  Delangie,  Berryer,  etc.,  D.  53.  2.  211;  Dissertatimi  par 
M.  Planiol,  D.  1908.  2.  81;  Wahl,  Le  Courtage  Matrimonial 
in  R«v.  Trim.  1904,  p.  471;  B.-L.  et  Barde,  1,  n.  311.)  And 
there  is  some  jurisprudence  in  its  favour.  (Trib.  de  Lisieux, 
21  janv.  1903,  D.  1908.  2.  81;  Ag-en,  13  dec.  1909,  S.  1910. 
2.  211.)  The  arguments  of  its  partisans  are  more  specious  than 
sound.  The  law  favours  marriage,  but  it  does  not  favour  people 
being  tricked  into  undesirable  marriages.  Contracts  in  which 
a  disproportionate  reward  is  promised  for  success  are  apt  to  lead 
to  this  result.  It  is  idle  to  say  that  the  party  will  have  his  remedy 
against  the  agent.  Such  pecuniary  compensation  as  he  might 
obtain  in  this  way  could  not  indemnify  him  against  the  prejudice 
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ho  had  tiulVored  by  being-  h\l  into  a  marriage  with  an  unsuitable 
consort. 

In  a  recent  Egyptian  case  a  marriage  had  been  brought  about 
by  tho  offices  of  an  intermediary,  belonging  to  the  class  of  persons 
called  khaiha,  who  make  it  a  business  to  act  in  this  way. 
This  woman  brought  an  action  against  the  husband  and  wife 
for  L.  E.  25  as  a  i-emuueration  for  her  services.  The  court 
rejected  the  chiim  on  the  ground  that  it  was  contrary  to  good 
morals  and  public  order,  and  stated  very  clearly  the  reasons  for 
this  view.  ''Marriage  which  is  essentially  a  contract  of  which 
the  object  is  the  foundation  of  a  family  and  must  for  that  reason 
be  based  on  purely  moral  considerations,  affects  personal  status, 
and  must  not  therefore  be  the  subject  of  the  interested  calcula- 
tions of  a  person  who  intervenes  in  order  to  bring  it  about." 

The  court  pointed  out  that  such  contracts  are  even  more 
dangerous  in  Egypt  than  in  France,  owing  to  the  fact  that  in 
Egypt,  among  Mohammedans,  the  young  man  and  the  young 
woman  have  no  opportunitj"  of  making  the  acquaintance  of  each 
other.  This  makes  it  easier  for  the  intermediary  to  deceive  each 
of  them  with  regard  to  the  qualities  of  the  other.  (Summ.  Trib. 
Abdine,  17  March,  1915,  O.  B.  XVI,  n.  56.) 

But  the  employment  of  a  friend  of  the  families  concerned  to 
act  as  a  go-between  is  considered  by  many  Mohammedan  autho- 
rities as  quite  lawful. 

Comparative  law. 

(a)  Roman  law. — In  the  lioman  law  contracts  with  a  marriage 
agent  were  valid,  but  by  a  late  constitution  the  remmieration 
was  limited.  (C.  5.  1.  6.)  Where  no  reward  was  stipulated 
the  court  had  power  to  give  a  moderate  reward,  but  the  business 
was  characterised  as  a  sordid  one.  De  proxenetico  quod  et 
sordidum,  .soJent  prccsides  cognosoere.     (D.  50.  14.  3.) 

(b)  Italy  and  Romnania. — The  jurisprudence  in  these  coun- 
tries holds  such  contracts  to  be  valid.  (Bologna,  18  avr.  1904, 
S.  1905.  4.  5;  Cass.  Koumanic,  19  janv.  1899,  S.  1901.  4.  37.) 

(c)  Belgium. — In  Belgium  the  jurisprudence  has  varied,  but 
it  seems  now  to  be  in  favour  of  the  theory  of  the  Coiir  de  Cassa- 
tion. (Cass,  de  Belgique,  16  mars  1905,  Paswrisie  Beige,  1905. 
1.  156.) 

(d;  Engh-nd. — In  England  all  such  agi-eements,  called  marriage 
brokago  agreements,  are  void.  {Cole  v.  Gibson,  1750,  1  Ves. 
Sen.  503;    Rermaom  v.   Charlesworth,   1905,  2  K.   B.   123,  74 
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L.  J.  K.  B.  620;  Pollock,  Contmcts,  8tli  od.  p.  366;  Leake, 
Contrficts,  6th  ed.  p.  554.) 

(e)  GefTYimiy. — In  Germany  before  the  code  the  question  had 
been  highly  controversial.  Tho  prevailing  view  appears  to  have 
been  that  the  stipulation  of  a  reward  for  bringing  about  a 
marriage  was  not  in  itself  immoral.  If  tiie  agent  used  means  to 
deceive  the  parties  or  to  interfere  with  their  freedom  of  choice 
he  could  not  recover.  (See  Saleilles,  Declamtion  de  Tolonte, 
p.  277.)  The  German  Code  ended  the  dispute  by  an  article 
providing  that  the  promise  to  pay  a  remuneration  to  a  marriage 
agent  is  not  actionable,  but  that  if  the  reward  has  been  paid  it 
cannot  be  recovered  (art.  656).  The  German  legislator  applies 
to  this  contract  the  same  rule  as  to  gaming  contracts.  Neither 
contract  is  immoral,  but  neither  is  actionable.  If,  however,  the 
debtor  chooses  to  pay,  the  performance  is  not  considered  an 
indehitum.     (See  Schuster,  German  Ciinl  Law,  p.  138.) 

Revealer  of  a  right  of  succession. 

Another  question  which  has  led  to  great  division  of  opinion 
in  France  is  with  regard  to  contracts  made  with  the  persons 
called  revelat&urs  de  successions  or  chereheurs  de  successions. 
These  are  people  who  make  it  a  business  to  search  out  heirs  of 
a  deceased  jDerson  and  inform  them  of  their  rights.  Thej^  also 
undertake  to  help  persons  who  are  in  doubt  as  to  their  relation- 
ship to  others  by  investigating  family  histories  and  pedigrees. 
It  is  not  uncommon  for  the  succession-searcher  to  stipulate  that 
in  the  event  of  his  establishing  the  client's  claim  to  a  certain 
succession  he  shall  receive  as  his  remuneration  a  share  of  the 
succession  or  a  sum  fixed  beforehand.  Is  such  a  contract  con- 
trary to  morality?  According  to  some  authorities  the  agent 
cannot  claim  anything  unless  it  would  have  been  impossible,  or 
at  any  rate  very  difficult,  for  the  heir  to  have  discovered  his  rights 
without  the  assistance  of  the  succession-searcher.  (B.-L.  et  Wahl, 
Louage,  2nd  ed.  2,  n.  3145;  Bordeaux,  18  juill.  1898,  D.  99.  2. 
95;  D.  N.  C.  C.  art.  1999,  n.  259.) 

J"-  If  he  reveals  or  discovers  nothing  but  what  is  common  know- 
ledge or  could  have  been  discovered  by  anybody  with  a  little 
trouble  he  has  not  rendered  the  services  which  he  undertook.  (See 
Paris,  28  juiU.  1879,  Dall.  Supp.  vo.  Agent  d'affaires,  n.  6.) 
But  when  he  ha^  really  discovered  something-  the  claim  which  he 
makes  for  his  remuneration  under  the  contract  does  not  rest  upon 
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any  unlawful  cause.  (Liege,  12  juill.  1893,  D.  94.  2.  381; 
Trib.  Civ.  de  Saumui-,  31  juill.  1915,  D.  1917.  2.  75.)  In  this 
case,  as  in  the  case  of  the  marriage-agent,  the  remuneration 
promised  may  be  reduced.  (Trib.  Civ.  Nantes,  13  juin  1898, 
Gaz.  Pal.  98.  2.  102.)  This  last  point  is  controversial.  Accord- 
ing to  one  theory  the  succession-searcher  must  not  be  considered 
as  a  mere  agent.  He  undertakes  difficult  and  skilled  work  for 
the  performance  of  which  he  is  specially  equipped,  and  the  con- 
tract which  he  makes  with  the  client  is  an  aleatory  contract. 
The  searcher  s  time  and  trouble  may  be  thrown  away,  and  if  he 
stipulates  for  a  share  of  the  succession  if  his  efforts  are  fruitful, 
there  is  no  reason  why  the  court  should  interfere  with  a  conclusion 
fi"eely  arrived  at  by  the  parties.  (Cass.  7  mai  1866,  D.  66.  1. 
247r  Paris,  12  mars  1894,  D.  94.  2.  484;  B.-L.  et  Barde,  1, 
n.  312;  D.  N.  C.  C.  art.  1999,  n.  252.)  There  is  much  to  be 
said  for  this  view,  but  the  courts  wiU  regard  such  contracts  with 
considerable  jealousy.  The  clients  as  a  rule  are  ignorant  and 
inexperienced,  and  the  courts  will  seek  to  prevent  such  contracts 
from  being  made  engines  of  extortion. 

There  does  not  seem  to  be  any  Egyptian  j urispiudence  upon  this 
point,  and,  probably,  there  are  no  professional  revealers  of  suc- 
cessions in  Egypt.  But  in  one  case  a  sum  had  been  promised 
to  a  man  for  carrying  out  an  investigation  as  to  the  legal  rights 
of  certain  persons  to  occupy  lands  which  they  were  said  to  be 
usui-ping.  The  contention  that  the  cause  was  unlawful  was 
rejected  by  the  Mixed  Court  of  Appeal  though  the  reward  was 
promised  to  the  I'echercheur  only  in  the  event  of  his  success. 
(C.  A.  Alex.  28  dec.  1889,  B.  L.  J.  II,  354.) 


Contrat  de  claque. 

Id.  France  persons  who  call  themselves  entrepreneurs  de  succes 
clramatiques  make  agreements  with  the  managers  of  theatres  to 
ensure  the  success  of  a  performance  b}'  supplying  a  claque  to 
applaud.  There  is  a  considerable  jurisprudence  in  Erance  to  the 
effect  that  such  agreements  are  contrary  to  public  order  and  good 
morals.  And  this  view  is  supported  by  some  of  the  writers. 
(Cass.  17  mai  1841,  S.  1841.  1.  623;  Lyon,  23  mars  1873,  D.  73. 
2.  68;  Aubry  et  Rau,  5th  ed.  4,  p.  544;  Demolombe,  24,  n.  334.) 
The  immoralit}-  is  said  to  consist  in  money  being  promised  for 
applause,  which'  is  not  ba.sed  upon  genuine  appreciation.  The 
venal  applause  of  the  claqiie  disturbs  the  aesthetic  judgment  of 
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the  spectators.  This  seems  to  carry  the  theor}-  of  unlawful  con- 
tracts to  fantastic  lengths,  and  in  a  more  recent  case  the  Court 
of  Paris  has  held  that  the  can! rat  de  claque  is  not  illegal.  (Paris, 
5  avr.  1900,  D.  1903.  2.279.) 

The  court  said  that  such  a  contract  causes  no  disorder,  is  ap- 
proved of  by  the  dramatic  authors,  and  the  applause  given  at  the 
expected  time  helps  the  actors  to  conquer  their  emotion  and  gives 
them  a  rest  at  critical  moments.  Whether  these  reasons  are 
good  or  not,  it  is  difficult  to  say  why  such  a  contract  freely 
entered  into  can  be  considered  immoral.  The  courts  are  not 
charged  with  the  duty  of  protecting  the  artistic  judgment  of  the 
spectators  in  a  theatre  against  undue  influence.  Contracts  of  this 
kind  will  naturally  be  reg-arded  with  suspicion,  for  it  may  be 
well  understood  by  the  theatre  manager  that  if  the  entrepreneurs 
are  not  engaged  to  applaud  they  will  make  hostile  demonstrations 
against  the  piece.  If  the  contract  with  them  is  induced  by  this 
kind  of  blackmail  it  can  be  set  aside.  But  if  this  element  is 
not  present  there  is  no  illegality  in  it. 

Agreements  contrary  to  public  order. 

These  may  be  subdivided  under  the  heads  previously 
indicated:  — 

(a)  Ccrntrcbcts  which  inte^-ferfi  ivith  good  government,  with  the 
administration  of  justide,  or  with  the  proper  discharge  of  official 
duties,  or  which  weaken  the  state  in  carrying  on  a  war. 

(1)  External  relations. 

A  contract  may  interfere  with  good  government  either  as 
affecting  the  state  in  its  external  relations  or  in  its  internal 
relations.  A  simple  illustration  of  a  contract  which  would  be 
void  as  affecting  external  relations  would  be  a  contract  to  help  a 
foreign  state  which  was  at  war  with  our  own  by  giving  it  infor- 
mation or  otherwise.  Such  a  contract  would  be  an  act  of  treason 
prohibited  by  the  penal  law.  But  contracts  affecting  the  state 
in  its  foreign  relations  may  be  void  as  against  public  order, 
although  they  are  not  treasonable. 

Contracts  which  weaken  the  state  in  carrying  on  a  war. 
Trading  with  the  enemy. 

The  most  important  class  of  contracts  which  are  void  because 
deti'imental  to  the  state  in  its  foreign  relations  are  contracts  which 
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iuvolvo  tiading  with  au  enemy.  In  England  and  in  America, 
a5  Avill  be  explained  later,  the  principle  is  quite  settled  that  trading 
"with  the  inhabitants  of  the  enemy's  country  is  against  public 
policy  at  common  law.  In  France  there  has  been  some  contro- 
vei-sy  on  the  question  whether  without  special  legislation  trading 
with  the  persons  residing  in  an  enemy  country  is  unlawful.  The 
older  writers  accepted  the  view  which  as  we  shall  see  prevails 
in  England  that  such  trading  is  unlawful  upoai  general  grounds.  - 
But  in  scnne  recent  wars,  and  notabh^  in  the  Crimean  war,  the 
belligerents  agreed  to  allow  their  citizens  to  trade  with  each  other 
subject  to  certain  restrictions.  And  some  modern  French 
authorities  refuse  to  admit  that  there  is  any  general  principle 
of  law  which  prohibits  such  trading.  (Calvo,  Droit  Inter- 
n^tianal,  3,  n.  1686.)  Some  authorities  say  that  trading  in 
general  is  permitted:  the  only  trading  which  is  illegal  is  trading 
in  articles  which  are  contraband  of  war,  or  such  trading  as  is 
prohibited  by  some  special  law.  But  the  tendencj"  is  in  favour 
of  the  other  view,  viz.,  that  the  interdiction  is  the  rule,  and  that 
all  trading  is  illegal  except  with  special  permission.  La  declura- 
tion  de  gilerre  a  pour  consequence  d'entrainer  V interdiction  de 
commerce  entrc  les  nations  belligerefites.  (Lyon-Caen  et 
Eenault,  Traite  de  Ih-oit  Commercial,  1,  n.  209,  sitb.  fin.)  It 
is  submitted  that  this  is  the  right  conclusion.  Such  trading  is 
against  public  policy  upon  the  clearest  grounds:  — 

(1)  It  helps  the  enemy  by  supplying  him  with  money,  goods, 
or  credit  which  he  needs.  The  suspension  of  trade  paralyses  and 
demoralises  him. 

(2)  An  enemy  may  be  able  to  make  use  of  commercial  inter- 
course with  citizens  of  the  other  state  in  order  to  acquire 
information  as  to  public  feeling,  the  condition  of  business  and 
80  forth,  all  which  may  be  useful  to  his  country. 

(3)  There  is  an  irreconcilable  inconsistency  in  two  merchants 
dealing  with  each  other  upon  friendly  terms  when  their  respective 
countries  are  at  war.  The  enemy  of  my  country  ought  to  be 
mine.     (See  Pand.  Frang.  vo.  Guerre,  Droit  de  la,  n.  88.) 

English  law. 

The  rule  is  thus  stated  in  an  English  case:  "It  is  now  fulh' 
established  that,  the  presumed  object  of  war  being  as  much  to 
cripple  the  enemy's  commerce  as  to  capture  his  property,  a  declara- 
tion of  war  imports  a  prohibition  of  commercial  intercourse  and 
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corresijondence  with  the  inhabitants  of  the  enemy's  country,  and 
that  such  intercourse  except  with  the  licence  of  the  crown  is 
illegal."  {Esposiio  v.  Bowden,  1857,  7  E.  &  B.  763,  779,  27 
L.  J.  Q.  B.  17,  110  R.  H.  822.)  Or  as  it  has  been  expressed 
in  a  later  case,  "  The  declaration  of  war  amounts  to  an  order  to 
every  subject  of  the  Crown  to  conduct  himself  in  such  a  way  as 
he  is  bound  to  conduct  himself  in  a  state  of  war.  It  is  an  order 
to  every  militant  subject  to  fig-ht  as  he  shall  be  directed,  and  an 
order  to  every  civilian  subject  to  cease  to  trade  with  the  enemy" 
(per  Lord  Wrenbury  in  British  and  Foreign  Marine  Ins.  Co. 
Ltd.  V.  Sanday  d  Co.,  1916,  1  A.  C.  650,  85  L.  J.  K.  B. 
at  p.  562).  War  dissolves  all  contracts  which  involve  trading 
with  the  enemy.  So  a  contract  of  agency  between  a  foreign 
company  and  a  British  company  resident  in  their  respective 
countries  constituting  the  latter  company  the  agents  of  the  former 
for  the  sale  of  their  machines  is  terminated  by  the  outbreak  of 
war  between  the  two  countries.  {Stevenson  d  Sons  v.  Aktien- 
gesellschaft  fiir  Cartmmagen  IndMsfrie,  1917,  1  K.  B.  842,  86 
L.  J.  K.  B.  516.)- 

In,  an  American  case,  the  principle  is  thus  stated:  "The 
law  of  nations,  as  judicially  declared,  prohibits  all  intercourse 
between  citizens  of  the  two  belligerents  which  is  inconsistent  with 
the  state  of  war  between  their  countries;  and  this  includes  any 
act  of  voluntary  submission  to  the  enemy,  or  receiving  his  pro- 
tection, as  well  as  any  act  or  contract  which  tends  to  increase 
his  resources,  and  every  kind  of  trading  or  commercial  dealings 
or  intercourse,  whether  by  transmission  of  money  or  goods  or 
orders  for  the  delivery  of  either,  between  the  two  countries,  whether 
directly  or  indirectly,  or  through  the  intervention  of  third  persons 
or  partnerships,  or  by  insurances  upon  trade  with  or  by  the 
enemy."  {Kershaw  v.  Kelsey,  100  Mass.  561,  cited  by  American 
editor  to  Pollock,  Contracts,  3rd  Amer.  ed.  p.  427,  where  see 
other  American  cases.) 

\\ 


\'^ 


Meaning  of  "alien  enemy"  in  English  law. 

But  when  the  English  law  forbids  "  trading  with  the  enemy  " 
the  term  "  enemy  "  has  a  very  special  sense.  An  "  alien  enemy," 
for  this  purpose,  does  not  mean  a  person  of  enemy  nationalitj- 
but  a  peTson  who  has  what  has  been  styled  a  "  commercial  domi- 
cile" in  the  enemy  territory.  (See  Naylor,  Benzon  &  Co.  v. 
Krainisehe  Industrie  GemUschaft,  1918,  1  K.  B.  331,  87  L.  J. 


126  THE  LAW  OF  OBLIGATIONS. 

K.  B.  1066;  and  ctises  there  cited.)  The  criterion  is  not  whether 
the  person  is  a  subject  of  an  enemy  state  but  where  does  he  reside 
and  carry  on  business.  A  person  who  voluntarily  resides  in  and 
carries  on  business  in  an  enemy's  country  is  an  "  alien  enemy  '" 
though  he  may  be  a  British  subject  or  the  subject  of  a  neutral 
state.  {Porter  v.  Freudenberg,  1915,  1  K.  B.  857,  84  L.  J. 
K.  B.  1001.)  Conversely,  the  subject  of  an  enemy  state  residing 
and  carrying  on  business  in  England  is  not  an  "  alien  enemy  "  for 
pui*peses  of  contract.  {Schaffenius  v.  Goldberg,  1916,  1  K.  B. 
184,85  L.  J.  K.  B.  374.) 

The  French  law,  as  we  shall  see,  is  to  a  similar  effect. 

Statutory  powers  in  England  to  avoid  contracts. 

By  a  recent  amendment  to  the  law  the  Board  of  Trade  may 
by  order  cancel  a  contract  made  with  an  enemy  or  enemy  subject 
before  or  during  the  war  if  it  appears  to  the  Board  that  such 
contract  is  injurious  to  the  public  interest.  The  contract  may 
be  cancelled  either  unconditionally  or  upon  such  terms  as  the 
Board  may  think  fit.  (Trading  loiih  the  Enemy  Amendment 
Act,  1916  (5  &  6  Geo.  5,  c.  105),  s.  2.) 

The  rule  is  a  rule  of  municipal  law. 

The  rule  which  prohibits  individual  citizens  of  belligerent 
states  from  trading  with  one  another  is  not  in  truth  a  rule  of 
international  law,  though  it  is  commonly  discussed  by  writers  on 
that  subject.  For  public  international  law  consists  of  "  the  rules 
which  determine  the  conduct  of  the  general  body  of  civilised  states 
in  their  dealings  with  each  other."  (Lawrence,  T.  J.,  Handbook 
of  Public  International  Lmv,  8th  ed.  3^ 

French  law  as  to  meaning  of  "enemy." 

And  in  France  as  in  England  unless  there  is  special  legisla- 
tion to  the  contrary,  it  is  only  trading  between  persons  residing 
in  the  two  different  belligerent  countr'ies  which  is  prohibited. 
A  subject  of  an  enemy  state,  who  continues  to  reside  in  the 
territory  of  the  state  which  is  at  war  with  his  own,  is  not  pro- 
hibited from  carrying  on  his  business,  provided  he  docs  not  trade 
with  his  own  country.  He  can  deal  with  the  people  of  the  state 
in  which  he  resides,  or  with  the  subjects  of  neutral  states.  (Lyon- 
Caen  et  Renault,  Traite  de  Droit  Commercial,  1,  n.  209.) 
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When  is  a  moral  person  an  enemy. 

In  deciding-  wiiether  a  moral  person  such  as  a  limited  company 
is  an  enemy  in  the  sense  contemplated  the  ordinary  tests  of 
nationality  or  of  residence  are  not  applicable. 

Some  of  the  shareholders  may  reside  in  the  territory  of  an 
enemy  state,  others  in  the  territory  of  the  state  before  whose 
courts  the  question  arises,  and  still  others  may  reside  in  neutral 
states. 

For  purposes  of  private  law  there  may  be  adequate  reasons  for 
holding  that  the  company  is  of  the  nationality  of  the  country  in 
which  its  head  office  is  situated.  But  for  purposes  of  public  law, 
and,  in  particular,  for  determining-  if  the  company  is  an  enemy, 
this  criterion  would  lead  to  unsatisfactory  conclusions. 

Since  the  outbreak  of  the  present  war  the  courts  of  the  belli- 
gerent countries  have  had  to  consider  the  important  question 
whether  the  rules  which  are  accepted  as  determining  the  nation- 
ality of  companies  for  purposes  of  private  law  are  equally 
applicable  in  the  public  law. 

Both  in  Franco  and  in  England  the  courts  have  had  to  examine 
the  position  of  companies  whose  shares  were  mainly  held  by 
■citizens  of  an  enemy  state,  and  to  decide  whether  such  a  company 
was  to  be  considered  as  an  alien  enemy.  The  courts  of  both 
■countries  have  reached  substantially  the  same  conclusion  that,  in 
questions  of  this  kind,  they  are  entitled  and  bound  to  look 
into  the  real  character  of  the  company.  If  it  appeared  that  it 
was  in  reality  being  carried  on  for  the  benefit  of  enemies,  the 
company  must  be  treated  as  an  alien  enemy  irrespective  of  the 
facts  that  it  was  carrying  on  business  within  the  jurisdiction 
of  the  court  and  that  its  apparent  nationality  was  not  that  of  an 
enemy  state. 

In  the  principal  French  case,  the  question  was  as  to  a  com- 
pany in  which  nearly  all  the  shareholders  were  Germans.  The 
manager  and  certain  of  the  directors  who  were  Germans  had 
resigned  office  the  day  before  war  was  declared.  The  Chambre 
des  Requetes  held  that:  Un  arret  maintient  a  ban  droit  la  mise 
smis  seqiiestre  d'une  societe  qui  bien  que  fondee  en  France  con- 
formement  a  la  loi  frangaise,  ai/ant  s.on  siege  social  en  France 
u'est  en  realite  qu'une  personne  interposee  sous  le  couvei't  de 
laq'uelle  une  entreprise  cammerciale  et  industrieUe  allemande 
faisait  le  commerce  en  France.  (Req.  20  juill.  1915,  D.  1916. 
1.  44.) 
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A  chrcidahc  of  tlio  Garde  des  Sceaux  of  29  fevr.  1916,  con- 
cerning the  application  of  the  law  of  22  juill.  1916,  which  requires 
a  declaration  as  to  all  property  held  by  subjects  of  enemy  powers 
affirms  tho  same  principle. 

//  n'y  a  pm  lieu  de  distmguer  davantage,  sidvcmt  leur 
mdioimliU,  entre  les  sujets  ennemis  dont  les  Mens,  interets  on 
accmds  sonf  saumis  a  la  declaration.  La  loi  est  applicable  a, 
toid  ressortisscmt  de  tout  pays  en  guerre  avec  la  France,  qii'il 
reside  ou  tion  da)i!<  le  dit  paps. 

Les  pej'sonncs  inorales  so7if  lei  encore  assimilees  aux  indimdus, 
et  je  ne  saurais  trap  rappeler,  a  ce  point  de  vue,  qu'il  ne  saurait 
etre  fait  etaf,  a  Vegard  des  societes,  de  leur  natimmlite  d'appa- 
rcncr.  Les  formes  juridiqucs  dont  la  societe  est  revet ue,  le  lieu 
dc  son  prineip'al  etablissement,  tons  les  indices  auxquels  s" attache 
le  droit  pnve  pour  determiner  la  nationalite  d'une  societe,  sonf 
inoperants,  alors  qu'il  s'agit  de  fixer,  au  point  de  vue  du  droit 
public,  le  cwacthre  reel  de  cette  societe.  , 

Elle  doit  etre  assimilee  aux  sujets  de  nafipnalite  ennemie  des 
que,  notoirement,  sa  direction  ou  ses  capitdux  sont,  en  totalite 
mi  en  majeure  partie,  aitre  les  mains  de  sujets  ennemis  car,  en 
pareil  cas,  ddrriere  la  fiction  du  droit  prive  se  dissimide,  vivante 
et  agissante,  /■«  personnalUe  ennemie.  {Legislation  de  da  Guerre, 
4,  p.  19.) 

In  a  \ev\  important  recent  case  in  England  it  was  necessary 
to  examine  the  same  question.  A  limited  liability'  company  had 
been  incorporated  in  England  and  carried  on  its  business  there. 
All  the  shares  of  the  company  except  one  were  held  by  Germans 
resident  in  Germany,  and  the  managing  directors  were  resident 
there.  The  remaining  one  share  was  held  by  a  man  of  German 
origin  but  naturalised  as  an  Englishman,  Avho  was  the  secretary 
of  the  company  and  took  part  in  the  management  of  its  business. 
He  resided  in  England.  The  action  was  for  the  price  of  goods 
sold  and  delivered  to  the  defendants  in  England  before  the  out- 
break of  war  between  England  and  Germany.  The  defence  Avas 
that  the  payment  to  the  company  would  bo  payment  to  an  enemy 
resident  in  the  enemy  country  and  was  therefore  forbidden  by 
the  Trailing  ivith  the  Enemy  Acts.  This  defence  raised  the  whole 
question  whether  it  was  possible  for  the  law  to  look  behind  the 
ftction  of  moral  personalit}^.  According  to  the  fiction  of  moral 
personality  the  paj'ment  here  would  be  a  payment  to  the  moral 
person  purely  and  simply,  and  not  at  all  to  the  shareholders. 
Tho  moral  person  was  an  English  company  carrying  on  business 
in  England.     How  could  such  an  entity  bo  an  alien  enemy?     The 
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argjuiiont  Avliicli  prevailed  in  two  courts  but  was  finally  rejected 
in  the  higliost  Court  of  Appeal  may  be  thus  summarised:  — 

The  company  Avas  a  legal  person  different  altogether  from  the 
person  of  the  shareholders.  In  the  language  of  Lord  Reading, 
C.J.:  "  I(  cannot  be  technically  an  English  company  and  sub- 
stantially a  German  company  except  by  the  use  of  inaccurate  and 
misleading  language.  Once  it  is  validly  constituted  as  an  English 
company  it  is  an  artificial  creation  of  the  legislature,  and  it 
retains  its  existence  which  cannot  be  swept  aside  as  a  techni- 
cality. It  is  not  a  mere  name  or  mask  or  cloak  or  device  to 
conceal  the  identity  of  persons  and  it  is  not  suggested  that  the 
company  was  formed  for  any  dishonest  or  fraudulent  purpose. 
It  is  a  legal  body  clothed  with  the  form  prescribed  by  tho 
legislature.  ' 

Th<i  Court  of  first  instance  and  the  Court  of  Appeal,  applying 
this  theory,  held  that  payment  to  the  company  Avas  not  payment 
to  the  shareholders  of  the  company,  or  for  their  benefit.  But 
in  the  Supreme  Court  of  Appeal — the  House  of  Lords — the  judg- 
ment of  the  Court  of  Appeal  Avas  reversed.  The  House  of  Lords 
found  it  possible  to  go  behind  the  fiction,  and  to  take  account 
of  and  be  guided  by  the  personalities  of  the  natural  persons 
associated  together  to  form  the  company.  The  decision  of  the 
House  of  Lords_Ayas  as  folloAvs:  — 

"  A  company  incorporated  in  the  United  Kingdom  is  a  legal 
entity  Avhich  can  neither  be  friend  nor  enemy,  and  can  only  act 
through  agents  properly  authorised;  and  so  long  as  it  is  carry- 
ing on  business  in  this  country  through  agents  resident  here,  or 
in  a  friendly  country,  it  is  to  be  regarded  as  a, friend.  It  may 
assume  an  enemy  character,  if  its  agents  ae  facto  are  residents 
in  an  enemy  country  or  are  acting  under  tho  control  of 
enemies. 

The  character  of  individual  shareholders,  and  their  conduct, 
may  be  material  on  the  question  Avhether  the  agents  of  the  com- 
pany are,  in  fact,  acting  under  the  control  of  cniemies." 

It  Avas  pointed  out  in  the  judgments  that  the  moral  person 
was  a  mere  fiction  of  the  laAv,  a  piece  of  machinery  to  enabb:; 
certain  persons  to  carry  on  business  in  association  and  to  divide 
profits,  and  that  the  laAV  could  not  alloAv  this  machinery  to'' bo 
used  for  the  payment  of  money  to  the  King's  enemies. 

"The  moral  person  oould  not  be  an  enemy,  but  if  the  moral 
person  AA^as  under  the  control  of  enemies,  it  Avould  be  considered 
as  having  an  enemy  character." 

w.  9 
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'■  Tlio  arlilicial  logai  person  railed  the  eoiporation  has  uo 
physical  existence.  It  exists  only  in  eonteniplation  of  law.  It 
has  neither  body,  parts,  nor  passions.  It  cannot  wear  weapons, 
nor  serve  in  the  wai«.  It  can  be  neither  loyal  nor  disloyal.  It 
cannot  compass  treason.  It  can  be  neither  friend  nor  enemy. 
Apart  from  its  coqDorators,  it  can  have  neither  thoughts,  wishes, 
nor  intentions,  for  it  has  no  mind  other  than  the  minds  of  the 
corporators.' 

The  moral  person  had  no  independent  power  of  motion.  It 
could  act  only  through  organs  properly  authorised.  Now,  here, 
after  tho  outbreak  of  Avar,  the  only  persons  who  could  make  or 
unmake  those  organs,  dictate  their  conduct,  prescribe  their  duties, 
and  call  them  to  account,  Avere  a  number  of  Germans  who  had 
become  alien  enemies.  After  the  outbreak  of  the  war,  the 
diiH'ctors  could  not  authorise  any  one  to  bring  an  action  in 
Kngland.  Swing  that  the  company  could  not  appoint  any 
directors  other  than  alien  enemies,  though  the  legal  entity,  the 
company,  might  continue  to  exist,  its  action  in  its  trade  in 
England  was  paralysed  in  point  of  law,  the  status  of  its  agents 
as  distinct  from  that  of  its  shareholders,  rendering  it  incapable 
of  making  any  contract.  (Daiml&f  Company  v.  Ccmtinental  Tyre 
c(-  Biihher  Company,  Ltd.,  1916,  2  A.  C.  307,  85  L.  J.  K.  B. 
1333,  84  L.  J.  K.  B.  926,  1915,  1  K.  B.  893.  Cf.  Clapham 
Steamship  Co.  v.  Naamlooze  Vemiootsehap  Vulcaan,  1917,  2  K.  B. 
639,  86  L.  J.  K.  B.  1439.  See  LaAv  Quarterly  Review,  31, 
p.  247.) 

Matter  generally  regulated   by  special  laws. 

.\ny  doubts  whicli  llu're  may  be  as  to  Avliat  kind  of  trading! 
with  the  enemy  is  prohibited  is  generally  removed  by  special 
.statute  or  by  Decrees  or  Administrative  Orders  made  after  the 
outbr<'ak  of  hostilities  laying  down  the  rules  on  the  subject. 

For  example,  after  th(!  outbreak  of  war  in  1914  between  France 
and  Germany  the  President  of  th(i  French  Iie})ub]ic  issued  a 
DpcvpI  in  these  terms:    - 

art.  1 .— A  raison  de  ret  at  de  (/iterre  et  da)is  V  inter  ft  de  la 
defense  natioiude,  tout  commerce  arec  les  sujets  dc  Vempire 
d'Allemarjne  et  d" Autriche-Hongrle  on  le.s  personnes  y  re-nddnt, 
Sf  troiiDc  et  demeiire  interdit. 

Dc  inenw,  it  est  defendu  aux  sujets  desdits  empires  de  se  livrer, 
directement  on  par  perso)n/e  interposee,  a  tout  commerce  sur  le 
tcrritoire  francaifi  ou  de  protectorat  francais. 
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art.  2. — Est  nid  et  )>o)i  ac&mi  comme  contrmre  a  Vordre  public, 
tout  acte  ou  contrat  pus;se  en  territoire  frangais,  ou  de  proteciorat 
frangais,  pw  tmite  personne,  soit  en  tous  Ueux  pm-  des  Frangais 
ou  proteges  frmigais,  ave6  dies  sujets  de  Vemipire  d'AUemiaf/ne  et 
d' Autriche-Hmigrie  on  des  persovnes  y  residmit. 

art.  3. — Pendmit  h  meme  temps,  est  interdite  et  declaree  nulte  '"  1 

cormne  contraire  a  Vordre  puhlie,  Vexecution  au  profit  de  sujets 
des  empires  d\A.Uemagne,  ou  d'AutriGhe-Hongrie  ou  de  personnes^  ,      . 

y  resklant,  des  obligations  peowniair^es  ou  autf.es,  resultant  de  tout^q^  eiLi^_.^  t^m  ,r^ 
rtcte  ou  de  contrat  passe,  soit  en  territoire  frangais  ou  de  pro- :■■.-■  ■'■■•~^-' '■'  wOj*^ 
tectorat  frangais,  par  toute  personne,  soit  en  tons  Ueux  par  des-:    ■   ■       '  •--* 
Frangais  ou  proteges  frangais,  anteriemrement  aux  dates  flxees 
d,  Valinea  de  V article  2. 

art.  4. — Les  dispositions  de's,  artioles  2  et  3  du  present  decret 
sont  appiicables  mem>e  dam  le  cas  oil  Vacte  ou  contrat  aurait 
ete  passe  par  personne  interposee.  (Fait  a  Bordeaux  le  27  sept. 
1914;  Jomiml  Offtciel  de  la  Republique  frangaise,  28  sept.  1914, 
p.  8069;  Schaffhauser,  Lois  Nouvelles,  1914,  3me  piartie,  p.  327.) 
In  Egypt  there  have  been  various  ipi'oolamations  regulating  trading 
with  tho  enemy.  (They  are  collected  in  the  official  Becueil  de9 
Documents  relatifs  a  la  guerre.) 

And  in  England  a  number  of  statutes  have  been  passed. 
(Trading  with  the  Evemy  Act,  1914  (4  &  5  Geo.  5,  c.  87). 
Amended  by  5  Geo.  -j,  c.  12;  5  &  6  Geo.  5,  c.  79;  5  &  6  Goo.  5, 
■c.  105,  and  by  various  Proclamations.  See,  on  this  subject,  in 
England,  Baty,  T.,  and  Morgan,  .T.  H.,  ^Var,  its  Conduct  and 
Legal  Results;  Page,  A.,  War  and  Alien  Enemies,  2nd  ed.; 
■Coleman  Phillipson,  Effect  of  War  on  Contracts;  Campbell,  H., 
The  Law  of  War  and  Contract;  and  in  France,  Schaffhauser, 
Lois  Nouvelles,  1915,  and  subsequently;  Wahl,  A.,  in  Rev.  Trim. 
1915,  p.  383.) 

t 

Illustration  of  contract  void  as  assisting  enemy  in  a  less 
direct  manner. 

Besides  such  obvious  cases  as  treasonable  offers  of  service  to 
the  enemy,  and  the  well  known  rule  forbidding  trading  with  the 
enemy,  there  are  other  cases  of  a  less  familiar  kind  to  Mhich  th.c 
same  principle  ought  to  be  applied. 

A  recent  Englisli  case  is  a  good  illustration,  and  it  is  submitted 
that  the  question  would  be  answered  in  the  same  way  in  a  French 

9   (2; 
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court.  The  owners  of  a  British  ship  chartered  lier  in  1918  to  a 
Dutcli  company  for  a  term  of  five  years.  All  the  shares  in  the 
Dutch  company  wen^  held  by  three  G(M'm.an  companies.  The 
eharter-party  provided  that  in  the  event  of  war  between  Great 
Britain  and  any  European  power  the  charterers  were  to  have  the 
option  of  susijx'ndiug  their  charter  during'  the  period  of  hostilitio. 
They  claimed  to  exercise  thi^  option.  It  was  held  that  the  charter- 
party  was  for  the  benefit  of  the  enemy  and  that  the  outbreak  of 
war  made  it  illegal  in  tofo.  The  charter-party  \\as  declared  ta 
be  dissolved.  It  indirectly  supported  the  enemy  during-  the  war 
because  if  it  were  suspended  the  British  owners  would  be  hampered 
in  their  use  of  the  ship.  If  they  made  use  of  it  audi  the  ship  was 
lost  they  would  be  liable  in  damages  for  failure  to  produce  it  at  the 
end  of  the  war.  On  the  other  hand,  the  Germans  would  be  enabled 
fully  to  commit  their  own  shipping  for  the  purposes  of  their  trade 
during  the  war  without  being  hampered  by  the  necessity  of  having 
it  free  at  the  end,  for  then  they  would  have  the  right  to  the  services 
of  the  shipping  of  their  adversaries.  (CkipJiam  SteamsJiip  Co. 
V.  Xaamloozc  Vewwotschap  Yiih-cKoi,  1917,  2  K.  B.  639,  8r> 
L.  J.  K.  B.  1439.)  If  the  subjects  of  a  state  which  is  contem- 
plating a  war  make  contracts  with  the  unsuspecting  subjects  of 
the  state  which  it  is  proposed  to  attack,  and  the  effect  of  such 
contracts  is  to  place  this  latter  state  at  a  disadvantage  during  the 
struggle,  such  contracts  are  against  public  policy  in  that  stat& 
whatever  they  may  be  in  the  other. 


(2)  Internal   relations. 

There  are  many  illustrations  of  contracts  which  arc  void  as 
against  the  interest  of  the  state  in  its  internal  relations.  The 
constitutional  law  of  the  country,  the  criminal  and  fiscal  law,  are 
determined  by  considerations  of  general  interest  and  no  agreement 
between  two  private  individuals  can  be  allowed  to  infringe  or 
modify  any  of  these  laws.  So,  any  contract  which  aims  at  ovcr- 
'/Uhrowing  the  established  government  is  obviously  unlawful.  So 
is  a  partnership  to  smuggle  goods  from  a  foreign  country  without 
paying  duty.  (Douai,  11  nov.  1^07,  D.  1908.  2.  15.)  And  so 
would  be  a  contract  clandestinely  "to^  introduce  arms  contrary  to 
the  provisions  of  law.  (C.  A.  Alex.  27  janv.  1909,  B.  L.  J. 
XXI,  136.;  So  aie  all  contracts  to  bribe  members  of  the  legis- 
lature, or  public  officials.  (Req.  5  fevr.  1902,  D.  1902.  1.  158; 
Req.  15  mars  1911,  D.  1911.  1.  382;  Trib.  Caire,  5  juin  1901, 
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O.  B.  Ill,  n.  85.)  So  a r^  contracts  to  bribe  voters,  whether  by 
money  or  by  other  favours.  (Trib.  Civ.  Tarbes,  14  mars  1899, 
D.  1904.  2.  201.) 

Contracts  to  pay  money  to  influence  officials. 

Promises  to  pay  money  to  a  man  who  undertakes  to  use  his 
inliuence  witli  public  officials  for  the  advantage  of  the  payer  are 
always  null.  Public  officials  are  vested  with  discretion  which 
is  to  be  exercised  impartially  and  in  the  public  interest  solely. 
All  contracts  the  purpose  of  which  is  to  induce  officials  to  exercise 
this  discretion  not  upon  public  grounds  but  out  of  favour  to 
individuals  are  clearly  against  the  public  interest.  The  Cour 
de  Cassation  in  a  recent  case  affirmed  this  principle  in  holding  a 
contract  to  be  illicit  under  which  money  was  paid  to  a  man  to  use 
his  influence  to  obtain  a  tramway  concession  for  the  payer.  (Cass. 
3  avril,  1912,  D.  1915.  1.  71.  Cf.  Req.  15  mars  1911,  D.  1911. 
1.382.)  .>u.^-e...... 

Les  engagements  cle  remuneration  pour  demarches  aupres  de 
fonctionnaires  publics  en  vue  de  faire  obtenir  grace  au  credit  de 
leur  auteur,  des  eniploilf,  cornmandes,  ou  concessions  out  constam- 
ment  ete  declares  nuls  comme  ayant  une  cause  illicite.  (Demo- 
lombe.  24,  n.  378;   Aubry  et  Ran,  4th  ed.  4,  p.  322.) 

English  law. 

The  English  law  is  without  doubt  the  same.  Thus  an  agree- 
ment whereby  a  member  of  Parliament  in  consideration  of  a  salary 
paid  to  him  by  a  political  association  agreed  to  vote  on  every 
subject  in  accordance  with  the  directions  of  the  association  is  an 
invalid  agreement.  (Osborne  v.  Amalgamated  Society  of  Rail- 
u-aij  Servants,  1910,  A.  C.  87,  79  L.  J.  Ch.  D.  87.  See  Pollock, 
Contracts,  8th  ed.  p.  339;  Anson  on  Contracts,  14th  ed.  p.  243.) 

Contracts  to  resign  official  position. 

Contracts  are  unlawful  by  which  a  public  official  undertakes 
to  resign  his  office  on  receipt  of  a  sum  of-  money  to  be  paid  him 
by  a  private  individual.  Public  offices  are  not  to  be  made  the 
object  of  private  bargains.  The  purpose  of  such  a  contract  being 
to  create  a  vacancy  in  order  that  the  other  party  to  the  contract  or 
some  protege  of  his  may  obtain  the  position,  it  tends  to  interfere 
with  the  choice  of  the  best  candidate.      (Paris,  30  janv.   1857, 


«V^^. 
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• 
D.  59.  o.  194:    Laiombieiv.  art.  Il28^i.  19;    B.-L.  et  Barde,  1, 
n.  250:  D.  N.  C.  C.  art.  1133,  Ji.  59.) 

If  the  agreement  is  that  A  is  to  resign  and  that  B  if  ho  is- 
appointed  shall  pay  to  A  a  proportion  of  the  salary  during-  As 
lifetime,  this  is  against  publie  interest  upon  another  ground. 
Government  salaries  are  supposed  to  be  fixed  on  a  scale  sufficient 
to  enable  the  official  to  maintain  his  position  suitably.  This 
purpose  would  be  frustrated  if  olHcials  were  under  obligations 
depriving  them  of  the  use  of  a  part  of  their  salaries.  It  would 
be  unfortunate  for  the  public  service  if  the  holders  of  offices  were 
impecunious  dummies  who  had  to  pass  over  a  great  part  of  their 
salaries  to  persons  behind  the  scenes.  Such  officials  struggling 
with  inadecjuate  incomes  might  be  tempted  into  dishonesty. 

In  France,  by  special  legislation  the  holders  of  certain  offices 
have  a  right  to  nominate  a  successor  and  may  obtain  a  price  which 
is  subject  to  the  control  of  the  government.  A  secret  agreement 
to  pay  a  price  higher  than  that  which  is  indicated  in  the  apparent 
deed  of  s«le  is  against  public  policy.  (See  loi  des  28  avr. — 4  niai 
1816.  and  D.  X.  C.  C.  Appet/dice  to  art.  1598,  and  Additions, 
1913,  to  same  art.;  Aubry  et  Rau,  5th  ed.  4,  p.  551;  Dijon^ 
26  janv.  1894,  D.  96.  2.  U.) 


English  law. 

The  rules  of  the  English  law  are  similar.  '  Public  policy  '  it 
has  been  said  "  requires  that  there  shall  be  no  money  consideration 
for  the  appointment  to  an  office  in  which  the  public  are  interested." 
{Black ford  v.  Preston,  1799,  8  T.  R.  89,  4  R.  R.  598.) 

And  the  same  rule  applies  to  the  assignment  of  tlie  salaries  of 
public  offices,  or  of  government  pensions.  "  It  is  fit  that  the 
public  servants  should  retain  the  means  of  a  decent  subsistence 
without  being  exposed  to  the  temptations  of  poverty."  (Per  Lord 
Abinger  in  Wells  v.  Foster,  1841,  8  \L  &  W.  151,  58  R.  R.  650. 
See  Pollock,  Contracts,  8th  ed.  ]>.  343;  Anson,  Contracts,  14th  ed. 
p.  243.) 

Contracts   which   interfere  with   administration  of  justice. 
Pactum  de  quota  litis. 

A  contract  by  which  the  client  undertakes  to  compensate  ^ 
lawyer  who  conducts  his  case  by  surrendering  to  him  in  the  event 
of  success  a  share  of  the  property  recovered  is  an  unlawful  con- 
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tract.  Such  an  agieeiiicnt  was  called  in  the  Homan  law  pactum 
^^  de  quota  litis,  and  was  prohibited  by  that  law.  (Dig.  50.  13.  1 .  12 ; 
Dig.  17. 1.  6.  7.)  The  French  law  has  always  followed  the  same 
rule.  (Merlin,  Hep.  vo.  Facte  de  quota  litis;  Dall.  Bep.  vo. 
Avocat,  u.  269;  Garsonnet,  Tmite  de  Procedure  Civile,  3rd  ed. 
V.  I,  s.  259;  Aubry  et  Ran,  5th  ed.  4,  p.  553;  Ca^s.  22  avri,l 
1898,  D.  98.  1.  415.  Cf.  in  Quebec,  Bucldey  v.  Bicm,  1910, 
R.  J.  Q.  20  K.  B.  168.) 

Such  agreements  are  invalid  also  by  the  English  law.  (Re 
Attorneys  and  Solicitors  Act,  1875,  Ch.  D.  573,  45  L.  J.  Ch. 
47;  In  re  A  Solicitor,  1912,  81  L.  J.  K.  B.  245.  See  Law 
Journal,  1912,  p.  193;  Pollock,  Contracts,  8th  ed.  350;  Anson, 
Contracts,  14th  ed.  245.)  The  reason  is  substantially  the  same 
as  that  of  the  law  which  prohibits  an  advocate  from  purchasing 
litigious  n^lits.  (Sec  C.  E.  E.  257/324.)  In  both  cases  there 
.  is  a  risk  of  the  lawyer  taking  an  unfair  advantage  of  his  profes- 
sional knowledge.  In  the  pactum  de  quota  litis  the  lawyer  aud 
the  client  do  not  deal  on  equal  terms.  The  client  is  not  in  a 
position  to  judge  whether  his  case  is  a  good  one  or  not.  If  such 
agreements  were  .valid,  a  dishonest  lawyer  might  succeed  in  ob- 
taining a  remuneration  much  in  excess  of  what  was  fair.  Against 
this  it  may  be  said  that  a  poor  client  who  has  a  very  doubtful 
case  may  be  unable  to  find  a  lawyer  to  undertake  his  case  for  him, 
whereas,  if  the  pactum,  de  quota  litis  were  allowed,  some  lawyer 
might  be  willing  to  run  the  risk  of  losing  his  time  and  money 
on  the  chance  of  substantial  gain  in  the  event  of  success.  For 
these  reasons  it  has  been  doubted  in  modern  times  whether  the 
pactum  de  quota  litis  is  really  against  public  policy.  In  most 
American  states  it  is  permitted  unless  the  lawjer  also  agrees  to 
prosecute  tEcTsuTt^at  his  own  expense.  (See  Polloek,  Contracts,  3rd 
American  ed.  451.)  And  the  President  of  the  English  Law 
Society  in  London,  in  his  annual  address  for  1912,  advocated  a 
change  of  the  law.  (Law  Journal,  1912,  p.  577.)  At  present, 
however,  the  prohibition  exists  both  in  the  French  and  in  the 
English  law. 

Nor  is  there  any  reasonable  doubt  that  the  prohibition  forms 
a  part  of  the  Egyptian  laAv  also.  The  codes  give  the  courts 
power  to  control  the  remuneration  fixed  by  the  contract  to  be 
paid  to  a  mandatary,  though,  as  we  have  seen,  this  power  wiU  be 
exercised  only  in  exceptional  circumstances.  (C.  C.  E.  514/628; 
see  C.  A.  Aiex.  21  mai  1908,  B.  L.  J.  XX,  240.)  But,  besides 
this  protection  which  the  client  enjoys,  he  can  always  cballeno-e 
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an  agivemont  made  with  his  Unvvor  which  is  ot*  tho  iiatuic  of  a. 
pactum  (fe   quota  ////.y.      Tho    Egyptian   logishttor  certainly  did 
not  intend  to  reject  the  traditional  rule  of  the  French  law  in  this 
matter.      As    M.    De    Hults    says,    //    s'dfjit    iVune    stipulation 
d'houoraires,  qui  revet  unc  forme  qui  a  to-u jours  etc  prohiljee  par 
les  regies  profession  neJk~^,  mais  qui  off  re  pen  (Vinconvenieat  en 
Egypte  ou,  d'apres  Ie-<i  prirnipes  du  mandat.  les  honoraires  meme 
convenus  d'arance,  sont  toujour^  xouiuis  ii  Varhiirage  du  fuge. 
Bep.  rn.  Yente,  n.  51.;     The  courts  hold  the  pactum  de  quota 
lit  in  void  as  against  public  policy.      \V .  A.  Alex.  24  dec.  189G, 
Iv.  ().  XXII,  !)G.       The  principle  has  recently  been  applied  to  a 
eontrac    made  between  a  client  and  an  agent  d'affaires.     Con- 
tracts made   Avitli   j)ersons   of  this  class  art>   viewed    with    great 
suspicion  In   the  court,  and  if  the  pactum  de  quota  litis  is  against. 
public  policy   when  mad<'  with  an  advocate,  it  is  so  a  fortiori, 
when  made  with  an  agent  d'affaires.      The  general  rule  is  thus 
statetl  in  this  c-dsc:/Est  nulle  pour  cause  illicit e^  la  convention  in- 
tervenue  entre  un  plqideur  et  un  agent  d'affaires,  et  par  laquelle 
le  premier  cede  an  second  une  quote-part  des  condamnations  a     , 
intej-venir  a  son  profit,  en  echange  des  peines  et  soins  de  Vagent  a* 
d'affaires  au  cours  du  proces.     And  the  judgment  proceeds  to  say: 
Que-  I'ajisistanee  gnduite  des  pauvres  qui  est  une  charge  hono- 
rifique  et  ohligatoire  de  VOrdre  des  Avocats  ne  saurait  jamais 
etre  V  oh  jet  d'une  speculation,  et  mains  encore  de  la  part  de.ceux         \y  'ni 
qui,  s(ins  etre  avocats,  font  line  concurrence  deloyale  au  Barreau,  C"^"^    ^^ 
et  profite-nt  de  I'ignorance  des  jusliciahies  pour  metU-e  un  prix\^_.    , 
(fu.r  pet  its  .^ervi<ies  qui,  Jcnt><  sous  la  direction  competmte  c?'i(7^.M^l4    ■• 
arorat,  ne  donneraient  pas  lieu  a  des  honoraireA.     (Trib.  Somm. 
Al<>x.  -28  fV'vr.  1914,  Gaz.  Trib.  IV,  n.  230.; 


Agreements  not  to  give  notice  of  a  crime  or  not  to  prosecute. 

It  i-  ill  the  public  interest  that  ofi'enders  against  the  criminal 
law  shouM  not  go  unpunished,  and  therefore  all  agreements  aro 
\oid  which  aim  at  (Misuring  immunity  foi-  an  offence.  (Aubry 
et  Kau,  5th  ed.  4,  p.  550.)      <>\^^^ 

Th<(  right  to  denouoce  the  criminal  and  to  put  tlie  machinery 
of  tli<'  j)ublic  pros<>cution  in  movement  is  given  in  the  [jublic  and 
not  in  the  privat<,'  interest  and  it  cannot  be  renounced.  (See. 
K<\ .  Trim.  1912,  p.  975;  K.'v.  Ciit.  1890,  \).  101  ;  Crim.  25  levr. 
18!)7,  S-  98.   1.   201. 

The  victim  of  a   criiiK',  for  i'xam])le  ihi'  man   w  liosc  projierty 
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lias  bcoii  ^stolen,  is,  il  is  ti'uc,  not  hound  to  (Icnoiuiei'  the  oirciKliT. 
Ho  may,  if  lie  likes,  forgive  him.  But  it  is  against  good  morals 
to  allow  the  victim  to  stipulate  a  payment  for  his  silence.  It 
is  not  illegal  for  th<^  criminal  to  promise  to  make  reparation  to 
the  victim,  as  by  restoring*  to  hini  the  stolen  property  or  by 
making  good  to  him  the  loss  which  he  has  caused.  But  sti])ula- 
tions  of  this  kind  will  always  be  regarded  by  the  court  with 
susj)ici()n,  and  it'  tiie  amount  jjromised  is  disproportionate  to  the 
loss  suti'ei'ed,  it  will  be  reduced.  Such  compromises  will  stand 
good,  however,  when  they  appear  to  be  fair  and  honest  and  free 
from  any  sj^ecial  intimidation.  (B.-L.  et  Barde,  1,  n.  84; 
D.  N.  C.  C.  art.  1112,  n.  44.  See  cases  in  Rev.  Trim.  1912, 
]).  975;  D.  Supp.  vo.  Transact ioiis,  n.  62;  B.-L.  et  Wahl,  Contrats 
AUatoires,  n.  1262;  and  see  infra,  p.  296.) 

In  France  the  distinction  is  made  between  the  (tciion  ciriJe 
and  the  action  pulyJique.  The  party  injured  may  validly  com- 
pound as  to  the  first  but  this  does  not  bar  the  public  prosecu- 
tion. (See  Crim.  25  fevr.  1897,  S.  98.  1.  201,  and  the  eases 
in  Bev.  Trim.  1912,  p.  975;  and  Garraud,  Traite  d' Inst  ruction 
Criminelle,  1,  p.  254.;  In  an  Egyptian  case  the  thief  had  given 
his  victim  a  bill  for  P.T.  35,000 — Taleur  reque  comptant . 

Upon  proof  that  the  bill  was  given  to  induce  the  victim  not 
to  prosecute,  but  that  the  loss  caused  by  thi'  theft  was  about 
P.T.  12,000,  the  bill  was  reduced  to  that  sum.  (C.  A.  Alex. 
zt  dec.  1885,  B.  O.  XI,  12.)  The  principle  that  it  is  against 
good  morals  to  allow  a  man  to  make  money  by  agreeing-  not  to 
prosecute  is  one  which  goes  back  to  the  Roman  hiw.  (Dig-  12. 
Q.  o\  Larombiere,  art.  1133,  n.  12;  D.  N.  C.  C.  art.  1133, 
n.  523.  f'f.  in  Quebec,  Cie.  Montr kd-Canacla  cV Assurance  v. 
rAeme«,  1909,  R.  J.  Q.  18  K.  B.  490.;  And  in  England 
also,  agreements  for  the  purpose  of  stilling  a  criminal  prosecu- 
tion are  void.  _It  is  against  public  policy  to  allow  the  compound- 
ing of  a  felony.  {Willia?ns  v.  Bayley,  1866,  L.  R.  1  H.  L. 
200,  220,  35  L.  J.  Ch.  717;  WindhiU  Local  Board  x.  Vint, 
1890.  45  Ch.  D.  351,  59  L.  J.  Ch.  608;  Pollock,  Contntcts, 
8th  ed.  p.  344;  Anson,  Contracts,  14th  ed.  p.  244.  "^o,  like- 
wise, Avhen  an  offender  has  been  tried  and  convicted  an  agreement 
by  him  or  by  another  to  pay  a  remuneration  to  a  person  for  exert- 
ing his  inlluence  to  obtain  the  release  of  the  ])risoner  or  a  com- 
mutation of  the  sentence  is  plainly  against  public  policy.  (Trib. 
€iv.  Sedan.  23  mai  1900.  D.  1901 .  2.  203. ;, 
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Renunciation  of  rights  connected  with  the  trial  of  actions  or 

with  procedure. 

It  is  a  inattor  of  public  policy  that  justice  shall  be  fairly 
.  administered,  and  a  contract  which  would  tend  to  make  a  court 
pronouuce  a  judgment  in  violation  of  justice  is  against  public 
order.  So,  a  renunciation  beforehand  of  the  right  to  a  fair  trial 
would  not  receive  effect.  In  criminal  matters  especially  the 
accused  is  entitled  on  grounds  of  public  policy  to  set  up  all  legal 
defences,  and  the  consent  of  an  accused  person  that  in  the  procedure 
at  his  trial  any  of  the  essential  rules  intended  to  secure  justice- 
should  be  violated  would  not  be  binding,  upon  him.  (See  D. 
Rep.  vo.  Xiilh'fr,  n.  o4.)  But  the  principle  applies  in  civil 
matters  also,  and  renunciations  will  be  against  public  policy  if 
they  are  intended  to  debar  the  party  making  them  from  the  right 
to  ilaini  tlie  benetil  of  rules  of  j)rocedure  or  rules  of  evidenco 
which  are  laid  down  upon  grounds  of  general  interest.  Xot  all 
the  law^  of  evidence  and  procedure,  however,  are  laws  of  public 
order.  Some  of  them  are  based  upon  considerations  of  public 
policy,  whereas  others  give  rights  to  the  parties  which  they  are 
free  to  renounce  or  abandon  if  they  choose.  And  it  is  in  some 
cases  a  delicate  question  whether  the  rule  is  one  M'hich  can  be 
waived  or  renounced  by  the  party  who  has  an  interest  in  enforcing 
it,  or  whether  the  law  will  not  allow  him  to  waive  it  because  it 
is  based  upon  public  policy.!  (See  Garsonnet  ct  Cezar-Bru.  Traite 
de  Prrxeduye  Civile,  3rd  ea.  1,  n.  446.)  If  the  rule  is  a  rule  of 
public  order  it  cannot  bo  waived  by  the  party,  and  moreover,  it 
is  the  duty  of  the  judge  to  enforce  the  rule  ex  officio.  It  doe.s 
not  often  happen  that  a  party  renounces  beforehand  rights  of  this 
kind.  Such  questions  commonly  arise  when  it  is  said  that  he  has 
abandoned  his  right  expressly  or  tacitly  during  the  trial  by  not 
taking  a  plea  to  which  he  was  entitled,  or  by  allowing  the  viola- 
tion of  a  rule  upon  the  enforcement  of  which  he  might  have 
insisted.  But  such  a  renunciation  accepted  by  the  other  partr 
is  a  contract  and  is  governed  by  the  rules  M'hich  apply  to  contracts. 
If  the  defendant  has  a  right  to  plead  a  certain  defence  or  exception 
wliich  is  given  to  him  on  grounds  of  public  policy  his  renunciation 
wlifthi-r  express  or  tacit  of  the  right  to  take  the  plea  is  an  illicit 
contract.  For  one  caimot  abandon  a  right  which  is  founded  upon 
public  policy.  Trarsonnet  et  Cezar-Bru,  Traite  de  Procedure 
Civile,  3rd  cd.  1,  n.  446.)  With  regard  to  some  of  the  rules  of 
procedure  there  is  little  difficulty  in  deciding  that  they  are  based 
upon  public  policy. 
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Right  to  tender  decisive  oath.      -^  -<-     f' 

Tilt  rig-lit  given  to  either  party  to  tender  the  decisive  oatli  to 
the~Dt1ier  is  based  upoir public  order  and  cannot  be  renounced. 
(See  CrcyE.  2^1/289:)"  It  would  be  an  easy  Avay  of  evading 
the  laws  which  prohibit  certain  kinds  of  contracts  if  it  could  be 
stipulated  beforehand  that  the  decisive  oath  should  be  excluded. 
The  tender  of  the  decisive  oath  is  frequently  the  only  means  of 
exposing  the  unlawful  nature  of  the  contract.  Accordingly,  where 
the  debtor  in  a  promissory  note  had  renounced  his  right  to  tender 
the  decisive  oath  to  the  creditor  in  any  dispute  between  them 
about  the  note,  it  was  held. the  renunciation  was  invalid.  (Trib- 
Comm.  Caire,  27  dee.  1913,  Gaz.  Trib.  4,  n.  163.)  Where  the 
cause  of  a  bill  is  not  stated  or  a  false  cause  is  given  there  is 
frequently  no  way  of  proving  the  true  cause  of  the  bill  except  by 
tendering  the  decisive  oath.  This  may  not  be  successful,  but  to 
allow  the  party  to  renounce  this  chance  would  lead  in  many  cases 
to  unlawful  contracts  being  undiscovered. 


Prorogations  of  jurisdiction. 

A  contract  may  be  valid  by  which  it  is  agreed  to  give  jurisdic- 
tion to  a  court,  which,  apart  from  the  contract,  would  be  incom- 
petent to  deal  with  the  question  between  the  parties.  But  this 
depends  upon  the  character  of  the  incompetence. 

Incompetence  is  of  two  kinds:  — 
;v(l.)  ratione  inaterice,  and 

(2.)  ratione  personcc,  and  it  is  only  the  first  kind  of  incom- 
petence which  is  a  matter  of  public  order.  There  is  a  regular 
hierarchy  of  courts,  each  of  which  is  charged  by  the  state  with 
jurisdiction  to  deal  with  certain  matters.  It  is  clear  that  no 
agreement  of  parties  can  give  to  any  of  these  courts  the  power  to 
deal  with  a  case  which  belongs  to  a  class  which  is  outside  the 
competence  of  the  court.  (See  Baudry-Lacantinerie  et  Houques- 
Fourcade,  Personnes,  I,  No.  268  seq. ;  Aubry  et  Rau,  5th  ed. 
1,  p.  178;  Req.  14  fevr.  1866,  D.  66.  I.  447;  D.  N.  C.  C. 
art.  6,  n.  25.) 

So,  for  example,  the  Native  Courts  in  Egypt  are  incompetent 
to  deal  with  questions  relating  to  the  public  debt,  Avhich  are 
specially  given  to  the  Mixed  Courts,  or  with  suits  as  to  the  con- 
stitution of  ivakfs,  as  to  marriage,  and  questions  connected  with 
marriage,  such  as  the  dowry,  and  as  to  gifts,  legacies,  successions, 
and  all  other   questions   which    belong   to   the   i<tatuf  persoJiuel, 


^' 
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and  aro  thoroforo  within  the  conipotonc.^  of  tho  Mehkemehs,  or 
religious  courts.  {Decree  of  BeonjammUmi ,  art.  16.)  The 
inoomjxHenee  of"  the  Native  Courts  to  deal  witli  these  matterg 
is-  a  pari  of  th(>  organisation  of  justiee,  aud  it  is  upon  grounds 
of  j)ublie  order  that  the  state  lias  decided  that  certain  classes 
of  castas  are  to  be  assigned  to  ditferent  kinds  of  courts.  It  is 
clear  in  this  case  that  the  agreement  of  parties  cannot  give 
competence  to  a  court  which  is  excluded  b}^  law  from  dealing  with 
that  kind  of  matter  at  all.  But  under  the  Egj^ptian  codes  the 
incompetence  btesed  on  the  value  of  the  cause  is  not  a  matter  of,-  . 
public  order.  iThe  judge  who  sits  as  a  tribunal  of  summary^  xA*''. 
justice  is  by  Ia^^•  entitled  to  try  without  appeal  matters  purely 
personal  where  the  ascertained  amount  in  dispute  does  not  exceed 
a  c.'itain  >uni.  (X.  C.  Proc.^^^M.  C.  Proe.  28.)  But  if  the 
parties  consent  he  may  try  without  appeal  matters  wKere^tli? 
amount  in  dispute  exceeds  this  sum.  ,N.  C.  Proc.  27;  M.  C. 
Froc.  29.  He  has  jurisdiction  to  deal  with  personal  actions  of 
a  certain  amount,  and  the  parties  can  gi^e  him  competence  to 
deal  with  such  actions  of  a  larger  amount.!  The  Mixed  Code  of 
Civil  and  Commercial  Procedure  makes  it  clear  that  the  plea  of 
^incompetence — rafione  mgj&rke — is  always  a  matter  of  public 
'  order.  It  declares:  Want  of  jurisdiction  hy  reason  of  the  maiter 
in  dispute  may  he  raised  at  any  i^tage  of  the  cause,  and  even 
l)ronounf:ed  by  the  tribunal  of  its  omi  accord  (art.  149).  It 
is  plain,  therefore,  that  this  plea  cannot  be  renounced  by  the 
parties  either  expressly  or  tacitly,  that  it  may  be  raised  at  any 
stage  of  the  proceedings,  and  even  raised  for  the  first  time  on 
appeal,  and  that  the  tribunal  may  give  effect  to  it  ex  officio,  or 
on  the  motion  of  tho  parquet  if  the  parties  from  ignorance  or  an}- 
other  reason  do  not  take  the  plea.  (See  Lusena  Bey,  Elements 
de  Procedure  Civile,  4th  ed.  1,  p.  235.)  But  when  the  court  is 
incompetent,  merely  because  the  amount  in  dispute  is  too  large,  ' 
the  parties  are  at  liberty  to  waive  the  plea.  (M.  C.  Proc.  29.) 
The  Native  Code  of  Procedure  is  less  clearly  expressed.  It  says: 
Les  excepticms  d'incompetem-e,  memc  a  raison  de  la  matiere  du 
litige,  et  les  demmides  de  renvois  pour  connexite  ou  Utispendance 
il/nvent  ei^re  proposees  avant  toutes  exceptions  ettoutes  conclusions 
sur  le  fond  de  h  dpmande  principale,  incidente  ou  reconrfntion- 
nelle  contre  laqucUe  le  declinatoire  est  propose. 

Dans  les  r-as  seulement  ou  Vineompetence  est  fondee  sur  les 
articles  lo  et  16  du  decret  de  reorganisation  des  tribunaux  indi- 
gents, elle  pourra  etre  proposee  en  lout  etat  de  cause  et  meme 
fuononff'e  d' office.     CX.  C.  Proc.  art.  134.)  'od^^ 
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But  as  regards  the  pica  of  incompr'teiicc  rcitione  inalerio: 
the  exception  stated  in  the  artich^  is  much  more  important  than 
the  rule  itself.  Reference  to  the  Decree  of  Rear gatnsaf ion  of 
14  June,  1883,  shews  that  articles  15  and  16  of  that  Decree  are 
the  general  articles  which  determine  the  competence  of  the  Native 
Tribunals.  (See  the  Decree  in  Gelat,  Rep.  IV,  p.  400.,  These 
tribunals  are  to  have  jurisdiction;  over  all  contestations  civil  and 
commercial  between  natives,  over  all  contraventions  and  crimes 
committed  by  natives,  excepting  only  certain  matters  given  to 
the  Mixed  Courts,  but  are  to  be  incompetent  to  deal  with  anj 
question  as  to  the  property  of  the  public  domain,  as  to  the  public 
debt,  the  constitution  of  ivakfn,  and  the  statnf  personnel.  (See 
for  details,  Lusena  Bey,  Elements  de  Procedure  Civile,  1,  p.  1.) 
In  spite,  therefore,  of  the  misleading  language  of  the  article,  it 
is  clear  that  the  plea  of  incompetence  rcdione  materia'  is  a  matter 
of  public  order  under  the  Native  Code  as  well  as  under  the  Mixed 

^^^, V^"  1    Incompetence  ratione  personae. 

The  cause  may  belong  to  a  class  over  which  the  court  has  juris- 
diction, but  the  defendant  may  nevertheless  have  tlie  right  to  take 
the  plea  of  incompetence  because  he  is  entitled  to  have  the  case 
tried  in  the  court  of  another  district.  For  example,  if  the  action 
is  a  civil  action  as  to  moveable  property,  he  must  be  summoned 
before  the  tribunal  of  the  district  in  which  he  is  domiciled.  Or, 
if  the  action  relates  to  real  rights,  before  the  tribunal  of  the 
district  in  which  the  property  in  dispute  is  situated.  (N.  C.  Proc. 
34;  M.  C.  Proc.  35.)  If  the  defendant  is  summoned  in  ai\y 
other  court  he  may  plead  that  this  court  is  incompetent  ratione 
personce.  But  public  order  is  in  no  way  concerned  in  his  taking 
this  plea  if  Ihe  court  is  of  the  rank  and  possesses  the  cj[ualifications 
'required  of  courts  which  deal  Avith  that  kind  of  case.  The  de- 
fendant's right  to  object  that  it  is  not  his  own  proper  court  is  a 
privilege  that  is  given  to  him,  and  he  can  waive  it  if  he  likes.. 
Such  a  waiver  by  him  of  his  right  to  take  the  plea  is  called  a 
prorogation  of  j[urisdiction.  (Garsonnet  et  Cezar-Bru,  Traite  de 
Procedure  Civile,  3rd  ed.  1,  nos.  466,  467;  Dall.  Code  Proc. 
Ann.  art.  59,  n.  408;  Dall.  Code  Proc.  Supp.  art.  59,  n.  1182; 
Req.  15  juill.  1875,  D.  76.  5.  226;  C.  A.  Alex.  Gaz.  Trib.  3, 
n.  15;  C.  A.  Alex.  22  mai  1912,  Gaz.  Trib.  2,  p.  178.  s.  v. 
Execution.)  In  the  Mixed  Courts  in  Egypt  there  is,  speaking 
broadlv.  no  iurisdiction  over  native  Esvptians  when  thev  are  the 
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only  parties,  and  this  is  a  matter  of  public  order.  If  both  the 
parties  to  a  suit  are  native  Egviptians  tliey  c-annot  alg-rec  to 
submit  their  case  to  the  Mixed  Courts.  The  competence 
of  the  court  depends  on  the  nuality  of  the  parties  to  the  suit 
and  not  on  that  of  their ~iha n^ataries .  The  jurisdiction  of 
the  Mixed  Courts  in  fact  depends  upon  the  nationality  of  the 
partieis,  and  their  incompetence  to  deal  with  eases  between  Egyp- 
tians or  between  foreigners  of  the  same  nationaiiity  is  an  incom- 
petence rat  lone  materice.  (See  C.  A.  Alex.  27  nov.  1912,  B.  L.  J. 
XXV.  -S7:  Luseiia  Bi'v,  Eh'nu^nU  dc  Procedure  Civile,  1,  p.  127.) 

Other  preliminary  exceptions  which  are  based  upon 
considerations  of  public  order. 


Besides  llie  plea  in  bar  of  the  jurisdiction  to  which  lh"  cause  '  ^ 

is  assigned  the  defendant  is  entitled  to  make  an  application  to^^V  >^*^  /. 
transfer  the  cause  to  another  tribunal  to  which  the  same  or  a  ,  ;  ^n  A 
connected  cause  has  been  assigned.  But  are  these  pleas — deirigndes  ^  X 'V-^  '■ 
dr  renvoi  pour  connexiie  ou  HtiKpcridance — based  on  public  order? 
If  the  defendant  does  not  take  these  pleas  at  the  beginning  and 
allows  the  case  to  go  on  will  he  be  held  to  have  abandoned  his 
right  to  these  preliminary  objections?  In  France  it  is  much  dis- 
])uted  if  public  policy  is  involved  in  these  pleas.  It  is  argued 
that  there  is  a  public  interest  to  prevent  the  multiplication  of 
actions  and  the  wasting  of  judicial  time  by  having  tlie  same 
question  tried  in  two  courts  instead  of  one.  But  on  the  other  liand, 
it  is  maintained  that  these  exceptions  arc  merely  for  the  benefit 
of  the  party,  and  that  he  can  therefore  waive  his  right  to  take 
them.  In  France  the  controversy  is  still  open.  (Garsonnet  et 
Cezar-Bru,  Traite  de  Procedure  Cwile,  3rd  ed.  3,  n.  473.)  Under 
the  Egyptian  Codes  it  seems  to  be  clear  that  the  pleas  of  litis- 
pemlwice  and  connexite  can  be  waived  by  the  party  entitled  to 
take^them.     (N.  C.  Proc.  134;   M.  C.  Proc.  148.) 

Contracts  to  oust  jurisdiction.        r^* '' /  *  - '■^"-^  " 

It  is  not  always  a  matter  of  ])uMie  order  that  disputes  in  civil 
matters  arising  between  two  parties  shall  be  decided  by  the  tribunal 
wliich,  apart  frojn  agreement,  would  have  jurisdiction  over  it. 
Tho  parties  may  agree  to  substitute  for  the  pro]>er  court  a  court 
of  their  own  selection  provided  th<>  court  they  select  is  not  incom- 
]>i'tent  ratione  mater  ice.  But  the  hierarchy  of  the  courts  is  matter 
of  public  ordeip./)  The  parties  cannol  by  agreement  submil  ;i  ques- 
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tion  to  a  court  of  appeal  in  the  tirst  instance,  i.e.,  without  first     ;' 
going  to  tho  court  or  courts  below.      (Nancy,  ler  avr.  1909,  D. 
1910.  2.  210.     Sec  Garsonnct  ot  Cezar-Bru,  Traite  de  Procedure 
Civile,  3rd  ed.  1,  n.  467.) 
L^)  But  there  is  nothing  contrary  to  public  order  in  the  parties 
agreeing  to  accept  as  tinal  the  judgment  of  the  court  oi^lirst  [y 
instance  and  to  renounce  their  right  of  opposition  or  appeal. 

The  Codes  of  Procedure  expressly  give  the  parties  tho  right  to    ,' 
_^  '   agree  to  submit  their  differences  to  the  tribnnjd.jh  4^'^'^-^'^i^-'  ■ 
'^"maire  for  final  decision.     (C.  Proc.  E.  27/29.) 
(^  ,3  And  they  can  agree  to  submit  to  the  decision  of  arbiters.     A 
fortiori  they  can  agree  to  accept  as  final  the  decision  of  the  civil 
court  which  has  competence  in  the  matter,  and  to  renounce  their 
right  of  appeal.     (C.  A.  Alex.  10  mai  1917,  B.  L.  J.  XXIX, 
418.) 

Is  it  a  matter  of  public  order  that  the  parties  select  a  court  of     ' 
their  own  country?     (Dall.  Supp.  vo.  Lois,  nos.  450  seq.  ;  Nimes, 
20  aoiU  1868,  D.  68.  2.  18.) 

Is  it,  for  example,  a  matter  of  public  order  that  all  disputes 
arising  out  of  a  contract  executed  in  Egypt  should  be  determined 
by  Egyptian  courts?  If  the  parties  make  a  contract  in  a  foreign 
country,  may  they,  if  they  choose,  provide  that  all  disputes  aris- 
ing under  the  contract  shall  be  determined  by  the  courts  of  the 
country  where  the  contract  is  made?  Or,  without  going  so  far  as 
this,  may  they  say  that  disputes  between  them  as  to  the  contract 
shall  be  decided  by  the  lex  loci  contractus?  Such  a  clause  as  this 
^.^  last  would,  according  to  the  French  jurisprudence,  not  oust  the 
jurisdiction  of  the  lex  fori.  But  if  a  question  arose  ^as  to  the 
contract  the  court  of  the  lex  fori  would  apply  the  foreign  law 
which  the  parties  had  designated,  unless  this  foreign  I'aw  was 
itself  against  public  policy.  This  last  clause  fixing  the  law  of 
the  contract  is,  without  doubt,  perfectly  valid.  (Cass.  13  aout 
1879,  D.  80.  1.  85,  and  sur  renvoi,  Amiens,  11  aout  1880,  S.  81. 
2.  10;  Journal  du  Falais,  81,  p.  572;  D.  N.  C.  C.  art.  6, 
nos.  33  seq.) 

The  question  is  more  difficult  Avhether  the  parties  can  oust  the 
jurisdiction  of  the  courts  of  the  country  in  which  the  case  would 
come  up  apart  from  stipulation. 

According    to    much    French    jurisprudence    the    parties    may 

-■  validly  attribute  to  a  particular  court,  even  though  it  be  the  court 

of    a   foreign    country,    the    exclusive    competence    to    decide    all 

questions  arising  out  of  the  contract.      In  particular,  in  regard 


I) 


^ 


144  THK  LAW  OF  OBLIGATIONS. 

to  the  contract  of  carriage  of  goods,  the  Cow  de  Cassation/  has 
decided  in  several  cases  that  it  is  lawful  to  insert  a  clause  that  all 
Cjuestions  arising  out  of  the  contract  are  within  the  exclusive  com- 
petonce  of  one  particular  court,  and  that  irresi)ective  of  the  place 
where  the  contract  was  made  or  whore  it  is  to  be  executed.  (Cass. 
ler  fevr.  1898,  D.  1898.  1.  88;  Cass.  26  oct.  1909,  D.  1911.  1. 
41():  Cass.  16  fevr.  1898,  D.  1903.  1.  398.  But  sec  infra, 
p.  14-j.^  And  in;  a  Quebec  case  it  was  held:  The  stipu- 
lation in  a  bill  of  lading  executed  in  a  foreign  country  that 
"all  disputes  regarding  this  bill  of  lading  arc  to  be  settled 
according  to  the  law  of  the  Empire  of  Germany,  and  decided 
bi^'ore  the  Hamburg  law  courts,"  is  not  contrary  to  public 
order,  and  will  be  recognised  and  <>nforced  by  the  courts  of  this 
province.  And  it  was  likewise  held  that  such  a  condition  agreed'^  ''^ 
to  by  the  shipper  of  the  goods  was  binding  upon  the  consignee.  ^- 
(ykholson  v.  The  Hamburg  American  Packet  Co.,  1904,  E.  J.  Q. 
25  S.  C.  34. ;> 

But  in  Eg}pt  the  Mixed  Court  of  Appeal  has  declined  to  follow 
the  French  jurisprudence  upon  this  point,  and  has  held  that  such 
a  clause  was  null  when  its  effect  would  be  to  oust  the  jurisdiction 
of  the  Mixed  Court,  it  being  a  matter  of  public  order  that  this 
court  should  be  thoj^rum  for  the  determination  of  disputes  be- 
tween foreigners  'i^  Egyptians  arising  out  of  contracts  to  be 
executed  in  Egypt.  (C.  A.  Alex.  9  mai  1917,  B.  L.  J.  XXIX^ 
410.) 

Besides  this  reason,  the  Mixed  Court  of  Appeal  relied  upon  a 
more  general  ground,  namely,  that  such  clauses  are  exorbitant 
and  abusive.  The  consignee  in  Egypt,  if  he  has  to  seek  his  relief 
fi-om  the  court  of  a  foreign  country  where  he  has  no  representatiAC, 
is  in  a  most  unfavourable  position.  If  the  dispute  is,  eay,  as  to- 
the  condition  in  which  the  goods  ari-ived  in  Egvpt  it  will  be 
extremely  difficult  and  expensive  for  him  to  prove  the  facts  upon 
which  he  relies  before  a  court  at  Genoa  or  Palermo.  Althoug-h, 
as  explained  elsewhere,  the  courts  will  not,  in  g-eneral,  hold  a 
contract  to  be  against  public  policy  merely  because  it  is  unjust, 
this  rule  is  not  without  exception.  There  is  a  decided  tendency 
in  the  French  jurisprudence  to  hold  that  a  contract  may  be  in- 
validated upon  this  ground  when  the  parties  to  it  were  not  upon 
an  equal  economic  footing,  and  one  of  them  has  exploited  his 
position  of  economic  superiority  to  the  disadvantage  of  the  other 
party.  This  new  principle  has  been  applied  particularly  to  clauses 
by  wliich  carriers  stipulate  for  non-liability  for  fault.     (See  infra, 
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2,  p.  271;   Coliji  et  Capitant,  2,  p.  13;    Lyon-Cacii  ot  Renault, 
'Mmmel  de  Droit  Commercial ,  11th  ed.  n.  524.) 

But  the  principle  may  be  extended  and  made  to  apply  to  clauses 
proroguing  jurisdiction.  As  the  Mixed  Court  point  out,  it  has 
been  extended  to  such  clauses  by  a  recent  Erench  lot  as  to  contracts 
of  insurance,  except  marine-insurance. 

By  the  hi  du  2  jmiv.  1902  (Tripier  et  Monnier,  1915,  p.  986)/  ,.  v 
the  parties  to  contracts  of  insurance  are  not  allowed  to  agree  to 
substitute  another  court  for  the  court  to  which  competence  is  given 
by  that  loi.  The  Mixed  Court  applies  the  same  principle  to 
contracts  of  carriage  of  goods,  at  any  rate  when,  as  in  the  case 
before  it,  the  exclusion  of  the  ordinary  court  leads  to  a  serious 
hardship  to  the  consignee. 

But  without  selecting  a  court  to  decide  their  dift'erences,  the 
parties   may   select   a   private  individual  or  a  group   of   private 
individuals,  by  whose  decisions  they  agree  to  be  bound.     Some  of . 
the  cases,  such  as  the  agreement  to  submit  to  arbitration,  or  the  \^/ 
agreement  to  be  bound  b}'  the  rules  of  a  society  or  club,  will  ne(!d 
to  be  noticed  specially.     But  it  is  a  general  principle  that  whet-e 
the  parties  have  set  up  a  domestic  forum,  as  it  has  been  called, 
or  have  substituted  private  justice  for  public  justice,  the  courts 
still  retain  a  certain  right  of  control.     Where  it  is  provided  that 
a  certain  person  is  to  be  the  judge  the  law  will  allow  effect  to  this,    /'i 
but  his  decision  must  be  made  in  a  judicial  manner.     If  it  is  made    / 
in  a  way  which  violates  the  elementary  rules  of  justice  the  court 
can  set  aside  the  decision.     In  France  this  right  of  the  courts  is 
commonly  referred  to  the  principle  which  prevents  the  abuse  of 
rights.     (See  Poitiers,  27  juill.  1894,  S.  96.  1.  213;  Demogue,  R., 
Notions  fondmne)ikdes  du  droit  prire.  p.  634,  chap,  on  La  just  ice 
privee,  and  cases  to  be  mentioned  presentlv  under  Arbitration  and 
Clubs.) 

Clauses  of  compromise  or  arbitration. 

The  law  allows  the  parties  as  a  general  rule  to  make  an  agree- 
ment tliat  the  dispute  between  them  shall  be  submitted  to  the 
arbitration  of  a  third  party  instead  of  being  brought  before  the 
court.  Suchan  ag^reement  will  of  course  be  ineffectual  when  the 
question  between  the  parties  is  a  question  as  to  a  right  of  status, 
or  any  right  which  is  based  upon  public  policy,  because,  for  the 
i^easons  already  fully  explained,  the  agreements  of  parties  cannot 
affect  rights  Jf  this  kind.      (See  C.  C.  E.  533/654;   C.  C.  F. 
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'J04(j.        But   wlu'ii   tlio  niatter  of  disputi!  behvecn  the  parties  is 
not   of  this  kind   they   mu}^  agree  to   submit  it   to  arbitration.,  jv*^ 
111   Franci>  tliis  liborty  is  considerably  restricted  by  the  provision^ 
of  th«"   C'odo  of   Civil   Procedure  that   the   parties  cannot  agree 
/^Nbeforohand  to  submit  to  arbitration  tiucstions  which  have  not  yet 
/   arisen.     They  cannot  insert  a  clause  in  the  contract  which  they 
niaki>  that  if  a  dispute  shall  arise  between  thorn  as  to  the  inter- 
prrt^ition  of  the  contract  or  as  to  the  question  whether  there  lias 
1h><'ii   a  breach  of  it  this  shall  be  referred  to  arbitration.      This 
Ui'uoral  clause  called  clause  oomproniissoire  is  prohibited  b^    the 
Fivnch  Code.      'C.  Proc.  Civ.  F.  art.  1006;  Cass.  26  juill.  1893, 
I).  ;)4.   1.  61;    Planiol,  2,  n.  2305.     See  the  admirable  these  of 
M.   Jacques  Godron,  La  Cl-ame  ('omprommoke,  Paris,   1916.) 
IJut  tho   Egyptian   codes  do   not  prohibit   such   a  clause.       Th& 
ptirtir'i  hare  the  right  to  agree  in  a  general  uuij   to  sutwiit  to 
tlir  decision,  of  arbitrator,^  any  disputes  which  mm/  arise  as  to  the 
prriormance  of  a  specifie  contract  or  such  and  such  a  particular 
dispute.     (C.  Civ.  Proc.  :\I.  791.)     The  Native  Code  is  to  the 
sam<'  effect.     (C.  Proc.  Civ.   E.  702.)     Such  chuises  involving  as 
ihey  do  a  derogation  from  the  common  law,  and  creating  an  excep- 
tional position  will  be  strictly  construed  and  will  not  be  held  to 
cover  any  case  not  specified  or  plainlj'  implied  from  the  terms 
nsed.      (See  Trib.   Comni.    Alex.   26  mai   1913,  Gaz.   Trib.   3, 
n.   358.)     But  although  the  parties  may  in  this  way  renounce 
their  right  to  have  the  cj[uestion  between  them  determined  by  a 
court  of  justice  they  cannot  competently j^-enounce  their  right  to 
liavi.'  if  determined  in  a  fair  and  just  manner.      They  may  say 
that   there  shall  be    no   appeal  from   the  arbiters   to    the   court. 
15ut,    notwithstanding   such    an    agreement,    the    matter    can    be 
brought    before    the   court    if    the    arbitrators    have    violated    an 
c'h'iiientary   rule  of  justice,*^ "^ch  as  not  allowing  t:he  parties  to 
Ix'  heard,  or  not   giving  proper  notice  to   them  of  meetings  at 
which  th<'3'  had  the  right  to  be  present.      The  general  rules  on 
tiie  subject  are  thus  stated  by  the  Alixed  Court  ol"  Aji^jeul:    Les 
ae-nlcnces   (irlrilrfdcs  souf   susceptibles   d'appel    nonohstant   toute 
renoneiation  pri'filahlr  torxcfim  les  regies  qui  se  rcdtachent  a  r<n'dre 
public  out  etc  viiAet'.^.     'I'd  est  le  cas  oil  les  arbitres  out  excede 
leurs  pouvoirs,  oil  ils  u'oul  pas  statue  sur  une  des  questions  prin- 
<  ijxiles  a  eux  soumines  et  oil  le  droit  de  defense  a  ete  meromiu. 
C.   A.  Alex.  15  avril  1896,  B.   L.  J.  VIII,  207.     Cf.   Paris, 
21  juin  1893,  D.  94.  2.  35., 
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English  law. 


In  till'  lOnglish  law  an  agreeniont  to  refer  a  dispute  to  arbitra- 
tion was  formerly  no  bar  to  an  action  in  the  competent  court 
to  determine  this  very  matter.  But  by  statute  the  court  has 
now  the  power  to  stay  proceedings  in  such  eases  and  it  does  as  a 
rule  exercise  this  pow(>r  which  amounts  in  effect  to  enforcing  the 
agreement  to  arbitrate.  (See  ArhUralion  Act,  1889  (52  &  53 
Vict.  c.  49);  Edwards  v.  Aberayrou  Society,  1875,  1  Q.  B.  D. 
563;  Alexcmder  v.  Campbclh  1872,  41  L.  J.  Ch.  478;  Anson, 
'Confrmfs^  14th  od.  p.  245:   Pollock,  Couiravts,  8th  ed.  p.  348.) 

Renunciations  made  by  members  of  a  club  or  association. 

The  members  who  join  a  club,  a  trades  union,  or  other  lawful 
association  thereb}'  assent  to  its  rules.  Among  these  rules  will 
generally  be  provisions  for  the  expulsion  of  members,  the  imposing 
of  fines,  and  the  like.  And  the  rules  frequently  declare  that  there 
:shall  be  no  right  of  appeal  to  the  courts.  But  it  is  well  settled 
in  France  that  a  I'ule  of  this  kind  cannot  altogether  oust  the 
jurisdiction  of  the  courts.  It  would  be  against  public  order  to 
.allow  full  effect  to  any  such  rule.  (Cass.  18  juin  1872,  D.  72. 
1.  172,  and  D.  72.  2.  17;  Agen,  12  mars  1891,  D.  91.  1.  373; 
D.  Hep.  Praiiqitp.  vo.  Amxiatiom,  n.  99.)  In  spite  of  any 
renunciation  of  his  rights  hy  the  member  of  such  an  association 
the  courts  will  always  be  entitled  to  examine: 

(1)  If  the  procedure  indicated  in  tlie  rules  has  been  strietl}' 
observed ; 

(2)  If  the  expulsion  or  forfeiture  was  based  upon  one  of  the 
grounds  specified  in  the  rules,  or,  if  not  so  specified,  was  upon  a 
ground  which  the  member  by  joining  the  association  tacitly  agreed 
should  be  a  ground  for  the  expulsion  or  the  forfeiture.  (See 
note  by  M.  Planiol  to  D.  1905.  2.  121.)     And 

(3)  In  addition,  the  court  has  ahvays  the  right  to  set  aside 
the  expulsion  if  the  elementary  principles  of  justice  were  violated, 
as  if  no  opportunity  was  given  to  the  member  to  defend  himself. 
And  it  has  been  held  that  when  the  expulsion  required  the  votes 
of  a  majority  at  a  meeting,  and  the  notice  calling  the  meeting 
•did  not  specify  that  this  was  part  of  the  business,  it  was  the  duty 
of  the  court  to  set  aside  the  expulsion.  (Trib.  Civ.  Seine, 
4  f6vr.  1907,  Rev.  Trim.  1908,  p.  117.  See  Rev.  Trim.  1907, 
p.  823;  D.  Bep.  Profique  vo.  Axsoriations,  n.  98.     Cf.  Lapointe 
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V.  I'Associafion  dc  Bienfaisancf  de  la  Polite  dr  Mottlrcal.  1900. 
E.  J.  Q.  16  K.  B.  38.)  The  Euglish  law  recognises  the  same 
principle.  v'^ee  LaboKchere  v.  Whanirlijfe  {Earl  ,  1879.  13. 
Ch.  D.  346:  HaWuirv.  Lairt'  of  En;/.  v<k  Clxh,  p.  41-3.  •. 


Public  policy  as  to  admissibility  of  proof  by  witnesses. 

.V  JiHicuil  and  iniporlant  question  with  regard  to  public  policy 
arises  in  regard  to  the  rule  excluding  proof  by  witnesses  in  certain 
cases.  Whfn  the  code  declares  that  if  the  sum  involved  in  a 
suit  is  above  1,000  P.T.  the  parties  shall  not  be  permitted  to 
prove  by  witnesses  the  existence  of  the  obligation  or  its  discharge, 
is  this  a  rule  of  public  order?  -,  I£Jj:_is,  jdLCQ_Jig_contracJJto  the 
contrary  is  valid.  If  the  party  entitled  to  object  to  proof  by 
witnesses  has  not  raised  the  objection  when  such  evidence  was 
offered  and  ha^  allowed  the  witnesses  to  be  examined,  has  he 
thereby  made  a  binding  agreement  to  waive  his  right?  If  he 
•  has,  he  cannot  argue  in  appeal  or  in  cassation  that  the  judgment 
against  him  ^^as  obtained  by  the  admission  of  illegal  evidence. 
On  the  other  hand,  if  the  rule  is  a  rule  of  public  order,  the 
failure  of  the  partj-  to  take  the  objection  cannot  i)e  a jvvaiyer„Qf 
his  right,  because  his  right  is  one  which  cannot  be  renounced 
And  if  the  party  himself  does  not  object  to  witnesses  being 
examined  it  is  the  duty  of  the  judge  ex  officio  to  refuse  to  allow 
the  evidence  to  be  received.  Upon  this  point  there  has  been  much 
controversy  in  France.  The  article  in  the  Egyptian  Codes  is 
based  upon  the  French  articles.  (C.  C.  E.  215/280:  C.  C.  F. 
1341,  1348.)  In  France  the  prohibition  of  proof  by  witnesses- 
l^  goes  back  to  the  Otdommnce  de  MouUns,  1566.  It  is  generally 
'  '"'  maintained  by  the  older  writers  that  the  prohibition  was  based 
upon  considerations  of  public  policy,  and  this  view  is  still  sup- 
ported by  most  of  the  writers.  (]\Ierlin,  Bep.  vo.  Preure, 
sect.  2,  par.  3,  n.  28;  Larombiere,  art.  1347,  n.  1;  Baudi-y- 
Lacantinerie  et  Barde,  4,  n.  2518;  Colin  et  Capitant,  2,  p.  243.) 
The  reasons  of  public  policy  are  said  to  be  two,  (1)  to  limit  tlie 
number  of  actions  by  disarming  creditors  who  have  not  taken 
the  precaution  to  provide  themselves  with  written  proof  of  their 
claims;  and  (2)  to  prevent  the  risk  of  the  defendant  being  found 
liable  on  the  evidence  of  witnesses,  whose  testimony  had  been 
suborned.  (Planiol,  2,  n.  1106.)  Some  authors  however  dis- 
agree with  this  view.  (Demolombe,  30,  n.  215;  Colmet  de 
Santerre,  5,  n.  325,  bis,  11:  Hue.  8.  n.  290.)     And  the  French 
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jurisprudouoe  appears  to  be  settled  in  the  sense  that  the  pre- 
scriptions of  the  article  are  not  matters  of  public  order,  and, 
therefore,  that  a  party  may  renounce  the  protection  which  the 
law  gives  him.  (Cass.  8  juin  1896,  D.  97.  1.  464;  Cass.  1-j  dec. 
1903,  D.  1904.  I.  181;  Eeq.  18  juiU.  1907.  D.  1910.  1.  79; 
•Cass.  13  dec.  1911,  D.  1912.  1.  158.  See  Garsonnet  et  Cezar- 
Bru,  Traits  dc  Procedure  Cimle,  3rd  ed.  2,  n.  310.) 

This  jurisprudence?  has  been  followed  by  the  Supreme  Court  of 
'Canada.  {Gervais  v.  MaoCarthy,  1904,  35  Can.  Supreme  Court 
Reports,  14,  reversing-  R.  J.  Q.  14  K.  B.  420.)  The  reasons ^t^^^ 
for  the  view  adopted  by  the  courts  seem  convincing.  It  may. 
l)e  a  matter  of  public  policy  that  the  parties  to  important  civil 
■contracts  should  put  their  contract  into  writing,  but  if  it  is  so 
the  end  is  sufficiently  secured  by  allowing  the  party  against  whom 
proof  by  witnesses  is  offered  to  object  to  such  evidence.  But  the 
public  interest  does  not  go  further  than  this..  If  he  chooses  to 
allow  proof  by  Avitnesses  being  received  this  is  Avithin  his  dis- 
cretion, just  as  he  ma^'  if  he  likes  admit  his  liability.  He  is 
sufficiently  protected  against  the  risk  of  suborned  testimony  by 
Toeing  given  the  right  to  insist  on  proof  by  writing.  It  ha*  been 
suggested  that  in  Egypt  there  are  special  reasons  for  refusing 
to  allow  proof  by  witnesses.  (De  Hults,  Hep.  vo.  Preuve.  n.  48.) 
But  if  the  party  himself  does  not  object  there  seems  to  be  no 
reason  in  Egypt  any  more  than  in  France  for  refusing  to  admit 
•each  evidence. j5  It  is  for  the  court  to  judge. whether  the  witness 
is  speaking  the  truth. 

The  renunciation  of  the  right  to  object  to  proof  by  witnesses 
is  valid  unless  the  matter  in  dispute  is  one  which  no  agreement  ^ 
of  the  parties  can  affect.  If,  for  example,  the  question  is  one  of 
filiation,  the  consent  of  one  of  the  parties  to  allow  proof  by 
witnesses  would  be  unavailing,  because  it  is  a  matter  of  public 
order  that  status  should  be  established  according  to  the  rules  pre- 
ecribed  by  the  law.  (See  Garsonneit  et  Cezar-Bru,  Traite  de 
Procedwc  Cimle,  3rd  ed.  2,  n.  310.)  And  further,  the  consent 
to  such  proof  must  be  given  expressly,  or  if  not  expressly,  by 
conduct  which  clearly  shews  the  intention  of  the  party.  His 
mere  silence  is  not  consent  if  accompanied  by  conduct  which  in- 
dicates a  protest.  So,  if  a  party  against  whom  proof  by  witnesses 
is  offered  makes  no  objection,  but  does  not  appear,  and  allows  the 
judgment  to  go  by  default,  he  will  not  be  held  to  have  abandoned 
his  right  to  object.  He  can  still  raise  the  defence  in  appeal. 
(Cass,  ler  juin  1893.  D.  93.  1.  445.'     The  Cour  de  Cassafion 
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States  the  rule  thus:— Lrt  renunciation  ne  pent  avoir  effet  quantanf 
qu'cUc  reunite  d'acfes  qni  sont  incompatihles  avec  Vintcntion  de 
profc^frr  ft  no  laiasent  ancnn  donfc  f<nr  le  con^entcmcnt  dc  celm 
doiit  ils  t'nniniitf.       Ih. 

Parties   to   contract  cannot   renounce   beforehand   protection 
given  by  law  of  evidence. 

It  is  yxMU'iallv  agivod  thai  llic  parties  wlio  are  ciitt'riug-  into  a 
contract  cannot  stipulate  beforehand  that  tlu>ii-  obligations  may 
be  proved  bv  witiu'sses  if  these  obligations  are  of  a  kind  which 
according  to  law  can  b<?  proved  only  by  writing.  The  law  gives 
the  parties  certain  guarante<js,  and  it  is  against  public  interest  to 
allow  thi^ni  to  be  renounced  beforehand.  (D.  Siipp.  Oblicj.  n. 
189'):  Caen.  30  avril  1860,  D.  61.  2.  56.)  If  the  contract  after- 
wards becomes  the  subject  of  litigation  the  parties  may  decide 
whether  they  will  stand  upon  their  legal  rights  in  regard  to  the 
mode  of  proof,  but  they  cannot  give  up  their  legal  rights  before- 
hand. The  principh^  is  in  fact  the  same  as  that  which  applies  to 
prescription.  Oiu*  cannot  renounce  by  anticipation  the  right  to 
claim  by  prescription,  but  one  can  renounce  the  right  to  claim 
the  benetit  of  the  prescription  which  has  been  acquired.  (C.  C.  E. 
80  108.    See  m/m,  2,  pp.  540  seq.) 

Parties  may  stipulate  for  proof  by  writing  in  cases  in  which 
the  law  does  not  require  it. 

The  parties  to  a  contract  which  according  to  law  might  be 
proved  by  witnesses,  such  as,  for  example,  a  civil  contract  of 
which  the  value  is  below  1,000  P.T.,  may.  if  they  choose,  stipulate 
that  proof  by  witnesses  shall  not  be  admissible  to  establish  facts 
which  would  render  one  of  them  liable  to  th(.'  other  under  the 
contract.     (Req.  30  juill.  1884,  D.  85.  1.  439. i 

Contracts  which  contemplate  the  breach  of  duty  as 
a  citizen. 

Tliere  can  be  no  doubt  that  a  contract  is  against  public  policy 
bv  wiiich  a  man  undertakes  not  to  perform  his  duty  as  a  citizen, 
and  b\  hi^  duty  as  a  citizen  is  meant  here  more  than  his  duty  to 
pciform  acts  wliich  he  is  directed  to  do  by  some  positive  law, 
for  otherwise  this  ease  would  fall  under  the  first  head  of  agree- 
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ments  coutraiy  to  an  expretis  provision  of  tlie  law,  JBut  an  agree- 
ment is  also  immoral  bv  which  a  man  binds  himself. iiot  to  do 
something  which  it  may  bo  right  for  him  to  do  as  a  citizen,  and. 
which  it  is  in  tlu;  public  interest  that  he  should  do.  SaluH  rci 
publica-  supr&mia  lex.  (Demolombe,  18.  ji.  237;  B.-L.  ot  Colin. 
1,  n.  179.)  So,  it  has  been  held  in  England  that  a  condition,  of 
a  legacy  was  void  which  declared  that  the  legatee  was  to  forfeit 
the  legacy  if  he  entered  into  the  naval  or  military  sei-vice  of  the 
country. ^  {In  re  Bmrd  1908,  1  Ch.  383,  77  L.  J.  Ch.  265.) 
And  it  nmst  be  remembered  that  this  decision  was  pronounced  at 
a  time  when  s^n-vice  in  the  army  or  navy  wa.s  entirely  voluntary. 

Contracts  to  determine  status  or  to  interfere  with  duties 
arising  from  the  family  law. 

TIk,'  laws  which  determine  status  and  th(.'  rights  and  duties 
Avhich  flow  from  status  are  laws  of  public  order  and  cannot  be 
modified  by  the  agreements  of  parties.  This  rule  is  frequently 
cxpressed  by  saying,  Vefat  des  personnes  ned  pas  dmis  le  com- 
merce. (Planiol,  1,  n.  292;  I).  N.  C.  C.  art.  2046.  n.  26.)  A 
man  cannot  by  contract  give  away  or  renounce  his  nationality, 
his  legitimacy,  his  filiation,  his  marriage,  his  marital  or  pat(>rnal 
authority,  or,  in  short,  any  of  the  rights  of  status.  It  is  not 
often  that  such  rights  are  directly  sold,  but  it  frequently  happens 
that  they  are  made  the  subject  of  compromise.  And  the  rule  is 
Athat  no  compromise  of  an  action  in  which  such  a  right  is  claimed 
or  any  renunciation  or  abandonment  can  be  binding  upon  the 
party  making  it.  In  spite  of  the  compromise  or  abandonment 
he  is  always  entitled  to  claim  the  status  which  belongs  to  him  by 
law.  (Planiol,  1,  n.  436.)  According  to  some  authorities  this 
rule  is  not  absolute.  If  the  compromise  is  favourable  to  the  status 
of  the  person  in  question  it  is  a  valid  agreement,  but  if  it  is 
unfavourable  to  the  status  the  contract  is  void.  (Troplong.  Trans- 
action.^, n.  69.) 

But  this  is  a  mistaken  view.  The  principle  is  that  status  is 
a  legal  situation  created  by  laws  of  public  order,  and  that  the 
agreements  of  parties  cannot  either  give  it  or  take  it  away  or 
modify  it  in  any  particular.  For  the  same  reason  a  party  will 
not  be  burred  from  action  by  his  acquiescence  in  a  judgment 
which  has  not  become  chose  jugee.  (Hue,  12.  n.  306;  Aubry  et 
Ran,  5th  ed.  1,  p.  178;  D.  N.  C.  C.  art.  6,  n.  46;  Req.  13 
nov.  1883,  D.  84.  1.  103;   Cass.  4  nov.  1901,  D.  1902,  1.  185.) 
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Pecuniary  rights  connected  with  status. 

Althougli  rights  of  status  cannot  bo  inodiliod  by  c-ontrai^t  it  is 
not  unlawful  to  compromise  the  pecuniary  interests  which  .flow 
from  the  status.  For  example,  if  a  man  whose  paternity  is  dis- 
puted, claims  a  share  in  the  succession  of  his  alleged  father  a 
compromise  of  his  claim  would  hv  valid  provided  it  was  clearly 
limited  to  the  pecuniary  interest.  See  Llcq.  9  mai  ]85o.  D.  oo. 
1.  -i^S.)  But  if  the  compromise  cmbnucs  both  the  status  itself 
and  the  pecuniary  interest,  and  he  receives  a  sum  on  condition  of 
his  renouncing-  his  claim  to  the  status  as  well  as  to  the  jK'Cuniary 
interest  resulting  from  it.  the  whob>  contract  will  bi  void. 
^Baudry-Lacantincric  ct  Wahl,  Contrafs  AUatoircs,  n.  1273; 
D.  X.  C.  C.  art.  2046,  nos.  37,  38.1  Contracts  in  wliich  ques- 
tions of  status  are  involved  arc  numerous  and  impfutunt,  and 
the  general  rule  must   be  illustrated  by  examples. 

Validity  of  marriage. 

Whi'u  there  is  a  question  as  to  the  validity  of  a  marriage  it 
eannol  be  settled  by  any  contract  between  the  parties.  If  the 
marriage  is  null  by  law,  no  agreement  between  the  parties  that 
they  will  consider  it  binding  can  produce  any  legal  effect,  and 
no  renunciation  of  the  right  to  challenge  the  validity  of  tho 
marriage  will  bo  binding.  (Baudry-Lacantinerie  et  Wahl,  Co7i- 
trats  Aleatoirrs,  n.  12G1:  Laurent,  28,  n.  360;  D.  X.  C.  C. 
art.  2046,  n.  47.) 

Divorce  or  separation. 

According  to  the  same  ])riuciple,  Uie  law  of  divoix--*-^  or  of 
.separation  between  .husband  and  wife  cannot  be  varied  by  the 
agreement  of  parties'.  This  is  a  matter  governed  by  the  personal 
law,  and,  by  some  systems,  divorce  by  mutual  consent,  or  at  the 
will  of  one  of  the  parties,  is  permitted.  But  by  the  French  law 
this  is  not  so.  It  is  the  h^gal  duty  of  the  spouses  to  live  together 
unless  a  judgment  of  divorce  or  of  separation  has  been  obtained 
upon  one  of  the  grounds  delcriuined  by  the  law.  Consequenth% 
any  agreement  is  invniid  iimler  whiili  tho  spouses  bind  themselves 
to  live  in  a  state  of  voluntary  separation.  Poeuniai\-  provisions 
made  to  secure  the  continuance  of  such  a  separation,  or  penalties 
imposed  upon  the  party  who  fails  to  carry  out  the  agreement 
cannot  be  rocovorod.        Pan,  20  juin  1894,  D.  9^,.  2.   11 :   Cass. 
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14  juin  1882,  D.  83.  1.  248;  Cass.  2  janv.  1907,  S.  1911.  1.  o8o; 
D.  N.  C.  C.  art.  229,  nos.  14  mq. ;  D.  Bep.  vo.  Ohlig.  n.  597.) 

English  law. 

The  Knglisli  law  U])on  separation  deeds  is  different.  A  eeu- 
traet  Ix'tweeu  the  spouses  which  tixes  the  terms  of  an  immediate 
-separation  to  which  the  parties  have  agreed  is  enforceable.  It 
is  onl\  agreements  as  to  a  problematical  future  separation  whicli 
are  void.  (Uuni  v.  Hani,  18(51,  4  D.  F.  &  J.  221,  135  K.  R. 
106;  McGregor  v.  McGregm;  1882,  21  Q.  B.  D.  424,  57  L.  J. 
Q.  B.  268;  Pollock,  ContracU,  8th  ed.  p.  325;  Anson,  Contracts^, 
14th  ed.  p.  248.) 

Contract  to  do  acts  which  will  entitle  other  spouse 
to  a  divorce. 

So,  e-ontracts  between  a  husband  and  wife  will  be  void  under 
"which  it  is  stipulated  that  one  of  them  is  to  do  or  to  pretend 
to  do  a-ct*  which  will  give  the  other  the  right  to  claim  divorce 
or  separation.  For  example,  in  a  French  case  a  husband  under- 
took to  pretend  to  commit  adultery  in  order  that  his  wife  could 
obtain  a  divorce,  and  promised  to  pay  her  an  annuaKallowance. 
It  was  held  that  the  agreement  was  unenforceable.  (Trib. 
Boulogne,  ler  aout  1907,  Eev.  Trim.  1907,  p.  799.) 

Paternal  authority. 


ftT 


The  law  gives  to  the  parents  of  a  child,  anil  more  particulajiiy 
to  the  father,  certain  legal  powers  over  the  children  which  arei 
•comprised  under  the  general  name  of  paternal  authority  or 
puismnec  jxitern-elle.  This  is  not  the  place  to  discuss  the  nature 
and  extent  of  this  authority  which  is  governed  by  the  personal 
.law.  But  it  is  important  to  remember  that  all  the  rights  of 
<»ntrol  6ver~tlieir"  cTiildren  given  to  parents  by  the  law  are  so 
given  upon,  considerations  of  public  interest.  They  cannot  be/;  ] 
renounced  or  varied  by  contracts,  and.  in  the  French  law^  if 
property  is  left  to  a  child  subject  to  the  condition  that  its 
father  shall  not  exercise  some  of  his  paternal  rights,  such  as  that 
of  directing  the  education  of  the  child,  the  condition  is  void. 
(Orleans.  5  f6vr.  1870,  D.  70.  2.  49.)  And  a  contract  to  the 
same  effect  would  be  void  also.  (Cass.  3  mars  1902,  D.  1903. 
1.   81.)      But,   as  Avill  be  explained  later,  there   may  be   rights 
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/^  -'.  coiiiu'eli'i!   with  the  fatlier's  authority,  but   not  (,'ssentiai  to  it,  oi 
•^^    whieli  ht'   ib  ullt)\vcd   to  divest  hiinsoli".      It  is  a   mucli   disputed 
question  in  France  il'  a  htipulatioii  niad<'  in  a  eontraet  of  marriage 
that  the  ehiUlren  s^hall  be  cducatoil  in  a  partieuhir  religion  shoaki 
■be  regarded  as  an  abdicatiou  of  the  paternal  authority.      When 
iT    the  husband  and  wife  belong  to  different  religions  such  a  stipula- 
tion is  frequently  made  a  condition  of  the  marriage.      It  may  be 
agriH-xl.  for  example,   that  all  the  children  shall  be  brought   up 
a<3eording  to  the  religion  of  the  mother,  or  that  the  boys  shall  be 
brought  u[)  in  the  religion  of  the  father  and  tlie  girls  in  that  of 
the  mother.      Are  such  conditions    illifit?      The  belter  opinion. 
appear>  to   be  that   by   the    French  hnv  they  are.      Tlu'  father's 
richt  to  din'Ct   the  education  oi'  his  children  is  a   light  of  which 
he  cannot  divest  himself.        Baudry-Lacaiitiiierie,  Le  Courtois  et 
Surville.    /)/(    Cinttnil    dc    M(iri(i(/c,    1,    n.    2(ij.    Aubry    et    Kau, 
0th  ed.  7,  p.  •r24:    1).    X.  C.  C.  372,  n.  21.;      It  is  argued  by 
some  writers  that  in  agreeing  to  such  a  stipulation  at  the  marriage 
the  father  has  not  abdicated  his  authority  but  has  exercised  it. 
In  mixed  marriages  it  is  said  that  the  only  way  to  prevent  discord 
'V**-*^  is  to  make  such  arrangements  beforehand,, and  that  the  marriage 
contract    is   the  charter   of  the  family.      (Planiol,   1,   n.    1646.) 
There  is  considerable  force   in   this  argument,  but  against   it  is 
the  consideration  that  thi'  fatiier"s  legal  duty  during  the  marriage 
is  tri  direct  the  education  of  the  child  according  to  his  judgment, 
and  that  he  must  be  free  to  decide  as  he  thinks  be.>t  according- 
to  circumstances,  and  to  change  his  mind   if  tiiis  a])pears  to  be 
desirable.      If  his   hands  arc   tied   by  any  previous   engagement 
ho  cannot  be  in  the  enjoyment  of  his  paternal  authority. 


Tutorship. 

So  likewise  the  institution  of  tutorship  is  govi'rn(,'d  by  laws  of 
public  order,  and  the  tutor  cannot  by  contract  be  relieved  from 
any  of  the  duties  which  are  imposed  upon  him  by  the  law.  (See 
C.^C.  F.  900,  472;  Aubry  et  Kau,  oth  ed.  1,  p.  757,  note  16.) 
Whiiv.  by  the  personal  law,  th<'  fallirr  lias  the  legal  adniinistra- 
t,/tion  of  the  property  of  his  minor  children  it  may  be  a  difficult 
que>tion  to  decide  if  this  is  given  to  him  upon  considerations  of 
•jiidjiii-  order  or  iicjt  .  If  such  legal  adiiiinisi  ral  ion  is  lo  be  re- 
('ardcd  as  an  essential  part  of  hi>  paternal  authority  he  cannot 
deprive  himself  of  it  by  contract.  And  upon  the  same  principle, 
if  property  were  left  to  the  children  on  condition  thai  their  father 
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(^v 'should  not  have  the  administration  of  it  thu  condition  \\ould  be 
void.  This  is  the  view  of  some  French  authoritjes.  (Demunte  ^t 
C'ohuet  do  Santoire,  2nd  ed.  2,  n.  133,  his  III.)  iBnt  the  prevailing 
view  in  France  is  that  although  the  legal  administration  of  the 
children's  property  is  one  of  the  ordinary  attributes  of  the  {)atornaI 
authority,  it  is  not  essential  to  it.  The  legal  administration  can 
,    be  separated  from  the  paternal  authority   without   in  any   way 

j^f^V.^i^estroying  that  authority   itself.       (Aubry   et   Ran,   5th  etl.    1. 

r''  p.  778;  Trib.  Civ.  Chateauroux,  6  mars  1894,  D.  95.  2.  75; 
D.  N.  C.  C.  900,  n.  92.)  The  public  policy  in  all  such  quastions 
is  to  protect  the  interests  of  the  children  or  v^ards.  Where  the 
contract  is  clearly  in  the  interest  of  the  child,  the  court  might 
possibly  allow  validity  to  a  surrender  of  some  of  the  rights  of 
guardianship.  This,  at  any  rate,  has  been  held  by  the  Supreme 
Court  of  Canada  in  an  interesting  case.  A  widow  who  had  no 
•  means  of  support  was  the  legal  tutrix  of  her  child.  By  a  contract 
with  her  husband's  father  she  undertook  to  allow  him  to  be 
appointed  guardian  of  the  child  and  to  take  charge  of  its  up- 
bringing and  education.  In  an  action  by  her  to  have  this  deed 
set  aside  as  contrary  to  public  policy  it  was  held  that  in  the 
circumstances  the  deed  was  not  void.  The  interest  of  the  child 
was  the  ruling  consideration.  The  deed  did  not  separate  the  clnld 
entirely  from  its  mother,  but  made  careful  provision  for  inter- 
course between  them.  The  mother,  according  to  the  French  law, 
is  not  bound  to  accept  the  tutorship,  but  most  authorities  hold 
that  having  accepted  it  she  cannot  renounce  it.  (C.  C.  F.  394; 
Aubry  et  Ran,  5th  ed.  1,  p.  631.)  The  question  of  the  right  of 
the  mother  to  surrender  some  of  her  legal  rights  to  direct  an'd 
control  the  manner  in  which  her  child  shall  be  brought  up  is 
discussed  in  the  Canadian  case,  and  the  conclusion  arrived  at  there 
appears  to  be  sound  that  it  depends  upon  the  circumstances,  and 
that  the  public  policy  involved  is  the  interest  of  the  child. 
{Chisholm  v.  ChishoM,  1908,  40  Can.  Supreme  Court  Reports. 
115.  Cf.,  however,  Grenoble^  1}  a^^^it  1853.  D.  55.  2.  91;  Heq. 
5  mais  1855,  D.  55.  1.  341.)  [l 

English  law. 

The  English  law  is  very  strict  in  refusing  validity  to  surrenders 
of  parental  rights.  So  an  agreement  by  a  mother  to  transfer  to 
another  her  rights  and  duties  in  respect  of  an  illegitimate  child 
is  an  illegal  contract.  {Humph ri/s  v.  Polal',  1901,  2  K.  B.  385, 
70  L.  J.  K.  B.  752.) 
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Legitimacy. 

The  >tatus  o!l  a  p.Msoii  as  legitimate  or  illegitimate  depends 
upon  laws  of  public  order.  It  is  in  Egypt  govi-rned  by  the 
p^i->()nal  law.  ^Decree  of  Reorganisation  of  Native  Courts.  1883, 
art.  IH:  Hiu/Ieiuciif  tVOriianisaljon  J luUciaire  pour  les  Froeh 
MLrtes,  1889.  art.  9.  See  C.  A.  Alex.  15  mars  1906,  B.  L.  J. 
XVIII.  150.)  No  contract  by  which  a  child  agrees  to  abandon  or 
renounce  the  right  to  claim  the  status  which  belongs  to  him  by 
la.w  cai>  produce  any  legal  effect. 

Every  person  has  an  imprescriptible  and  inalienable  right  to 
claim  the  status  which  belongs  to  him  by  law.  (C.  C.  F.  328; 
Larombiere.  art.  1133,  n.  26.)  The  child  whose  legitimacy  is 
in  question  may,  as  already  ex]ilained,  make  a  valid  contract  as 
to  the  pecuniary  interestv^ 

Alimentary  provisions. 

When  according  to  law  one  person  owes  an  alimentary  provi- 
sion to  another  in  consecjuence  of  the  relationship  between  them, 
this  is  a  right  which  the  person  entitled  to  it  cannot  alienate. 
(Baudry-Lacantinerie  et  Wahl,  ContraU  AUatohres.  n.  1272; 
Aubry  et  Rau,  4th  ed.  4,  p.  663;  D.  K.  C.  C.  art.  2046,  n.55.) 
It  might  be  suggested  that  the  interest  hero  is  merely  pecuniary, 
and.  therefore,  that  there  was  no  reason  why  it  should  not  he- 
renounced.  But  this  is  not  so.  The  person  bound  to  make  an 
alimentary  provision  would  remain  always  under  a  natural  duty 
to  do  so,  although  the  person  entitled  to  it  had  renounced  his 
claim.  If  such  renunciations  were  valid  persons  of  an  improvi- 
.  dent  character  would  be  aj)t  to  renounce  for  a  small  consideration, 
or  even  for  no  conisideration.  their  future  right  to  claim  the  pro- 
vision, and  it  is  the  improvident  people  who  will  be  the  most 
likely  at  some  time  to  stand  in  need  of  aliment.^;  Moreover,  it  is 
in  the  public  interest  that  people  should  support  their  relatives 
and  not  throw  them  upon  public  charity.  The  French  law  is 
(|uite  settled  that  renunciations  of  the  right  to  claim  aliment  are 
against  public  order  and  radically  void.  (Bordeaux,  26  juill. 
1855,  D.  59.  5.  24:  Pand.  Frang.  Oblig.  n.  7807;  Baudrv-Lacan- 
tinerie  et  Wahl,  Coi/traU  A.lrafoirp-%  n.  1272.; 

Restrictions  of  capacity. 

The  degree  of  capacity  which  a  man  enjoys  is  given  to  him  by 
laws  of  public  order.     If  he  is  of  full  age  and  capacity  he  cannot 
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by  contract  renounce  his  rights  or  restrict  his  capacity.  He  can- 
not interdict  hinisell",  and  if  he  is  a  minor  oi-  an  interdict  lie 
cannot  by  a  contract  enlarge  his  capacity.  The  restrictions  of 
his  capacity  which  have  been  placed  upon  him  by  law  can  be 
removed  only  in  the  legal  way  by  his  attaining  full  age,  by  his 
being  emancipated,  or  b}'  the  interdiction  being  removed.  (La- 
•rombiere,  art.  1133,  n.  26:  Aubry  et  Ran,  Oth  od.  1.  j).  178; 
Aix.  8  dec.  1896,  mm  Cass.  24  janv.  1899.  D.  1900.  1.  .•)33.;> 

Contracts  which  interfere  with  certain  kinds  of  freedom. 

(a)  Freedom  of  marriage. 

Marriage  is,  in  the  public  interest,  encouraged  by  the  law,  and 
it  is  against  that  public  interest  that  unmarried  persons  should 
not  be  free  to  marry.  But  the  precise  extent  of  this  public 
interest  is  not  always  manifest  I  !  jit  seems  clear,  on  the  one  hand^  ,^ 
that  a  contract  not  to  marry  at  all  is,  at  any  rate  apart  from  ^' 
some  special  circumstances,  against  public  policy,  but,  on  the 
other  hand,  it  is  equally  clear  that  a  contract  may  to  some  extentvuf 
restrict  the  freedom  of  marriage  without  being  contrary  to  public 
policy.-  It  is  plain  that  a  promise  to  marrj^  a  particular  person 
is  not  a  promise  of  which  the  law  will  compel  thie  performance. 
But  does  the  law  regard  the  promise  itself  as  null  because  it  is  a 
restriction  of  the  freedom  of  marriage?  If  this  view  is  taken  the 
breach  of  the  promise  of  marriage  will  not  create  a  liability  to  pay 
damages  or  to  pay  a  penalty  which  has  been  stipulated  as  boingp 
a  breach  of  contract.  This  is  the  view  of  the  matter  which  now 
prevails  in  France  and  in  Egypt.  (Aubry  et  Ran,  5th  ed.  7, 
p.  41,  note  26;  Grenoble,  24  mars  1908,  D.  1910.  2.  134;  D.  N. 
C.  C.  art.  1133,  nos.  345,  355;  C.  A.  Alex.  7  mai  1908,  B.  L.  J. 
XX,  211.)  But  the  breaking  off  of  the  relationship  between  the 
parties,  althoHgh  it  is  not  a  breach  of  contract,  may.  in  certain 
circumstances,  be  a  wrong  done  to  the  other  party  which  creates 
a  claim  to  damages  for  reparation.  (See  same  authorities.)  This 
subject  belongs  to  the  Law  of  Responsibility.  It  is  easy  to  see 
that  a  contract  not  to  marry  anj'body  but  a  particular  person  is  >*' 
against  public  interest,  because  it  might  lead  to  a  large  number  ' 
of  people  being  celibates.  But  the  promise  not  to  marry  a  parti- 
cular person  is  not  equally  dangerous  from  this  point  of  view.. 
The  person  bound  by  the  particular  restriction  has  still  a  m  ide 
field  of  choice.  There  is  no  necessity  and,  perhaps,  no  proba- 
bility that  he  will  remain  unmarried.  Public  policy  is  not  con- 
cerned in  his  being  bound  not  to  marry  a  particular  person.    These 
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-  _  questions  us  to  iroeJoiii  ot"  iiuiri'iago  soldoin  occur  in  i^cgairl  lo 
^  contracts,  but  occur  frequently  enough  in  regard  to  conditions 
attached  to  h'gacies.  There  is  a  t'ousi(K'iabh'  body  of  French 
jurisprudence  as  to  the  validity  of  such  conditions.  Pothier  stated 
tho  general  rules  of  the  Frepeh  law  in  these  terms:— L«  condition 
ilr  uc  pas  sc  niwicr  ahsolnmcjif  est  dn  nombre  de  relies  qui  sont 
regardees  comme  nan  ccrites  ctant  conlraire  a  Vinteret  public. 
Mais  ccllc  de  ne  pas  se  marier  a  telle  mi  telle  pcrsomie  est  valable . 
Cclle  de  ne  pas  se  remarier  est  aussi  valable  stiivant  la  Novelle  22 
<-^.  44,  qf(4;  nous  sidron-s.  {hitrod.  an  Tit.  XVI,  (Jovtvme 
d'fJrlewis,  n.  64;) 

Laws  of  th(>  revolutionary  period  invalidated  a  condition  not 
to  marry  a  particular  pt>rson,  or  a  condition  imposed  on  a  widow 
or  widower  not  to  marry  again.      JUit  these  laws  were   not  re- 
produanl  in  the   French  Civil  Code.     (See  Alerlin.  Rep.  vo.  ('!on- 
ditin)).  stM-t.   2,  i)ar.    0,   art.   5.)      The   tendency   of   the    French 
jurisprudence  is  to  make  the  validity  or  invalidity  of  all  these 
•iX>iulitions  a.  ijucstion  oF  circumstances.    (See  D.  X.  C.  C.  art.  900, 
,,.;     nos.    147   seq.:    K<h,.    II    nov.    I  ill  2.    I).    1!)|;5.    1.    10;"). 
r.         .As  a  genera k  rule  a  condition  not  to  marry  at  all  would  be  bad, 
but    in  exceptional  circumstances  it  might  be  valid.     If  the  con- 
dition is  inspired  by  good  motives  it  is  valid,  at  any  rate  when 
it  appears  to  be  in  the  interest  of  the  legatee.     The  legatee  may 
be  of  advanced  age  or  in  such  a  state  of  body  or   mind  as   to 
make  it  inexpedient  that  h<^  or  she  should  many.     In  sucli  cir- 
cumstances a  condition  imposed  upon  a  legacy  that  it  should  be 
forfeited  if  the  legat<M'  married   is  clearly  in  the  interest  of  the 
legatee.      (Caen,  10  mars  187o,  1).  70.  2.  237;    Paris,  ler  avril 
1862,   D.   62.   2.   77,   where  the  legatee,  an    unmai'ried    woman, 
wanted  to  marry  at  72  years  of  age.)     La  condition  de  ne  pas  se 
marier,  imposee  par  im  testateiir  au  legataire,  ne  pent  etrc  declaree 
(■ontraire  anx  mceurs,  et,  par  .mite,  non  ecrite,  lorsqn'elle  a  etc 
in.^piree  soil  par  im  sentiment  de  bienfaisant  interet  a  Veqard  dn 
legataire.  soil  par  Vattachement  du   disposant  pow  so  hnnille 
persoimelle.     (Req.  11   nov.   1012,  0.   lOKJ.   I.  100.  and  noie  by 
M.   Ripcrt.^ 
r^         A  condition  not  to  marry  a  j)articulai'  person  would  in  general 
be  good,  but,  according  to  some  authorities,  it  might  be  bad  ii'  the 
legatee  was  bound  in  honour  to  marry  the  pai'ticular  j)erson  named 
in  order  to  n-jjair  the  wi-ong  done  to  her  reputation.       J).   Rep. 
Disposit.  entre  vifs,  n.  143.     See  Baudry-Lacantinerie  et  Colin, 
Donations  ft  Trstammts,  1,  n.  17o.)     In  England  also  a  contract 
not  lo  marry  a  particular  person  is  piobably  good  unless  the  in- 
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tent  ion  appears  (o  bo  to  rest  la  in  niarriag<'  altogether.  (See  Scott 
V.  Tijlrr,  178(S.  in  2  While  i\^-  Tndor's  LcdfJii/rj  Cancft ;  Jarinan 
on  WUU,  6th  <h1.  2,  p.  1525.)  A  coiidition  not  to  marry  <'xeep!t 
•according-  to  the  rites  of  a  partieuhir  ehiireh,  or  not  to  marry  any 
{Xii-son  who  does  not  belong-  to  a  parti<adar  relig-ion  Mould  appear 
to  coni<>  within  the  principle  For  which  many  P^reneh  writers  eon- 
tend,  that  any  condition  is  mdl  which  tends  to  interfere  with  the 
j>erfec1  freedom  of  conscience  of  the  party.  (Sec  Merlin,  ]U:p.- 
TO.  Conditiouii,  s.  2,  ])ar.  5,  art.  4:  Demolombe.  18,  n.  261; 
LauiY'nt,  11,  n.  445;  P)andi-y-Lacantineri<'  et  Colin,  op.  cit. 
n.  180;  Bartin,  Theorie  des  Co»ditiou.s,  p.  145.1  In  Pmgland 
such  conditions  are  not  regarded  as  contrary  to  public  policy. 
{Hod.gson  v.  Hnlford,  1878,  11  Ch.  D.  959,  48  L.  J.  Ch.  548.) 
And  in  Canada,  in  a  Quebec  cas<^,  the  Supreme  Court  has  held  that 
the  English  rule  ought  to  bo  foUmved,  seeing  that  the  law  of 
Quebec  borrowed  from  the  P^nirlish  law  the  principle  of  unre- 
stricted freedom  of  willing.  {Renaud  v.  Lomothe.  1902,  32 
Supreme  Court  Reports,  357.) 

'  But  if,  in  the  cirenmstances,  the  particular  restraint  may  fairly 
to  considered  as  equivalent  to  a  prohibition  of  marriage,  the  re- 
straint will  b<'  uidaM  Pul.  (Doll.  Hep.  Dis'po.sitiou^  entrr.  r-ifs, 
n.  143.)  At  an  annual  festival  the  custom  was  to  elect  a  yomig 
unmarried  woman  to  be  la  reine  des  reines  for  a  year.  She  was 
tolos<:'  this  title,  and  also  certain  pecuniary  advantages,  if  she  mar- 
rie<l  within  the  year.  It  was  held  that  these  stipulations  were 
not  unlawful.     (Trib.  Civ.  Seine.  7  mars  1914,  D.  1914.  5.  25.) 

Condition   not  to   marry   without  certain   consents. 

The  condition  not  to  marry  without  the  consent  of  an  ascendant 
whose  consent  is  required  by  law  is  good,  but  the  condition  not  to 
marry  without  the  consent  of  some  other  designated  third  person 
is  unlawful.  If  the  law  requires  the  consent  of  parents  to  the 
marriage  of  their  minor  children  this  is  upon  a  ground  of  public 
policy.  (See  C.  C.  F.  148.)  And  it  cannot  therefore  be  against 
public  policy  to  promise  not  to  marry  without  such  consent. 
(Bordeiiux.  15  fevr.  1249,  D.  50.  2.  6;  D.  Rep.  vo.  Di><positiom 
entr^  rijx,  n.  144.)  But  it  is  otherwise  when  the  promise  is  not 
to  marry  without  the  cojisenit  of  a  third  party.  The  parents  may 
l>e  ex.pected  to  consult  the  happinass  of  their  children,  but  it  is 
not  equally  certain  that  a  third  party  will  do  so.  It  would  be 
^dangerous  to   give   to   a   thii'd    party   the   power  to    prevent   the 
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marriagt  or  to  placv  a  hoavv  penalty  upon  it.  {^ee  Douai,  22 
juill.  1907.  D.  1907.  2.  344:  Rev.  Trim.  1907.  p.  828.  Cf. 
Cass.  0  mars  1905.  D.  1905.  1.  450. 


Is  the  public  policy  the  same  with  regard  to  conditions  not 
to  marry  a  second  time? 

According'  to  some  Freiicli  authorities  the  condition  not  to  re- 
marry is  always  an  unluwi'ul  condition.  It  is  an  attempt  to 
restrict  the  exerci>^'  oi  a  natural  rig^ht  which  is  protected  by  the 
law.  Laurent,  11,  n.  501;  Hue,  0,  n.  60.)  Other  writers  con- 
tend that  the  condition  in  itself  is  lawful,  and  more  particularly 
when,  as  is  generally  the  case,  it  is  imposed  by  the  predeceasing 
consort  upon  the  survivor.  If  the  husband,  for  example,  leaves 
a  legacy  to  his  widow,  wdiy  should  he  not  make  it  a  condition 
that  she  should  lose  it  if  she  remarries?  Nay,  even  if  a  third 
])art\  leaves  a 'legacy  to  a  widow  or  a  widower,  may  it  not  be 
made  conditional  on  the  beneficiary  remaining  in  a  state  of 
viduity?  So,  if  a  son  leaves  a  provision  for  his  mother  may  he 
not  make  it  a  condition  that  she  shall  not  marry  again?  It  was 
lield  in  one  ease  that  he  might  do  so.  (Montpellier,  14  juill.  1858, 
D.  59.  2.  107,  S.  59.  2.  305,  Journal  du  Palais,  59,  p.  130.) 

There  is  no  public  policy  in  favour  of  second  marriages,  and 
in  France,  at  any  rate,  there  is  a  social  sentiment  against  them. 
(See  Lai-ombiere*.  art.  1172.  n.  29:  the  note  to  D.  1913.  1.  105; 
and  the  jurisprudence  cited  in  Bartin,  E.,Theoyic  des  CouditiojfS, 
p.  251.)  ;  But  the  French  jurisprudence  is  now  settled  that  the 
condition  not  to  anarry  again  is  not  to  be  regarded  in  itself  as  neces- 
sarily either  lawful  or  unlawful .  It  is  a  question  of  circumstances . 
Such  a  condition  imposed  upon  a  legacy  to  a  widow  would  pro- 
bably be  good  if  she  were  an  elderly  woman  or  in  poor  health,  or 
there  wore  other  reasons  which  made  the  restraint  a  protection  for 
her.  But  such  a  condition  imposed  upon  a  young  woman  with 
no  children  would  probably  be  against  public  policy.  According 
to  a  judgment  of  the  Cow  de  Cassation,  even  in  such  a  case  the 
onus  of  shewing  that  the  condition  was  imposed  for  some  repre-  ^^i 
hensible  motive  lies  upon  the  person  challenging  the  validity  of  "  ' 
the  legacy.  (Cass.  22  dec.  1896,  D.  98.  1.  537.)  But  certainly 
when  it  is  shewn  that  such  a  condition  was  imposed  out  of  a 
feeling  of  jealousy,  or  from  a  merely  capricious  desire  to  prevent 
a  young  woman  from  marrying,  the  condition  will  be  invalid. 
(See  Paris,  13  juiU.  1911,  D."^  1912.  2.  192;  D.  Kep.  rrafique,  vo. 
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Dispositions  a  litre  gratuit,  n.  59.)  Do  the  same  considerations 
ajjply  to  this  case  as  to  the  case  where  the  condition  not  to  niarry 
is  imposed  upon  a  person  who  has  never  been  married  at  all? 
The  Chambre  des  Requetes  has  recently  held  that  they  do.  (Keq. 
11  nov.  1912,  D.  1913.  1.  105.)  It  may  be  admitted  that  in 
some  circumstances  such  a  condition  would  be  valid.  But  it  cer- 
tainly seems  that  it  should  be  regarded  with  less  favour  than  the 
condition  against  remarriage.  In  judging  o£  questions  of  public 
policy  it  is  permissible  to  take  account  of  public  sentiment,  and 
public  sentiment  in  France  is  not  unfavourable  to  this  condition,, 
at  any  rate  when  imposed  by  the  husband  upon  the  wife.  It  is 
looked  upon  as  a  sort  of  persistence  of  the  marital  authority,  it 
protects  the  children  by  the  first  marriage,  and  it  is  in  accordance 
with  the  public  sentiment  against  second  marriages.  These  con- 
siderations do  not  apply  to  a  condition  that  an  unmarried  person 
shall  not  marry.  Unless  the  reasons  against  marriage  are  in  this 
case  very  clear  it  does  not  seem  that  such  a  condition  should  be 
treated  as  valid,  and  it  is  very  doubtful  if  a  promise  made  by  an 
unmarried  person  to  pay  a  penalty  if  he  married  would  be  a 
lawful  promise. 

English  law  as  to  conditions  against  marriage. 

In  England  acondition  that  a  widow  or  a  widower  shall  not  marry 
again  is  held  to  be  good.  (See  the  notes  in  Scott  v.  Tijler,  in  2 
White  &  Tudor's  Leading  Cases;  Jarman  on  Wills,  6th  ed. 
2,  p.  1525.)  But  an  agreement  by  a  bachelor  or  spinster  not  to 
marry  at  all  is  void  in  England.  {Loive  v.  Peers,  1768,  Wilmot, 
369.)  It  is  not  cin-tain  whether  a  contract  by  a  widow  or  widower 
not  to  remarry  would  be  held  to  be  good.  Sir  F.  Pollock  says 
that  it  would  "probably  be  good."  (^Contracts,  8th  ed.  p.  368.) 
The  question  was  raised  in  an  interesting  way  in  the  Province  of 
Ontario  where  the  English  law  prevails.  A  brother,  who  was  a 
widower,  wanted  his  sister  to  come  and  keep  house  for  him.  She 
had  a  business  of  her  own  and  was  not  willing  to  give  it  up  without 
an  assurance  from  him  that  he  would  not  marry  again.  Upon 
receiving  this  assurance  she  gave  up  her  business  and  acted  as 
her  brother's  housekeeper.  Subsequently  the  brother  married 
again.  The  sister  sued  for  damages  for  breach  of  his  promise, 
and  the  defence  was  that  the  promise  was  against  public  policy. 
and  therefore,  that  no  damages  could  be  recovered  for  the  breach 
of  it.  This  defence  was  sustained  by  a  Divisional  Court. 
{Bradley  v.  Bradley,  1909.  19  Ontario  Law  Reports,  525.) 
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Restrictions  upon  testamentary  freedom. 

The  French  hiw  lias  taken  from  the  Roman  law  the  jninciple 
that  a  will  is  essentially  revocable.  It  is  a  matter  of  public  policy 
that  a  man  should  be  free  to  exercise  his  right  of  testamentary 
disposition  up  to  the  time  of  his  death,  or,  at  any  rate,  so  long  as 
he  retains  the  necessary  capacity.  If  he  leaves  heirs  who  enjoy 
legal  rights  of  succession  the  testator  cannot  dispose  of  the  shares 
which  belong  to  them.  The  disposition  of  part  of  his  estate  is 
made  by  law.  But  with  regard  to  the  rest  of  his  estate  he  has 
testamentary  freedom,  and  it  is  against  public  policy  to  allow  . 

him  to  limit  this  freedom.  He  may  dispose  of  his  property  as^jijv, 
ho  likes  during  his  life,  but  he  cannot  tie  his  hands  as  regards  ^-  -,  - 
the  free  disposition  of  his  estate  after  his  death,  except  only  in  a  ^^^rliA^  »*'*>> 
contract  of  marriage.  These  principles  are  laid  down  in  the  **  \j  *^^^^ 
French  Code  in  these  terms:  Le  testament  est  iiii  acte  par  lequePj'i  jw*>  /X 
le  testateur  dispose  pour  le  temps  oil  it  n'existera  plus,  de  tout)^  '•>•'  lS^ 
ou  pwtlc  de  ses  hiens,  et  qu'il  peut  revoquer.  (C.  C.  Fvi895.)']/cJ^^  /^ 
)  Les  peres  et  meres^les  cadres  ascendants,  Jes  parents  (^aterauo^'^  '^ .  «. 
d-es  epoux  et  meme  les  Strangers,  pourront,  par  contrat  de  mariage,'^'^  ^"^^ ^ 
disposer  deji'/il  mi  partie  des  hiens  quits  laisseront  au  jour  de  '  ^^^*  ,  i 
leur  deces,  taiU  an  profit  desdits  epoux,  qiiau  profit  des  eniants 
a  naitre  de  leur  mariage,  dans  le  cas  oil  le  donateur  survivrait  a'"-''^-  ^< 
Vepoux  donMaire.     (C.  C.  F.  1082.     See  Planiol,  3,  n.  3165.) 

Contracts  which  restrict  freedom  of  willing. 

It  follows  from  this  general  principle  that  any  promise  which 
tends  to  prevent  a  testator  from  exercising  his  testamentary  free- 
dom is  void  as  against  public  policy.  (Baudry-Lacantinerie  et 
Colin,  Donations  et  Testaments,  2,  nos.  2707,  2708,  and  2708, 
his;  Laurent,  14,  n.  175;  D.  N.  C.  C.  art.  1035,  n.  1.)  Such 
would  be,  for  example,  a  promise  not  to  revoke  a  will  which  he 
has  made  or  a  legacy  contained  in  such  a  will,  or  a  promise  that 
he  will  not  make  a  Avill  at  all,  or  that  he  will  make  a  will  in 
a  particular  sense.  All  such  i)romises  are  in  truth  pacts  con- 
cerning future  successions.  And  seeing  that  a  penal  clause  is 
void  if  it  is  to  secure  a  void  promise,  it  follows  that  a  promise  to! 
a  person  to  pay  him  a  ])enalty  if  the  promisor  does  not  bequeath 
him  a  legacy  cannot  be  enforced.  (C.  C.  F.  1227.)  This  was  * 
laid  down  in  the  Roman  law: — Stipidatio  hoc  modo  concepta:  si 
hcredem  me  non  feceris,  tantum  dare  spondes?  inutilis  est,  quia 


s 
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■contra  boiws  mores  est  haec  stipulatio.  (Dig.  45.  1.  61.)  The 
French  laAv  is  the  same.  (B.-L.  et  Colin,  Dmiatiom  et  Testa- 
ments, 2,  n.  2708.     See  D.  N.  C.  C.  art.  900,  n.  297.) 

Such  contracts  not  invalid  in  English  law. 

In  England  agreements  of  the  kind  above  described  are  not 
considered  to  be  against  public  policy.  A  contract  is  valid  by 
which  a  man  binds  himself  to  make  some  particular  disposition 
by  his  will,  unless  this  disposition  is  itself  unlawful.  {Brook- 
man's  Trusts,  1869,  L.  R.  5  Oh.  182,  39  L.  J.  €h.  138.)  And 
a  covenant  not  to  revoke  a  will  is  valid.  {Robinson  v.  Ommun-i 
ney,  1883,  21  Ch.  D.  780,  23  Ch.  D.  285,  52  L.  J.  Ch.  440. 
See  Pollock,  Contracts,  8th  ed.  p.  367.) 

German  law. 

In  the  German  law  a  contract  by  which  one  binds  oneself  to 
make  or  not  to  make,  or  to  revoke  or  not  to  revoke  anj^  testa- 
mentary disposition  is  void.     (German  Code,  art.  2302.) 

But  the  German  law  allows  a  man,  by  what  is  called  a  contract 
of  in\ievit&i\ce, —Erhvertrag — to  make  a  contract  with  another  by 
which  ho  confers  upon  him  a  right  of  inheritance,  or  the  right  to 
a  legacy.  (German  Code,  arts.  2274  seq.  See  Schuster,  German 
CkU  Law,  p.  622.) 

Contracts  which  interfere  with  freedom  of  occupation, 
freedom  of  trade,  or  freedom  of  competition. 

One  of  the  most  fundamental  principles  of  the  modern  French 
law  is  that  which  is  commonly  referred  to  as  the  principle  of  the 
liberie  du  travail  or  the  Ube'rte  du  commerce  et  de  Vindustrie. 

Under  the  ancien  regime  there  were  numerous  restrictions  limit- 
ing the  freedom  of  work  and  of  trade,  and  the  loi  de  1791  aimed 
at  sweeping  away  all  these  restrictions.  II  sera  loisible  a  toute 
■pcrsonne  d'exercer  tel  metier  ou  tcl  negoce  qu'elle  jugera  con- 
'vemible.  (2 — 17  mars  1791.)  Every  man  is  to  be  free  to  dispose 
of  his  labour,  his  skill,  or  his  property  according  to  his  own  judg- 
ment, and  these  rights  are,  as  matter  of  public  order,  imprescrip- 
tibh:  and  inviolable,  and  cannot  be  taken  away  from  him  even 
by  his  own  consent.  It, is.  against  public  policy  to  restrain  a 
man  from  earning  his  living  jn  any  manner  that  suits  him  best, 

11   (2) 
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or  from  carrviiia-  on  any  kind  of  lawful  business.     If  a  man  were 
allowed  to  bind  himself  by  contraet  not  to  do  anything  at  all 
this  would  ten. I  to  deprive  the  {uiblie  of  services  which  were  useful 
to  the  community:  and  if  a  man  were  to  be  allowed  to  bind  him- 
self not  to  carry  on  his  own  special  kind  of  business  this  would 
likewise  be  against  the  public  interest,  because  the  presumption 
is  that   a   man   is  best  at  his  own   trade.      It   is  further   in   the 
ipublic   interest   that  there    should  bo  free  competition  amongst 
those   who  sell  goods,   especially   such   goods   as  are   among  the 
necessities  of  life.  ,  Certain  combinations  or  coalitions,  the  pur- 
pose of  which  is  to  create  a  fictitious  price  are  prohibited  by  the  ■  • 
penal  law.  ^  And  under  those  broad  rules  of  public  policy  as  a  man 
is  fre€  to  contract  with  any  person  whom  he  pleases,  so  he  is  in 
general  free  to  refuse  to  contract,  and  it  is  not  necessary  for  him 
to  justify  his  refusal.     There  is  a  well  recognised  exception  to. 
this  rule  in  th(^  case  of  common  carriers  who  arc  bound  to  carry 
passengers  and  merchandise  at  the  prices  tixed  by  their  tariffs, 
at   anv   rate  when    no  other   means  of  transport   are   available .v 
(Aubry  et  Raui  5th  ed.  5,  p.  653;  Baudry-Lacantinerie  et  Wahl, 
Louage,  2.  n.  3474;   Cass.  3  jauv.  1882,  D.  83.  1.  105,  S.  82. 
1.107.) 

Apart  from  this  case  the  general  principle  is  tiiat  a  man  can 
a-efuse  to  deal  with  anyone  if  he  diooses  to  do  so.      (Pouillet, 
Traite  des  Marques  de  Fahrique,  6th  ed.  n.  1280.     See  Lyon- 
Caen  et  Eenault.  Tmite  de  Droit  Commerdal,  4th  ed.  1,  n.  212.) 
Whether  a  refusal  to  trade  with  a  man  which  is  purely  mali- 
cious and  not  justified    upon  any  ground  of  self-interest   may 
amount  to  an  abuse  of  right  is  a  question  which  does  not  belong 
to  this  place.     (See  Rev.  Trim.  1905,  p.  127;  1908,  p.  105,  and 
1908,  p.  289.  art.  by  M.  Morin,  Bu  Refus  de  contracter  oppose 
enraisoiide  considerations  persomieUes,  esp.  at  p.  294.) 
./■'•<!tnBut  it  must  not  be  supposed  that  the  freedom  of  trade  which 
"^he  law  desires  to  secure  is  an  absolute  freedom;  it  is  limited  by 
laws  of  various  kinds.  '  The  business  must  be  a  lawful  business.; 
In  the  case  of  sale  the  "thing  sold  must  be  an  object  of  commerce. 
'/  The  exercise  of  c-ertain  professions  is  limited  to  persons  possess- 
ing special  qualifications.  ''  In  virtue  of  the  law  the  state  may 
enjoy  a  monopoly,  or  it  may  have  conceded  a  monopoly  to  another. 
And  besides  such  limitations  which  result  from  the  general  law, 
'there  may  be  a  conventional  limitation  of  the  liberty  of  trade  and 
commeix-e.      For  if   no  such   conventional   restrictions  were  per- 
mitted we  should  br-  injuring  freedom  under  the  guise  of  pro- 
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tectiug  it.  There  are  many  cases  in  which  a  man  i-ould  not  obtain 
the  best  pric^  for  his  skill  or  for  his  property  if  he  were  not 
allowed  to  limit  his  freedom  of  action  to  some  extent.  The  head 
of  a  business  may  hesitate  to  engage  a  now-  manager,  who  af-ter 
becoming  act^uainted  with  all  the  customers  and  with  the  secrets 
of  the  business,  might  set  up  a  competing  business  as  soon  as 
his  engagement  had  come  to  an  end.  And  the  trader  w^ho  sells 
his  business  with  the  goodwill  can  as  a  rule  obtain  a  good  price 
only  by  binding  himself  not  to  compete  with  the  buyer.  In  cases 
of  this  kind  the  difficulty  is  to  draw  the  line  between  stipulations 
which  are  permissible  and  those  Avhich  are  unlawful  as  infringe- 
ments of  liberty.  There  is  a  very  large  jurisprudence  on  this 
subject,  and  only  a  few^  points  can  be  noted  here.  (See  Pouillet, 
E.,  Tirdte  des  Marques  de  Fabrique  et  de  la  Concurrence  delay  ale, 
6th  ed.  1912,  nos.  1100  seq.  and  nos.  1280  seq. ;  Pand.  jrmu;.  vo. 
Oblifj.  n.  7813;  Pa)id.  frmiq.  vo.  Liberfe  du  Commerce  et  de 
V Industrie,  n.  202;  Lyon-Caen  et  Eenault,  Traite  de  Droit  Com- 
mercial, 4th  ed.  3,  n.  247;  Baudry-Lacant-.  et  Saignat,  Vente, 
n.  364;  Dall.  Supp.  vo.  JmJusirle  et  Commerce,  n.  107;  Req. 
29  juill.  1908,  D.  1909.  1.  281;  Reci.  17  mai  1911,  S.  13.  1.  253; 
Cass.  17  dec.  1912,  D.  1914.  1.  230;  Rev.  Trim.  1915,  p.  179; 
and  on  the  question  of  the  transmisision  of  such  restrictions  in 
favour  of  or  against  heirs,  see  infra.  2,  p.  22.) 

Restrictions  cannot  be  absolute. 

It  is  clearly  unlawful  for  the  reasons  above  given  for  a  man 
to  bind  himself  by  a  contract  not  to  carry  on  any  business  in 
future.  No  one  can  give  away  his  own  freedom.  And  for  the 
same  reason,  as  the  codes  specially  declare,  a  man  cannot  hire  out 
his  personal  sei-vioes  for  life.  As  the  Egyi^tian  Code  expresses 
it,  the  hire  of  persons  is  either  for  a  definite,  or  cmitinuous 
service  ftor  the  period  fixed  by  the  contract  or  for  a  definite  piece 
of  woi-k. 

Employees,  u-orkmen  or  domestic  servants  can  only  be  hired 
lor  a  linnted  time.  (C.  C.  E.  401-402;  C.  C.  ^1.  489-490; 
C.  C.  F.  1780;  C.  C.  Q.  1667.) 

If  the  contract  of  service  is  one  of  the  prohibited  kind  it  is  an 
absolute  nullity,  and  the  servant  may  break  it  without  incurring 
any  liability  for  damages.  (Baudry-Lacant.  et  Wahl,  Louage, 
3rd  ed.  2,  n.  2867;  Aubry  et  Rau,  5th  ed.  5,  p.  420;  D.  N.  C.  C. 
art..  1780,  n.  87.) 

iThe  prohibition   applies  only   to   services  such  as  those  of    a 
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servant  or  workman  which  are  continuous  and  place  him  in  a 
permanent  condition  of  dependanco.  There  would  be,  for  example^ 
nothing  unlawf ul  in  a  doctor  binding  himself  to  render  his  sei-vices 
during  his  life,  for  such  a  contract  would  not  greatly-  limit  hi& 
freedom.  The  engagement  may  l>e  perpetual  although  the  party 
does  not  expressly  bind  himself  for  life,  as  wheic  a  jjerson  of 
forty  years  of  age  contracts  an  engagement  for  sixty  years.  (B.-L. 
et  Wixhi,  Louage,  3rd  ed.  n.  2869.)  And,  in  general,  it  may  be 
said  that  every  contract  which  restricts  for  the  f.uture  the  freedom 
of  work  of  the  promisor  in  a  general  and  absolute  manner  is  an 
unlawful  contract.  (Guillouard,  Lounge,  3rd  ed.  2,  n.  733;  Lyon- 
Caen  et  Renault,  TraiU  du  Droit  Commercial,  4th  ed.  3,  n.  546.) 

Restriction  must  be  limited  either  in  time  or  in  space. 

According  to  the  prevailing  opinion  in  France  an  employee 
may  validly  bind  himself  not  to  carry  on  a  certain  kind  of  business 
at  any  time  in  the  future  provided  this  restriction  is  confined  to 
a  definite  area  of  reasonable  extent.  And  he  may  likewise  bind 
himself  not  to  carry  on  a  certain  business  at  all  if  the  limitation 
is  only  for  a  certain  length  of  time.  It  is  frequently  sai^  that; 
the  restriction  is  good  if  it  is  limited  either  as  to  space  or  as  to 
time.  (See  Paris,  12  janv.  1898,  D.  98.  2.  350;  Paris,  21' avril 
1896,  D.  97.  2.  177;  Cass.  14  mars  1904,  D.  1904.  1.  613; 
C.  A.  Alex.  12  dec.  1901,  B.  L.  J.  XIV,  46;  Trib.  Caire,  27. 
March  1916,  O.  B.  XIII,  n.  120;  Trib.  Bcni-Suef,  22  April 
1913,  0.  B.  XIV,  n.  95.)  Laurent,  it  is  true,  maintains  that 
the  promise  not  to  carry  on  a  business  within  a  determinate  place 
is  only  lawful  if  the  restriction  is  at  the  same  time  limited  to  a 
certain  period,  (v.  16,  nos.  136  neq.)  But  this  opinion  has 
not  prevailed. 

The  editors  of  the  last  edition  of  the  work  of  MM.  Aubry  et 
Ran  state  the  rule  thus: — la  convention  nerait  valahle  si  V interdic- 
tion d'exercer  un  comrri\erce  ou  ime  industrie  avait  cte  limitee  quant 
au  temps,  ou  quant  au  lieu,  and  they  cite  in  support  of  this  pro- 
position a  large  body  of  jurisprudence.  (5th  ed.  4,  p.  555,  note  16. 
See  also  the  jurisprudence  collected  in  Pouillet,  Trait e  des  Marques 
de  Fabrique,  6th  ed.  nos.  1100  seq.,  and  in  Dalloz,  Tables  Gene- 
rales,  vo.  Liberie  du  Commerce.)  But  even  this  statement  of 
the  rule  appears  to  be  too  broad.  The  court  is  bound  to  consider 
whether  in  the  circumstances  of  the  particular  casi'  the  restriction 
amounts  to  an   unreasonable  interference  with  libertw      And  it 
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may  tiiid  that  tliis  is  so  even  altliougli  there  is  u  liuiitatioii  both 
as  to  time  and  as  to  place.  In  a  recent  case  an  employee  in  a  com- 
mercial house  in  Indo-China  bound  himself  a  ne  pas  eritrer  dans 
une  autre  maison  de  conurD&ce  de  la  colonie  peiidant  les  qiiaire  am 
qui  smvront  sa  sortie  de  la  maison,  a  ne  pah  >en  foMer  tine  et  a 
s'abstenir  de  toute  affaire  pour  son  compte  personnel.  The  couirt 
found  in  fact  that  this  interdiction  placed  the  employee,  who  was 
a  trader,  and  had  no  other  moans  of  subsistence,  in  a  poisition 
which  made  it  impossible  for  him  to  live,  and  the  Cow  de  Cassa- 
tion, in  rejecting  a  pourvoi,  held:  cest  a  bon  droit  quits  decident 
que  la  clause  Utigieum,  bien  que  limitee  dans  ses  effets  a  la  cohnie 
et  a  line  duree  de  qiiatre  ans  est  non  seulcment  coutrairc  a  la 
liberte  du  comm&-ce  et  de  Vindiistrie  mais  encore  attejdcdoire  d'^*^ 
la  liberte  hiimaine  et  au  droit  de  vitre'  et  qu'ils  refusent  a  la 
sanctionner  comme  contraire  a  Vordre  public.  (Rcq.  17  mai  1911, 
S.'13.  1.  253.)  On  the  other  hand,  there  are  special  eases  in 
which  a  restriction  of  a  very  general  character  may  be  found  to 
be  lawful,  because  if  it  had  been  less  wide  the  protection  given  to 
the  other  party  would  not  be  adequate.  (Cass.  2  juill.  1900, 
D.  1901.  1.  295.) 


Limitations  of  freedom  other  than  promises  to  refrain  from 

some  business. 

Other  eases  occur  in  which  stipulations  are  challenged  as  being 
infringements  of  freedom  of  trade.  Important  examples  are  found 
in  regard  to  syndicates  or  trades-unions.  For  example,  is  an 
employei^mrtine'dT6~lmLake  a  stipulation  with  his  workmen  that 
they  shall  not  belong  to  a  syndicate,  and  that  if  they  join  one 
their  contracts  of  employment  shall  at  once  terminate?  Accord- 
ing to  a  recent  decision  of  the  Cow  de  Cassation  this  question 
must  be  answcr.ed  in  the  affirmative,  unless  it  is  proved  that  thej 
emjiDloyer  acted  not  from  motives  of  self-interest  but  out  of  malice 
against  the  syndicate.  Le  droit  qui  appartien.t  a  tout  employ eur 
de  choisir  librement  son  personnel  implique  la  faculte  de  nr  pas 
prendre  a  son  service  des  personnes  faisanf  partie  d'un  syndicat 
ou  dc  n'cngager  que  celles  qui  n'y  etant  pas  affiliees,  renonceraient 
tempnrairpvient  pour  la  duree  du  eontrat  a  user  du  droit  d'y 
entrer.  Cette  convention  pent  etre  sanctionnee,  pour  Ic  cas  de 
contravention,  par  la  resiliation  du  eontrat  arer  clause  pcnale. 
Ellc  ne  deviendrait  illicife  qu'autant  quelle  serait  inspiree  non 
par  le  souci  exclusif  des  interets  professionnel''  de  remployeur 
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wais  par  tnie  pensee  d'hosiiUte  contre  le  sijmUcaf  ou  Ic  fh'sir 
d'entraver  son  jonciionnemeni.  (Cass.  9  mars  1915,  D.  liUO.  1. 
25.  See  Rev.  Trim.  1915,  p.  521.)  M.  Plaiiiol  in  his  note  points 
out  what  a  delicate  task  of  appreciation  falls  in  such  cases  ui)OU 
the  court.  (See  D.  N.  C.  C.  Appendice  a  Vurt.  1382  in  Additions, 
1913.  Theorie  de  VAhm  dn  Droit,  nos.  15  seq.) 

Restrictions  made  in  contracts  for  the  sale  of  a  business. 

It  is,  however,  in  casus  of  the  sale  of  a  business  that  the  most 
important  questions  arise  with  regard  to  the  validity  of  restric- 
tions.    It  is  a  common  term  of  such  sales  that  the  seller  binds 
himself  not  to  compete  with  the  buyer.    The  principle  is  the  same 
as  in  the  case  of  the  contract  between  the  employer  and  the  em- 
ployee that  such  restrictions  are  as  a  general  rule  valid  if  they 
are  limited  either  as  to  space  or  as  to  time.     (See  authorities  in 
preceding  notes.    D.  N.  C.  C.  Additions,  1913,  art.  1627;  Pouil- 
lot,  op.  cit.  n.  1105.)  /According  to  one  view,  in  the  sale  of  a 
business  without  reserve,"  there  is  an  implied  guarantee  that  the 
seller  will  not  compete  with  the  buyer.     Such  a  eompetition.  it 
is  maintained,  would  be  a  breach  of  the  implied  warranty.     It 
would  be  analogous  to  a  disturbance  of  the  buyer's  possession. 
He  has  bought  the  goodwill  of  the  business  and  for  the  seller  to 
interfere  with  it  would  be  a  partial  eviction.     (Pouillet,  Traite  des 
Marques  de  Fabrique,  6th  ed.  n.  1112;   Bourgos,  12  nov.  1889, 
D.  91.  2.  267.)     But  this  will  only  be  so  when,  upon  a  reason- 
able construction  of  the  contract,  the  sale  comprised  the  goodwill 
as  well  as  the  business  itself.     It  is  quite  possible  for  the  seller  to 
dispose  of  his  stock-in-trade,  business  premises  and  so  forth,  with- 
out including  in  the  sale  the  goodwill  of  the  business.     (Cass. 
17  dec.  1912,  D.  1914.  1.  230,  and  the  note;   D.  N.  C.  C.  art. 
1626,  nos.  100  seq.)     But  when,  as  is  more  usually  the  case,  the 
sale  comprises  the  goodwill,  there  is  an  implied^  warranty  on  the 
part  of  the  seller  not  to  compete  with  the  buyer  in  such  a  way 
as  to  diminish  the  value  of  the  business  which  has  been  sold., 
This  does  not  necessarily  mean  that  the  buyer  may  not  set  up  a 
similar  business:  it  may  in  some  cases  be  possible  for  him  to  do  so 
without  causing  prejudice  to  the  buyer.     (Aubry  ct  Ran,  5th  ed. 
5,  p.  76,  note  2;  Dissertation  de  M.  Leon  Lacour,  D.  1909.  1. 
281,  note  1— 3.)i   It  is,  however,  not  with  this  implied  restriction 
that  wc  are  here  concerned,  but  with  express  promises  to  refrain 
from  competition  made  by  the  seller  of  a  business.    Such  promises 
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are,  as  a  general  rule,  valid  if  limited  either  as  to  space  or  as  to 
time.  (D.  N.  C.  C.  art.  1627,  n.  '24;  B.-L.  et  Saignat,  Yoite, 
n.  395:  Pouillet,  op.  cit.  n.  1105;  Cass.  14  mars  1904,  D.  1904. 
1.  613;  and  authorities  in  notes  to  previous  section.)  In  special 
circumstances  restrictions  of  a  ver}^  sAvecping  nature  may  be  sus- 
tained. 

So  where  the  inventor  of  a  quick-firing  gun  sold  his  invention 
to  a  company  for  a  v(>ry  high  })rice  and  bound  himself  not  to 
compete  with  the  company  for  twenty-five  years  it  was  held  that 
this  promise  was  not  in  restraint  of  trade.  In  this  case  ther-o 
was  no  limitation  as  to  space  and  the  seller  was  forty-six  years 
of  age,  so  that  the  restriction  approached  pretty  nearly  to  an 
absolute  one.  On  the  other  hand,  the  purchasers  of  these  guns 
being  not  individuals  but  governments  of  various  countries,  it  was 
clear  that  the  production  of  such  guns,  even  in  a  distant  country, 
might  compete  with  the  new  company.  (Cass.  2  juill.  1900,  D. 
1901.  1.  294,  Nordenfeldf;  D.  N.  C.  C.  1133,  n.  250.^ 

But  according  to  the  latest  jurisprudence  the  rule  that  the 
stipulation  is  valid  if  limited  by  time  or  space  is  not  a  rule  without 
any  exception.     (See  supra,  p.  166.) 

Restriction  can  be  invoked  by  sub-purchaser. 

When  it:  appears  that  such  a  restriction  imposed  upon  the  seller 
was  stipulated  in  the  interest  of  the  establishment  sold  and  not 
intended  to  be  merely  in  the  interest  of  the  purchaser  as  an  in- 
dividual the  benefit  of  the  restriction  passes  with  the  premises 
to  a  sub-purchaser.  (Paris,  21  fevr.  1900,  D.  1900.  2.  476;  D. 
Siipp.  vo.  Industrie  et  Cmmneree,  n.  118;  infra,  2,  p.  22.) 

When  the  restriction  is  unlawful  can  the  court  reduce  it 
within  lawful  limits? 

In  principle  it  appears  that  this  question  nmst  be  answered  in 
the  negative.  The  court  has  no  power  to  modify  the  contract 
w^hich  the  parties  have  made.  If  they  have  been  foolish  enough 
to  make  a  contract  which  is  contrary  to  law  the  court  has  no  choice 
except  to  declare  the  contract  null.  It  may  be  that  this  does  not 
leave  the  buyer  of  the  business  without  a  remedy.  In  some  cases 
he  may  have  a  right  of  action  under  the  implied  warranty,  and 
in  some  cases  there  may  have  been  conduct  fraudulent  or  wrongful 
which  will  give  him  a  right  to  claim  reparation,  but  the  unlimited 
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restriction  created  by  the  eontraet  must  bo  pronounced  a  nullity. 
(Pouillet,  Traiie  des  Marques  dc  Fabriquc,  6th  ed.  n.  1109; 
Paris,  28  mai  1895,  D.  95.  '2.  399.) 

Perhaps  where  the  contract  contains  separate  and  distinct 
undertakiniis  each  with  a  different  limit  of  space  or  time  the  court 
might  annul  some  restrictions  while  leaving  others  standing. 

English  law  allows  separation. 

It  is  a  general  rule  of  the  English  law  that  a  contract,  if  it  ia 
divisible,  may  be  lawful  in  part  and  unlawful  in  pa  it,  and  the 
rule  has  been  applied  in  many  cases  in  England  to  deeds  of  this 
kind  wher(^  the  covenants  have  been  considered  to  be  severable.. 
So,  an  undertaking  not  to  carry  on  business  in  London  or  West- 
minster or  within  600  miles  was  held  good  as  to  London  and 
Westminster  only.  {Davies  v.  Dames,  1887,  36  Ch.  D.  359, 
56  L.  J.  Ch.  962.)  An  undertaking  not  to  carry  on  business  as 
a  dealer  in  real  or  imitation  jewellery  in  England,  the  United 
States,  France,  etc.,  was  held  to  be  wider  than  necessary  to  pro- 
tect the  other  party  and  was  cut  down  to  a  restriction  not  to  deal 
in  imUution  jewellery  in  England.  (Goldsoll  v.  Goldman,  1914,. 
2  Ch.  603,  84  L.  J.  Ch.  228.  See  Law  Quart.  Rev.  1915,  p.  187. 
Cf.  NuJioUs  V.  Sfretton,  7  Beavan,  42,  64  R.  R.  10;  Baii/es  v. 
amn/,  1887,  35  Ch.  L).  154,  56  L.  J.  Ch.  935;  Pollock,  Contracts, 
8th  ed.  p.  378.  3rd  Am.  ed.  p.  477;  Anson,  Contracts.  14th  ed. 
p.  251.^' 

Restrictions  interpreted  in  favour  of  promisor. 

The  French  courts,  while  holding  that  they  have  no  power  to 
reduce  an  unlawful  restriction  so  as  to  bring  it  within  lawful 
limits,  contrive  not  infrequently  to  satisfy  the  equities  of  the  case 
by  giving  a  restrictive  interpretation  to  the  contract  itself.  (See 
riouai,  4  dec.  1900,  D.  1902.  2.  187;  Req.  3  mai  1899,  D.  1901. 
1.  394;  D.  N.  C.  C.  art.  1627,  nos.  62  seq.) 

Thus,  if  the  restriction,  although  limited  as  to  space  and  time^ 
is  unlimited  as  to  the  kind  of  business  this  will  be  interpreted  to 
mean  a  restriction  against  carrying  on  a  similar  business  to  the 
one  in  question.  So,  when  the  manager  of  a  business  bound  him- 
self a  UP  pas  s'interesscr  d-ans  nnc,  autre  affaire  dans  la  meme  ville 
pendant  trois  annees  this  was  inteipreted  to  mean  a  restriction 
against  business  of  the  same  kind,  not  against  any  kind  of  busi- 
ness. (Cass.  20  janv.  1891,  S.  1891.  1.  440;  D.  N.  C.  C.  art. 
1627,  nos.  62  seq.)     And  where  the  seller  of  a  business  bound 
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himself  not  to  set  up  a  business— (s'ete?)Z«-)— within  a  certain 
radius  it  was  held  that  this  did  not  prevent  him  from  selling  toi 
people  within  that  radius  if  his  own  establishment  was  outside  it. 
(Paris,  13  dec.  1897;  Rev.  Trim.  1915,  p.  179.)  But  wlien  the 
prohibition  is  not  to  carry  on  any  trade  within  the  radius  this 
binds  the  seller  to  abstain  from  dealing-  with  persons  within  it, 
wherever  his  own  business  premises  may  be  situated.  (Cass.  17 
d6c.  1912,  D.  1914.  1.  230.) 

English  law  as  to  agreements  in   restraint  of  trade. 

There  is  a  striking  analogy  between  the  rules  of  the  English 
law  upon  this  subject  and  those  of  the  French  law.  In  the 
English  cases,  however,  there  has  been  a  more  distinct  develop- 
ment. It  is  now  settled  that  the  question  as  to  the  legality  or 
illegality  of  such  restrictions  turns  entirely  upon  their  reasonable- 
ness. "It  is  a  sufficient  justification,  and  indeed  it  is  the  only 
justification,  if  the  restriction  is  reasonable — reasonable,  that  is,  in 
reference  to  the  interests  of  the  parties  concerned,  and  reasonable 
in  reference  to  the  interests  of  the  public— so  framed  and  so  guarded 
as  to  afford  adequate  protection  to  the  parties  in  whose  favour  it  is 
imposed,  while  at  the  same  time  it  is  in  no  way  injurious  to  the 
public'  {Nordenfeldt  v.  Maxim  Nordenfeldt  <(■  Co.,  1894,  A.  C. 
535,  565,  63  L.  J.  Ch.  908,  923;  per  Lord  :\lacn;aghten.j  In 
considering  whether  a  covenant  in  restraint  of  trade  can  be  enforced 
the  question  is  whether  it  goes  further  than  is  reasonably  necessary 
for  the  protection  of  the  interest  of  the  covenantee.  Such  cove-^ 
nants  will  be  construed  more  liberally  in  the  case  of  a  vendor  and 
[purchaser  than  in  that  of  an  employer  and  employee.  {Morris^ 
Lhn.  V.  Saxelby,  1916,  1  A.  C.  688,  85  L.  J.  Ch.  210,  House  of 
Lords.)  A  contract  which  imposes  "servile  obligations"  is 
against  public  order.  So  when  a  borrower  covenanted  with  a 
money-lender  that  without  the  latter's  consent  he  would  not  ter- 
minate his  employment  or  remove  from  his  house,  or  sell  his 
furniture,  the  contract  was  held  to  he  void.  {Horwood  v.  Millar  s 
Timbey  and  Trading  Compaiii/,  Liim.,  1917,  1  K.  B.  305,  86 
L.  J.  K.  B.  190.  See  PoUock,  Coniracts,  8th  ed.  p.  368,  3rd 
Am.  ed.  pp.  467  seq.) 

ft 
^  "^    Illegal  combinations. 

Interference  with  freedom  of  sales  by  auction. 

The  Egyptian  Penal  Code  contains  an  article  dealing  with  this 
matter.      "  Every  person   who  interferes  by  threats,   violence  or 
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foiiL'  with  the  freotloin  of  biddings  or  lenders  at  any  sale,  purchase, 
or  letting  by  public  auction,  or  by  tender  of  moveable  or  immove- 
able property,  or  at  any  letting  by  public  auction,  or  by  tender  of 
a  contract  for  the  execution  of  works,  the  supplying  of  materials, 
the  development  of  any  property  or  the  rendering  of  any  service, 
shall  bo  punished  by  imprisonment  not  (>xceeding  three  months 
or  by  tine  not  exceeding  L.  E.  100,  or  by  both  of  such  penalties." 
(N.  P.  C.  299  308.)  The  Draft  Penal  Code  omits  this  article  as 
fsupertluous.  (See  Commentary,  p.  71.)  It  follows  that  any  con- 
tract tending  to  prevent  free  competition  at  an  auction  is  unlawful 
and  must  be  annulled.  And  the  p]gyptian  article  is  based  upon 
article  412  of  the  French  Penal  Code.  (See  Garraud,  Traite  dn 
Droit  penal,  2nd  ed.  n  .  (),  n.  2426;  Fmd.  franq.  s.  v.  Entraves  a 
kf  Jihertc  des  e-)i(h('re.%  see  specially  n.  89;  D.  N.  C.  C.  art.  1133, 
nos.  93  seq.  :  Req.  o  aoCit  1903.  1).  1904.  1.  22;  Req.  5  nov.  1906, 
D.  1907.  1.  64.) 

Unlawful  coalitions. 

The  Egvptian  Penal  Code  has  two  articles  directed  amongst 
other  things  against  illegal  combinations  or  coalitions  of  traders. 
■'  Every  person  who  by  purposely  disseminating  any  false  or  de- 
famatory news  or  notice  amongst  the  public,  or  by  making  offers 
jn^xcess  of  the_  price  demanded  by  vendors  themselves,  or  by 
forming  a  combination  of  the  principal  holders  of  a  particular  class 
of  goods  or  commodities  with  the  object  of  preventing  their  sale 
either  altogether  or  at  less  than  a  certain  price,  or  by  any  other 
fraudulent  ways  or  means,  produces  a  rise  or  fall  in  the  price  of 
any  goods  or  commodities,  public  securities  or  stocks  above  or  below 
the  price  which  would  naturally  result  from  free  commercial  com- 
petition, shall  be  punished  by  impmonment  not  exceeding  a  year 
or  by  fine  not  exceeding  L.  E.  100,  or  by  both  of  such  penalties. 
When  such  devices  have  been  employed  with  regard  to  meat, 
bread,  firewood,  coal,  or  any  other  article  of  prime  necessity,  the 
maximum  term  of  imprisonment  prescribed  by  the  preceding 
article  shall  be  doubk'd."  (X.  P.  C.  arts.  300,  301/309.  310.) 
The  Draft  Penal  Code  restricts  the  offence  to  the  case  when  fraudu- 
lent means  have  been  used,  (art.  417.  See  Commentary,  p.  71). 
y^hese  articles  are  based  on  articles  419,  420  of  the  French  Penal 
Code,  but  the  list  of  articles  of  prime  necessity  has  been  modified. 
We  are  only  concerned  with  the  part  of  the  article  300  which 
refers  to  combinations  of  the  principal  holders  of  a  particular 
rlass  of  goods. 

The  offence  strmk  at  in  these  articles  can  be  committed  eitl^er 
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by  u.^ing  fraudulent  ways  or  ineuiis  to  produce  a  false  [)rice, 
or  by  forming-  a  coalition  independcuil  of  any  question  of  fraudu- 
lent, means.  We  are  not  concerned  here  with  the  case  where 
fraudulent  means  have  been  employed.  The  prohibition  of  coali-  ''^ 
tions  among  the  holders  of  a  particular  class  of  goods  belongs  to 
the  category  of  laws  in  which  the  legislator  has  endeavoured  to 
regulate  the  price  of  commodities,  and  more  particularly  of  com- 
moditi(^s  of  prime  necessit}'.  Laws  directed  against  monopolies-'' 
and  engrossing,  to  use  the  old  English  term,  or  cornering,  to 
employ  a  more  modern  expression,,  occur  at  one  stage  or  another 
in  most  systems  of  law.  (See,  e.g.,  in  the  Roman  law,  Dig.  48. 
12.  2;  and  in  the  English  law,  Blackstone,  4,  159.)  But  economic 
and  social  conditions  have  undergone  such  changes  that  the  older 
laws  upon  the  subject  no  longar  meet  the  necessities  of  the  casei, 
and  these  articles  of  the  French  Code  which  the  Egyptian  Code 
reproduces  are  virtually  a  d^dJ.ott-er.  Since  the  loi  de  21  mar^ 
1884,  legalising  syndicats  professionneU  it  has  become  difficult 
to  justify  in  principle  the  prohibition  of  combination  among 
traders  to  regulate  prices.  There  may  be  cases  caused  by  special 
circumstances,  such  as  a  war,  in  which  laws  of  this  kind  are  still 
useful  to  prevent  the  cornering  of  the  necessities  of  life,  but  under 
normal  oaliiditions  such  laws  are  of  little  value  and  are  easily  , 
evaded  .//The  delict  has  not  been  committed  unless  the  combina- .  "* 
tion  hafi  succeeded  in  bringing  about  a  rise  or  a  fall  in  the  price. 
(Garraud,  Droit  Fend,  2nd  ed.  6,  n.  2452;  C.  A.  Alex.  29  nov. 
1888,  R.  O.  XIV,  51.)  Where  there  has  been  a  contract  of  the 
kind  struck  at  by  the  penal  law'  the  contract  is  null,  but  it  is  well 
settled  in  the  French  law  that  contracts  may  be  null  as  interfering 
with  freedom  of  competition  although  all  the  elements  of"  the 
penal  offence  are  not  present.  (Garraud,  op.  cit.  n.  2460;  Paris. 
18  dec.  1890,  D.  93.  1.  49,  51;  Cass.  13  janv.  1879,  D.  79.  1.77; 
Cass.  11  fevr.  1879,  D.  79.  1.  345.  See  C.  A.  Alex.  3  juin 
1891,  B.  L.  J.  Ill,  376.)  But  the  tendency  of  the  jurisprudence 
is  not  to  annul  contracts  on  this  ground  except  in  very  strong 
circumstances.  It  has  been  repeatedly  held  that  it  is  lawful  for 
two  traders  to  make  a  eontract,  by  which  egch^nf  them  limits  his 
operations  within  a  certain  radius,  and  undertakes  not  to  compete 
with  the  other  in  the  sphere  assigned  to  him.  (Req.  31  mars 
1884,  D.  84.  1.  366,  and  cases  in  Rev.  Trim.  1914.  p.  123.) 
Y'Nor  is  it  unlawful  for  several  manufacturers  to  agree  to  sell  their 
goods  only  through  a  single  agency,  at  any  rate  when  such  manu- 
facturers form  only  a  minority  of  the  producers  of  these  products,. 
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and  when  thev  have  stipulated  only  for  a  limited  time,  and  in 
regard  to  a  limited  area,  and  when  the  price  is  left  to  the  fluctua- 
tions of  the  market.  (Grenoble,  1  mai  1894,  D.  95.  2.  221.) 
^And  in  another  recent  case  the  law  is  thus  stated:— Le  traUe 
interrenu  eutre  pJusleHrs  fnhrlcwits  a  Vc.ffet  de  nmttre  en  cmmnun 
Ic-^  ))ie)>it's  DNircIiandise!^  pour  Ics  vendre  a  prix  egal,  na  en  lui- 
Dienie  ricn  dc  contraire  a  Vordre  public  ou  d'iUicite,  si  les  coyi- 
tradants  out  eii  pour  hut,  non  pas  de  surelever,  par  la  vole  de 
Vaccaparemeni  et  du  monopole  le  cows  de  lews  produits  en  leur 
attrihuant  une  hausse  factice,  inais  seulemeni  de  defendre  ces 
produits  contre  mi  avilissement  resultant  des  effets  de  la  cmi- 
currence  locale  et  de  les  mmntenir  en  harmcrnie  avec  le  jeu.  naturel 
de  I'offrc  et  de  la  demande.  (Bordeaux,  2  janv.  1900,  D.  1901. 
2.  150.  Cf.  Roq.  20  juin  1908,  D.  1909.  1.  220;  D.  N.  C.  C. 
art.  1133,  nos.  278  seq.)  i^or  is  it  unlawful  for  a,  number  of 
consumers  of  a  certain  commodity,  such  as  gas,  to  agree  together 
that  they  will  not  use  it  until  the  price  is  lowered,  at  any  rate 
unless  there  is  evidence  of  fraudulent  devices.  (Paris,  13  janv. 
1887,  D.  87.  2.  151.  Nor  is  there  anything  unlawful  in  a 
trader  selling  to  a  dealer  on  condition  that  the  dealer  shall  not 
sell  similar  goods  of  another  manufacturer,  or  ir^,  the  seller  .stipu- 
lating that  the  buyer  shall  not  resell  the  goods  below  a  certain 
price.  (See  Paris,  14  janv.  1902,  D.  1903.  1  298;  Pouillet, 
Traite  des  Marques  de  Fabrique,  6th  ed.  n.  1285.  See  Rev. 
Trim.  1912,  p.  978.)  There  may  be  attendant  circumstances  of 
fraud  which  may  vitiate  such  conti'acts,  or  they  may  in  some  cases 
be  annulled  as  an  abuse  of  right,  but  the  broad  rule  is  that  the 
seller  may  impose  such  conditions  as  he  chooses  upon  the  sale,  and 
conditions  of  the  kind  indicated  above  will  not  be  regarded  under 
ordinary  circumstances  as  illegal  restraints  of  trade.  (See  the 
jurisprudence  in  Pouillet,  op.  cit.  arts.  1283  seq.) 

English  law. 

In  the  English  law  combinations  oi'  traders  to  n^duce  or  prevent 
competition  may  amount  to  an  illegal  restraint  of  trade.  (Collins 
v.  Locl-e,  1879,  4  App.  Cases,  674,  48  L.  J.  P.  C.  68:  Evans 
d-  Co.  v.  Heathcote,  1917,  2  K.  B.  336,  86  L.  J.  K.  B.  1524.) 
And  there  is  in  the  United  States  a  lai'ge  body  of  juris])rudenoa 
to  tlie  effect  that  such  agreements  arc  against  public  policy.  (See 
tlie  cases  in  Pollock,  Contracts,  8th  ed.  p.  372,  3rd  Amer.  ed. 
p.  468.) 
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Other  unlawful  contracts. 

The  legality  of  gaming  contracts  and  of  stipulations  of  exonera- 
tion is  discussed  elsewhere.     (See  Index  under  these  words.) 


Effects  of  want  of  cause  or  of  the  illegality  of  the  cause. 

An  obligation  ^\llich  lias  Jio  cause  or  of  which  the  cause  is 
unlaAvful  is  not  voidable;  it  is  void  ah  initio. 

The  French  article  says  such  an  obligation  ue  petit  avoir  aucun 
effet.     (C.  C.  F.  llSl'.j 

And  the  Egyptian  Code  says  an  obligation  exists  only  if  it 
has  a  definite  and  lawful  cause.     (C.  C.  E.  94/148.) 

There  can  be  no  reasonable  doubt  that  the  Egyptian  Code 
means  the  same  as  the  French  Code. 

But  if  such  obligations  are  radically  null  or  inexistent  what 
ai"e  the  consequences  of  this?     They  are:  — 

(1)  Xo  action  lies  to  enforce  the  obligation; 

(2)  Any  person  having  an  interest  may  found  upon  the  nullity; 

J     (3)  The  court  may  declare  ex  officio  that  such  an  obligation) 
(is  nuU,  though  the  nullity  is  not  pleaded  by  the  defendant;         J 
(4)   The  obligation   cannot  be  novated,   confirmed  or  ratified, 
and  it  cannot  become  good  hy  any  period  of  prescription;' 

(5;  According  to  most  writers,  that  which  has  been  paid  in 
-execution  of  such  an  obligation  may  be  repeated.  (Demolombe, 
24,  n.  381;    Baudry-Lacant.  et  Barde,  1,  n.  316.) 

There  is  no  dispute  about  any  of  these  points  except  the  last. 

Dispute  as  to  the    right  of  repetition  of  payments  under 
unlawful    contracts. 

Traditional  view. 

According  to  the  Roman  law  in  the  case  of  an  unlawful  contract 
"the  right  of  repetition  existed  only  in  favour  of  a  party  who  was 
innocent,  that  is  to  say,  was  not  priv}^  to  .tha  illeg-ality .  If  both 
the  parties  had  entered  into  the  contract,  knowing  of  its  unlawful 
eharacter,  there  was  no  right  of  repetition. 

The  law  said  that  a  man  was  not  allowed  to  come  into  court 
founding  upon  his  own  tui^Ditude./"^  Nemo  auditur  propriam 
tm-pitndiit(')ii  uUegans;  and  in  pari  causa  turpitudinis  cessat 
repetitw.  (vSee  Dig.  12.  5.  3;  Girard,  Manuel,  5th  ed.  p.  622; 
■Charniont,  in  Eev.  Crit.  1899,  p.  76;  Olivier,  Sanction  des  obli- 
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gaiiom  iUk-ifr^.   Thhr,  p.   U:    Tans,  ler  aoiU  190:3,  D.   1904. 

2.  345.) 

Tho  old   Fivuch  law   adopted  the  saiuo  principle.'     (Pothier, 

Ohlig.  11.  43.1 

Some  of  the  French  writers  still  adhere  to  liis  opinion.  Tliey 
follow  the  distinctions  made  by  the  Roman  law. 

There  are  three  cases  conceivable:  — 

{V  Tuii^itude  may  exist  on  both  sides,  as,  for  instance,  ^vhere 
a  man  pavs  money  to  a  woman  for  pnr])oses  of  prostitution.  In 
this  Ciise  there  can  be  no  repetition. 

(2)  Turpitude  may  exist  onh'  on  tlie  part  of  the  person  who 
has  paid.      In  this  case  also  there  can  be  no  repetition:   or 

(3>  Turpitude  may  exist  only  on  the  part  of  the  person  who 
has  received  the  payment,  as,  for  example,  if  a  man  pays  monev 
to  another  to  induce  him  not  to  commit  a  crime.-  In  this  case 
there  is  a  right  of  repetition.      (Larombiere,  art.   1133,  ii.    10, 

sub  fin.) 

A^ainsi  this  it  is  arguetl  that  this  result  is  contrary  to  the 
express  terms  of  the  code  which  says  that  the  obligation  can 
receive  no  effect,  for  by  allowing  the  man  to  keep  what  he  has 
received  in  virtue  of  the  contract  we  are  giving  to  the  contract  a 
very  important  effect.  The  answer  generally  made  to  this  objec- 
tion is  as  follows:  — 

The  part)-  to  the  contract  who  keeps  what  he  has  received  is 
not  allowed  to  keep  it  because  he  had  any  right  to  it  under  the 
contract,  but  because  the  law  refuses  to  permit  the  plaintiff  to 
bring  an  action  founded  upon  his  own  guilt.  (Aubry  et  Kau, 
4th  ed.  4,  s.  442,  bis,  note  8,  p.  741.) 

If  the  basis  of  tho  plaintiff's  case  is  that  he  was  a  party  to  a 
contract  of  which  the  law  disapproves  entirely,  the  court  refuses 
to  listen  to  him  and  washes  its  hands  of  the  affair. 

This  prit\ciple  of  the  Roman  law  is  expressly  adopted  by  many 
codes.     For  instance,  the  Spanish  Code  says  (art.  1306):—. 
■   1.  Sil-a  faute  est  cwnmune  mix  d&ux  contmctanis,  aucim  d'eux 
' '      "  ne  pourm  repeter  ce  qu'il  aurait  donne  en  vertu  dii  contrat,  ni 
redamrr  V accomplksement  de  ce  que  V autre  avait  promis : 

2.  Lrn-sqiie  ki  faute  n'existait  que  chez  un  seul  contractant,  il 
ne  p^jurra  repeter  ce  qu'il  aurait  donne  en  executinn  du  contrat 
ni  dnuander  V accompl'mement  de  ce  qui  lui  aurait  ete  promis. 
Pour  V autre  qud  est  etrancjcr  a  la  cause  honteuse,  il  pourra  rfclamer 
ce  quit  avait  donne  sans  etre  ohJifjr  d'arrompUr  ce  qnil  avait 
j/rcmii-i       (Cf.   Code   Port.  (592;    German    Code,    817;    Austrian 
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Code,   1174.     See   the  note   of   M.   Saleilles  to  art.   ^SlT   of  tli(^ 
German  Code  in  the  French  translation.; 

In  the  English  Liav  the  rule  is  that  where  an  illegal  contract 
has  been  performed  in  whoh'  or  in  part  there  is  no  right  to 
repetition.  Possibly  repetition  might  be  allowed  if  the  agi-ecment 
was  actually  criminal  or  grossly  immoral.  {Tappeuden  v.  Ran- 
dall, 1801,  2  B.  &  P.  467,  5  R.  R.  662;  Pollock  on  Cmifraets, 
8th  ed.  p.  402.)  And  the  execution  of  the  contract  does  not  bar 
repetition  in  the  cai>e  of  marriage-brokagc  contracts  and  in  the 
case  of  gaming  contracts  when  the  money  has  been  placed  in  the 
Ixands  of  a  stakeholder.  {Taylor  v.  Boirer?^,  1876,  1  Q.  B.  D. 
291;  KeMrleyx.  Thommn,  1890,  24  Q.  B.  D.  742,  59  L.  J.  Q.  B. 
288,  Henmmn  v.  Charhsworth,  1900,  2  K.  B.  123,  74  L.  J. 
K.  B.  620;    Anson.  ContradH,  14th  ed.  p.  264.) 


French  doctrine. 

The  French  doctrine,  however,  is  now  almost  entirely  in  favour 
of  the  view  that  repetition  can  always  be  claimed  of  what  has 
been  paid  under  an  unlawful  agreement,  whether  the  plaintiff 
was  or  was  not  a  party  to  the  illegality.  The  main  arguments 
on  this  side  are  the  following.  The  French  Code  says  U obli- 
gation sans  cause  ou  sw  une  fausse  cause,  on  mr  itne  cause  iUlciic, 
ne  peut  avoir  aucim  effef.     (C.  C.  F.  1131.) 

But  how  is  it  possible  to  say  that  if  a  man  is  allowed  to  keep 
what  he  has  got  in  virtue  of  an  unlawful  contract  we  are  not. 
giving  an  important  effect  to  the  contract?  If  the  French  legis- 
lator had  meant  to  preserve  the  rule  of  the  Roman  law,  would 
he  not  have  said  in  this  place  that  repetition  was  to  be  excluded 
in  all  cases  where  the  plaintiff  had  to  allege  his  own  turpitude? 

But  in  fact  the  maxim  7iemo  auMtur  turpitudinem  simm 
allegans  is  nowhere  found  in  the  French  Code,  and  we  have  no 
right  to  introduce  it.  Further,  the  articles  in  the  French 
Code  1235  and  1376  lay  down  as  a  general  rule  tout  paieme'tit 
suppose  une  dette;  ce  qui  a  ete  pay.e  sans  etre  dn  est  sujet  a 
repetition. 

The  French  Code  itself  makes  two  exceptions,  viz.,  (1)  a  pay- 
ment in  voluntary  discharge  of  a  natural  obligation  (C.  C.  F. 
1235);  and  (2)  a  payment  of  a  bet.  (C.  C.  F.  1967.)  Thei^i 
are  the  only  exceptions.  (Baudry-Lacantinorie  et  Barde,  1, 
n.  316;  flaniol,  2,  n.  845;  P.and.  Franq.  Ohlig.  n.  7855;  Char- 

w.  12 


178  THK  LAW  OF  OiSLIOATlONS. 

jjiont.  ill  \iv\ .  Ciit.  1899,  p.  75;  Olivier,  Sanction  des  Obliga- 
tions IUicite3.  See  Perreau,  E.  H.,  in  Rev.  Trim.  1913,  p.  553; 
Cohendy,  G.,  in  Rev.   Trim.   1914,  p.  46.) 

On  the  other  hand,  the  Swiss  Code  of  Obligations  has  adopted 
tho  opposite  view  that  there  can  be  no  repetition  in  any  case 
(art.  66),  //  ;/'y/  a  pas  lien  a  repetitian  de  ce  qui^  a  ete  donne 
en  cue  duitfein-dre  un  but  illicit e  on  contra,ire  mix  moRurs. 

The  most  recent  Eo:;\-ptian  jurisprudence,  both  in  the  Native 
-•111(1  th(^  Mixed  Courts,  is  in  the  same  sense. 

The  Xative  Court  of  Ai^poal  thus  states  the  rule:  "  ^^''hen  the 
Court  iiiids  that  a  contract  is  void  on  the  ground  that  its  cause  is 
illegal,  it  will  not  give  any  further  assistance  to  either  of  the 
partieis  but  wiU.  leave  matters  as  they  are;  thus  it  will  not  order 
performance  of  any  part  of  the  contract  Avhich  remains  unper- 
formed, nor  restitution  of  what  has  been  delivered  in  pursuance 
of  4:hc  contract.  Where,  therefore,  the  contract  which  has  been 
found  to  bo  void  is  for  the  sale  of  land,  and  part  only  of  the 
]jroperty  sold  has  been  delivered,  the  part  delivered  remains  with 
the  ])urcha«er  and  the  rest  is  retained  by  the  vendor.'"  (C.  A. 
18  avril  1911,  O.  B.  XII,  n.  85.; 

And  the  head-ziote  of  a  case  decided  by  the  Mixed  Court  in 
1888  is  Lcs'  obligations  fondees  snr  une  ran>ie  illicite  ne  peuvent 
prodnire  ancun  effet  entre  les  partiefi. 

Elles  ne  penvent  meme  pas  servir  de  base  a  une  dcmande  en 
repetition  des  sommes  induement  payees  en  vertu  de  la  cotiven- 
tion  elh-meme.     (C.  A.  Alex.  14  mars  1888,  R.  O.  XIII,  115.) 

So  when  usurious  interest  has  been  joaid  the  court  will  not 
order  repetition  of  it  if  the  account  between  lender  and  borrower 
has  been  definitely  closed.  (C.  A.  Alex.  17  dec.  1902.  B.  L.  J. 
XV,  62.) 

On  the  other  hand,  in  an  earlier  case  in  the  Native  Court,  the 
Tril)unal  of  Cairo  ordered  the  return  of  sums  paid  to  persons  for 
th<;  pui7>ose  of  corrupting  officials  in  order  that  the  paj'er  might 
obtain  a  decoration  and  thus  expressed  the  ]n-inciple:  — 

Lr'  lot  rent  que  la  convention  basee  snr  une  cause  illicite  ne 
prodnise  aw:nn  effet .  Si  done  pareille  convention  a  regu  execu- 
tion en  tout  on  en  partie,  le  juge  doit  ordonner  les  restitutions 
necessaires  pour  remettre  les  choses  en  lew  Stat  anterieur,  et  pour 
qail  ne  reste  aiicune  trace  de  la  convention  clout  la  loi  prononce 
la  nullite.     ^Trib.  Cairo,  5  juin  1901,  O.   B.  Ill,  n.  85.) 
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French  jurisprudence. 


The  French  jui'isprudeuco  upon  the  subject  has  been  very 
contradictory,  and  in  an  excellent  analysis  of  it  g-iven  in  a  note 
to  Sirey,  M.  Ed.  Meynial  says:  La  mnotion  qitil  convient  de  -^y 
donner  mix  obligations  immamles  ou  ilUcites  est  im  des  points 
Us  plus  incertains  de  notre  droit.  (Note  to  Caen,  18  jan\'.  1888, 
S.  90.  2.  97.     See  Pau,  30  juiU.  1913,  D.  1914.  2.  119.)   ,  ,y- 

Many  French  writers  contend  that  besides  the  argument  based 
upon  the  code  there  are  strong  reasons  in  favour  of  allowing 
repetition.  They  say  that  society  is  interested  in  securing  that 
persons  who  stipulate  a  reward  for  doing  an  act  which  is  unlawful 
or  immoral  should  know  beforehand  not  only  that  they  wiU 
have  no  right  of  action  to  compel  the  payment  but  that  even 
if  they  have  been  paid  they  cannot  rely  upon  keeping  what  they 
have  got. 

The  best  way  to  prevent  the  formation  of  unlawful  contracts 
is  to  allow  repetition  in  all  cases.  Why  should  the  action  for 
repetition  be  excluded  on  account  of  the  turpitude  of  the  plaintiff 
when  at  the  same  time  if  the  obligation  has  not  been  executed 
and  an  action  is  broug4it  for  its  execution  we  allow  the 
defendant,  in  spite  of  his  own  turpitude,  to  plead  the  exception 
that  the  contract  is  illegal? 

As  Demolombe  says,  what  can  better  suit  the  man  Avhu  has 
been  paid  for  performing  an  immoral  act  than  to  be  able  when 
he  is  sued  to  raise  his  hands  in  horror  and  say  the  agreement 
was  immoral,  while  at  the  same  time  he  keeps  the  monesy  in  his 
pocket?  (31,  n.  437,  III,  and  see  authorities  in  Fand.  Frcoig. 
OhJig.  n.  7855.) 

But  these  arguments  have  not  altogether  prevailed  with  the 
French  courts.  It  has  seemed  to  the  courts  that  there  were  cases 
in  which  to  allow  repetition  would  be  to  encourage  immorality, 
and  in  such  cases  repetition  ha/S  been  refused. 

According  to  the  French  jurisprudeuoe  at  the  present  moment, 
the  court  has  the  discretion  to  allow  the  repetition  when  that  is 
the  best  way  to  fight  against  illegal  agreements.  But  the  court 
can,  on  the  other  hand,  refuse  the  repetition  when  that  couree 
appears  to  be  more  in  the  public  interest. 

In  other  words,  the  court  has  to  consider  in  each  case  wiicther 
the  kind  of  illegal  contract  under  consideration  will  be  more 
effectually   discouraged   b}"  allowing   or   by    refusing   repetition. 

12  (2) 
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(Bev.  Trim.  1011.  p.  4-V5  aiul  p.  -24.^:    Hrv.  Trim.   101-2.  ]..  979.. 
Bov.  Trim.  liU3.  p.  417. 

,^'  Tlir  Court  of  Cassation  Uch's  not  tnkc  up  llic  po.^ition  thai  tin 
maxim  )ti'm<>  anditur  proprhuN  fHri'/hidli/rn/  (/Ilcfinus  forms  ]iart 
of  the  French  law.  But  the  Court  coiiciMvos  that  it  has  power  to 
ivfuM*  repetition,  not  because  of  the  tuipitude  of  the  jihiintifl", 
but  bfcaus<.'  to  aHow  repetition  wouhl  be  to  eneourap'C  eonti'aets 
of  |hal  kind. 

There  are.  iu  particular,  liiroe  classes  of  contracts  in  which  the 
Court  of  Cassation  has  refused  to  order  repetition:  — 

(1)  Contracts  of  the  lease  of  a  house  to  be  occupied  for  pur- 
poses of  prostitution;  loans  of  money  to  enable  the  boiTower 
to  buy  or  i-ont  a  house  to  be  occupied  for  prostitution,  and  the 
like.  (See  the  jurisprudence  in  Req.  lor  janv,  1895,  S.  96.  1. 
289.)  If  the  lessee  of  a  brothel  knows  that  he  cannot  be  com- 
pelled to  pay  his  rent  or  to  repay  loans  which  have  been  made  to 
him  to  enable  him  to  carry  on  hia "business,  is  this  not  an  encourage- 
ment of  the  iuMnorality? 

Nothing  can  bettei-  please  the  keeper  of  such  houses  than  to 
live  rent  free.  The  question  for  the  court  to  decide  is  simply 
this.  Is  it  more  in  the  public  interest  that  a  landlord  who  has 
been  paid  his  rent  should  know  that  it  is  liable  to  be  taken 
from  him  again,  or.  on  the  other  hand,  that  the  tenant  should 
know  that  when  he  has  paid  his  rent  he  cannot  i-ecover  it?  There 
is,  no  doubt,  much  to  be  said  on  both  sides  of  this  question.  The 
Court  of  Cassation  is  of  opinion  that  the  best  policy,  in  such 
cases,  is  to  refuse  repetition. 

(2'',  Money  paid  to  a  concubine.  It  does  not  seem  doubtful 
that  to  allow  r«'petition  in  this  case  is  against  public  policy. 
To  allow  a  man  who  has  liv<'d  with  a  woman  upon  this  footing* 
to  recover  by  an  action  the  money  which  he  has  paid  to  her 
would  be  shocking  to  the  moral  sense.  (Paris,  ler  aoiit  1908. 
1).  1904.  2.  :340.^  ,    . 

(/i',  Paymenb^  made  to  bribe  officials.  In  a  recent  case  the 
facts  were  these.  A  company  had  paid  sums  of  money  to  officials 
of  a  foreign  government  for  the  ])uri)Ose  of  obtaining  orders  from 
this  government. 

The  orders  did  not  come,  and  the  company  brought  an  action 
for  repetition  of  the  money  paid.  The  Chamhre  des  Requetes 
refu.sed  to  allow  the  repetition.  (Beq.  15  mars  1911,  1).  1911. 
1 .  382;  Bev.  Trim.  1911,  p.  453. "i  Here  also  the  decision  seems 
to  Ije  justified  on  grounds  of  public  policy.     What  could  be  more 
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-advantageous  to  persons  wlio  wanted  to  oifer  bribes  than  to  know 
that  if  the  biibesi  did  not  produce  the  desired  ehect  the  money 
could  be  recovered?  The  briber  would  stand  to  win  in  cither 
•event.  As  far  as  the  public  policy  is  concerned  the  decision  of 
the  Chmnhre  des  Reqiietes  seems  preferable  to  that  of  the  Tribunal 
•d5w  Caire  in  the  case  cited  above.  That  was  a  case  in  which 
money  had  been  paid  for  the  purpose  of  bribing  ofHcials  in  order 
to  obtain  decorations  and  the  court  ordered  repetition.  As  has 
heen  already  stated,  the  more  recent  Egyptian  jurisprudence  is 
in  the  opposite  sense.  (Trib.  Caire,  5  juin  1901,  0.  B.  Ill, 
n.  85.) 

Summary  of  French  law. 

The  fact  is  that  the  principle  so  admirably  stated  by  Demolombe 

has  not  convinced  the  French  Courts  that  in  all  cases  public  policy 

requii-es  that  repetition  should  be  ordered.     The  passage  in  Demo- 

lombp  is  as  follows:— /Z  n'est  pus,  suivant  nous,  plus  exact  de 

reprocher  a  iiotre  doctrine,  de  ne  pas  frapper  assez  energiquement 

■les  pactes  honteux,  et  de  les  rendre  ainsi  pins  frequents,  -y--^'^  *  'f 

r^-    Nous  croyons  an  confraire,  quelle  est  bien  plus  preventive  que 

)(]j'^iy^elle  qui  laisse  la  chose  que  I'un  a  pa/jce.  dans  les  mains  de  Vautre, 

■qui  Va  regue. 

,       Laisser  la  chose  payer  eiilre  les  mains  de  celui,  qui  Va  recne, 

mais  en  verite  d'est  un  encouragemeni  j>mir_  lui;  c'est  UMe.-Pt'iyyie.  \ 

SHI  en  est  ainsi,  il  se  fera  payer 'd'avance^';  il  traitera  au  co?np'- 

tant.     Et  puis,  soit  quil  ait  eo/nmis  la  mauvaise  action,  dont  ce 

payement  etait  le  prix,  soil  qitil  ne  Vail  pas  commise,  il  s'ecriera 

Jj^\}&-^'pudiquement  que  ce  payement  aivait  line  cause  immorale  .   .   .  et 

g^i^^il  gardera  V argent.     N't'st-il  pas  plus  moral  en  meme  temps  que 

j\,.t  plus  polUique,  de  tout  aneanJir  absolument,  de  mauiere  a  ce  qiiil 

'■■'      .  ne  Teste  rien  de  cette  obligation  illicite,  et  que  celui  qui  recevrait, 

j^,,"  demeurant  sous  la  menace  d'une  action  en  repetition,  sHcii'e'hien, 

des  le  premier  moment,  que  rien  de  stable  ne  peut  sortir  d'une 

cause  Gontraire  a  Vordre  public.     (Demolombe,  31,  n.  437— III.) 

No  doubt  the  question  as  to  what  is  the  true  public  policy  in 

such  cases  is  extremely  difficult,  or  we  should  not  hnd  two  of  the 

most   recent  codes,   namely,   the  German   and   the   Swiss   Codes,. 

•diametrically  opposed  about  it.    Another  solution  which  is  adopted 

by  the  Portuguese  Code  is  perhaps  the  most  satisfactory.     This 

is  that  when  there  is  turpitude  on  both  sides,  the  money  which  has 

been  paid  cannot  be  repeated  by  the  plaintiff,  but  it  is  appropriated 

by  the  hsc  and  applied  to  purposes  of  public  charity  (arts.  671, 
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692.     See  the  note  to  the  ofUcinl  French  traiisLition  ol"  the  German 
Codt\  vol.  II.  p.  378  . 

Quebec  law. 

It  is  worth  noting  that  in  the  hiw  of  the  provinro  of  Quebec  a 
change  of  view  has  taken  pUicc  analogous;  to  that  in  France. 
According  to  a  recent  heading  case,  repetition  ol'  what  lias  been 
paid  is  to  be  allowed,  though  it  was  suggested  by  one  of  the  judges 
that  there  might  be  cases  "  where  the  sense  of  justice  would  be  so 
shocked  as  to  close  its  eyes  and  ears  and  turn  the  rascals  out  of 
the  court  the  moment  the  true  character  of  the  suit  is  revealed, 
for  example,  a  demand  to  recover  money  paid  to  commit  murder 
or  other  atrocious  crimes."  (Coihvcmers'  Cordage  Co.  v.  Connolly, 
1901,  31  Can.  Supreme  Court  Reports,  244.)  No  reservation 
of  this  kind  was  made  by  the  other  judges.  The  Canadian  Court 
seems  to  lay  down  as  an  absolute  rule  that  repetition  is  to  be 
allowed  in  all  cases,  but  this  is  certainly  contrary  to  the  Frenchi 
jnrisjirudence. 


THINGS  NATURAL  OK  ACCIDKNTAL  IX  CONTKACT>.       183 


* 


CHAPTEK  Vr. 
THINGS  NATURAL  OR  ACCIDENTAL  IN  CONTRACTS. 

(1)  Things  essential. 

PoTHiER,  following-  earlier  writers;,  distinguishes  in  a  contract 
betAveen  those  things  which  are  of  its  essence,  those  things  which 
are  natural  to  it,  and  those  things  which  are  accidental.  {Ohlig. 
nos.  5—8.)  For  instance,  there  cannot  b^  a  sale  without  a  thing 
sold,  or  without  a  price  in  money.  The  thing  sold  may  be  future, 
or  speculative,  as  in  the  sale  of  a  future  crop,  or  of  a  lottery  ticket, 
where  such  sales  are  allowed,  for  here  the  parties  know  they  are 
taking  a  risk.  But  as  we  have  seen,  the  sale  of  a  thing  which, 
unknown  to  the  parties,  does  not  exist  is  null  for  want  of  an 
object.  (C.  C.  F.  1601;   supni,  p.  67.) 

And  if  there  is  not  a  price  in  money  the  contract  will  not  be 
sale;  it  will  be  exchange  or  some  other  contract.  In  every  sale 
there  must  be  the  three  essentials,  corisensus,  res,  preiium.  (B.-L. 
et  Saignat,  Yente,  n.  17.)  So,  likewise,  we  have  seen  that  in  the 
real  contracts  the  delivery  of  the  thing  is  essential.  The  pledgee, 
for  example,  has  no  privilege  unless  the  object  is  in  his  hands. 
{Sitpm,  p.  103.) 

So,  it  is  of  the  essence  of  the  contract  of  deposit  that  it  should 
be  gratuitous,  and  that  the  contract  should  be  to  return  the  identi- 
cafthing  deposited.  (C.  C.  E.  482/590;  C.  C.  E.  487/595; 
C.  C.  F.  1917;  C.  C.  F.  1932;  C.  C.  Q.  1804.;  If  a  remunera- 
tion were  stipulated  for,  the  contract  would  be  the  lease  and  hire 
of  services.  If  another  thing  were  to  be  given  back  it  would  be 
an  exchange  or  a  loan,  according  to  its  terms. 

For  deposit,  as  we  have  seen,  delivery  is  also  essential.  A 
contract  which  does  not  possess  both  of  these  essential  features 
cannot  be  deposit,  though  it  may  be  called  b}^  that  name  in 
ordinary  language.  So  what  is  commonly  called  a  deposit  with 
a  bank  is  not  reallv  a  deposit  for  it  does  not  possess  either  of  the 
two  essential  features  of  that  contract:  (1)  It  is  not  gratuitous, 
seeing  that  the  bank  makes  use  of  the  money  of  the  customer; 
and  (2)  the  bank  is  not  expected  to  return  the  identical  coins  or 
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notes.  This  contract  is  really  a  contract  ol'  loan  for  contumption, 
or.  perhaps,  an  innominate  contiact.  C'onsenuentl}',  the  iuK-  of 
the  contract  of  deposit  that  when  the  depositary  is  sued  loi-  nMiirn 
ol"  the  thinu  he  cannot  plead  in  compensation  that  the  dcjmsitor 
owes  a  debt  to  him,  does- not  apply  to  the  deposit  of  nu^nry  with 
a  bank  by  a  cnstomer.  (Trib.  Civ.  de  Nimes,  21  dec.  IS'M).  and 
Trib.  Civ.  de  la  8eim'.  7  iiov.  liMH).  I).  1901.  2.  441  :  ii.-tr  to  1). 
98.  1.  438;  D.  X.  C.  C.  art.  IDl-j,  n.  46;  VuiHr,  \.  Kntl, 
l!t{)2.  R.  J.  Q.  11  K.   B.  373.) 

And  the  contract  by  whii-h  a  bank,  or  a  safe-depo>it  company, 
places  a  strong  box  at  the  disposal  of  a  customer  for  a  remunera- 
tion that  he  may  keep  securities  or  othm-  valuables  in  it  is  not  a- 
deposit  of  the  valuables  placed  in  the  box.  for  1  it  is  not 
ari-atuitous;  and  ;2)  there  is  no  delivery.  The  valuablrs  which 
are  in  the  box  are  not  delivered  to  the  bank,  and  th(^  contract  is 
«H|iiall\  binding-  though  the  customer  never  puts  anything  into 
the  bo.x.     The  contract  is  the  lease  of  the  box  by  the  bank. 

,Trib.  Civ.  Ximes,  21  d6c.  1899,  1).  1901.  2.  441;  Montpellier, 
19  mars  1901.  D.  1902.  2.  25;  Paris,  ler  janvnr  1903.  D.  1903. 
2.  272.  Sec  Revue  GcMierale  de  Droit,  1905,  p.  140;  I).  X.  C.  C. 
art.    1709,  nos.    165   scq.  :   eauira,   Trib.    Civ.    Milan,   22    janv. 

1905,  D.  1906.  2.  65.) 

One  practical  consequence  of  distinguishing  this  from  a  case  of 
deposit  is  that  the  valuables  in  the  box  cannot  be  seized  by  a: 
Sfiisic-arret  or  arrestment.  This  form  of  execution  implies  that 
tlie  pi-()[);.'i'ty  Ix'lon'ging  to  the  debtor  is  in  the  passession  of  a  third 
party.     (See  C.  C.  C.  P.  410/471.) 

But,  here,  the  property  remains  in  the  possession  of  the  debtor 
who  has  hired  the  box  and  has  the  key  of  it.     'See  Cass.  12  nov. 

1906.  D.  1907.  1.  409;  Kevue  Geneiale,  27.  p.  420.  ('f.  Cass.  11 
juill.  1860,  D.  60.  1.  305.;  The  essentials  of  most  of  the  named 
contracts  are  i»:iven  in  the  codes. 


(2)  Things  natural  but  not  essential. 

As  examples  the  following  may  be  given.  When  a  thing  is 
sold  on  trial  it  is  natural  that  the  property  should  not  pass  until 
the  buyer  has  declared  himself  satislied.  (C.  C.  E.  242/308; 
C.  C.  F.  1588;  C.  C.  Q.  1475.;  P>nl  there  is  nothing  to  i)reve(nt 
an  agi'cement  by  which  the  [)i-operty  is  to  pass  at  once,  but  the 
seller  must  take  the  thing  back  if  the  buver  so  desiie.v  after  ho 
has  made  trial  of  the  thing.      In  other  words,  the  sale  may   be 
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subjet'l  to  a  resolutive  instead  of  lo  a  suspensive  eondition.  So, 
it  is  natural  in  a  contract  of  sale  tliat  the  seller  should  warrant  the 
thino-  sold,  but  it  may  be  agreed  that  the  sale  should  !><'  w  iiliout 
warranty. 

So.  in  the  lease  of  a  house,  it  is  natural  uudrr  tin'  K-iXjitiun 
Oodc  that  repairs  should  be  made  by  the  lesser  only,  even  if  the 
repairs  arc  of  the  kind  which  the  French  law  calls  h's  f/roH^es 
reparations.  'C.  C.  E.  ;I70;408;  C.  A.  Mox.  24  juin  1908. 
B.  L.  J.  XX,  293;  roiifra,  in  France,  C.  C.  F.  1719.  1720, 
1754,  1755.)  And,  in  general,  parties  are  presumed  to  contract 
-with  reference  to  the  known  usages  of  a  trade  or  of  a  loeality. 

These  are  among  the  iKituraUa  of  the  contract. 
'  But  it  is  open  to  the  parties  to  exclude  the  usage  cither   by 
express  terms  or  by  framing  their  contract  so  as  to  be  n^pugnant 
to  its  operation. 

(3)  Things  accidental  to  a  contract. 

These  are  those  clauses  which  are  neither  essential  nor  presumed 
l)y  law,  but  which  may  be  adjected  to  the  contract  by  the  stipula- 
tions of  the  parties.  For  instance,  the  debtor  may  be  allowed  a 
term  for  payment,  or  may  have 'the  choice  of  paying  the  debt  to 
the  creditor  or  to  some  other  person  on  his  behalf.  It  is  useless 
to  give  many  examples.  So  long  as  the  parties  keep  within  the 
rule  that  their  contract  must  not  be  against  public  policy  they 
may  make  what  stipulations  they  please.  (Pothier,  OhUg.  n.  8; 
B.-L.  etBai^e,  1,  n.  25.) 
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CHAPTER  VII. 

THE  FORMATION   OF    CONTRACT. 

For  a  contract  there  must  be  au  agreement  between  the  two  parties 
and  this  agreement  must  appear  from  their  declarations. 

It  is  not  enough  that  they  mean  the  same  thing;  they  must  say 
so  or  declare  their  intention  in  sonic  way.  And  it  is  to  the  de- 
clarations of  the  parties  that  the  law  looks  in  order  to  discover 
their  intention.  If  a  iiuui  declares  his  will  to  be  bound  by  a 
contract  he  is  bound  by  his  declaration.  He  cannot  be  allowed  to 
say,  ■*  I  did  not  mean  to  carry  out  my  promise,  and  therefore  my 
declaration  did  not  express  my  real  will.  '  (See  German  Code, 
art.  116;  C.  A.  Alex.  20  tevv.  1896,  B.  L.  J.  VIII.  132.) 
Moreover  the  parties  must  intend  the  agreement  to  affect  their 
legal  relations.  It  must  not  be  such  an  agreement  as,  for  example,, 
to  play  a  game  together.  For,  here  the  parties  do  Jiot  intend  their 
agreemeiit  to  be  legally  enforceable.     (See  su]wa,  p.  82.) 

Offer  and  acceptance. 

Every  contract  can  be  analysed  into  two  parts,  an  offer  and  an 
acceptance.  Either  or  both  of  them  may  be  implied.  For  in- 
stance, a  tramwa}'  comi^any  by  running  its  cars  makes  an  offer  to 
the  public  to  carry  them  at  the  ordinary  rate,  and  the  man  who 
gets  iiito  the  car  or  even  puts  his  foot  on  the  step  accepts  this 
offer.  'Bruxelles,  19  nov.  1900,  D.  1902.  2.  356;  Demolombe, 
24,  n.  06;  Aubry  et  Ran.  5th  ed.  4,  p.  483;  D.  N.  C.  C.  art.  1109, 
no>.  200  s,;q.     Cf.  Pollock,  Conlrafh,  8th  ed .  p.  12.) 

Contract  may  be  inter  presentes  or  inter  absentes. 

The  interchange  of  consent  between  the  parties  to  a  contract 
may  be  between  two  parties  who  meet  each  other  in  the  same  place 
and  communicate  directly.  In  this  case,  there  is  no  appreciable 
interval  of  tinir  between  the  dedai'ation  of  the  acceptance  and 
the  offeror's  knowledge  of  this  declaration.  The;  two  things  are, 
for  practical  purposes,  simultaneous.     And,  in  contracts  of  this 
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class,  unless  the  otter  is  aocepted  at  once,  it  fails  to  the  ground 
anless  the  parties  have  iixed  a  delay.  (See  Swiss  Code  of  Oblig. 
art.  4;  Geruiau  Code,  art.  147;  Morocco  Code  of  Oblig.  art.  23.) 

But,  on  the  other  hand,  the  parties  may  be  in  different  places, 
so  that  it  takes  some  time  for  them  to  communicate  with  each  other. 
Their  declarations  of  will  nmst  bi'  conveyed  by  some  means  of 
communication  such  as  a  messenger,  or  a  letter  or  a  telegrttni. 
Contracts  formed  in  this  way  between  parties  at  a  distance  are 
called  contracts  by  correspondence. 

These  contracts  differ  from  contracts  between  present  parties 
in  two  important  respects:  (1)  The  party  who  makes  the  offer  does 
not  know  at  once  whether  it  is  accepted  or  not;  (2)  there  is  a 
difficulty  in  determining  where  the  contract  is  made.  Is  it  made 
at  the  place  where  the  offer  is  received  or  at  the  place  where  the 
acceptance  is  declared,  or  at  the  place  where  the  offeror  receives 
the  information  that  his  offer  has  been  accepted?  The  various 
theories  on  this  subject  will  be  referred  to  later. 

Further,  contracts  made  by  telephone  are  to  be  assimilated  for 
some  purposes  to  contracts  made  infer  presentes,  and  for  other 
puii30ses  to  contracts  inter  absentes.  It  will  be  convenient  to 
postpone  discussing  thi^se  contracts  until  after  we  have  explained', 
the  theories  as  to  the  time  and  place  of  the  completion  of  contracts 
in  general. 

The  offer. 

The  offer  must  be  made  with  a  view  to  acceptance;  that  is,  it 
must  be  a  final  proposal.  An  offer  of  this  kind  must  be  distin- 
guished from  a  mere  offer  to  negotiate.  (See  C.  A.  Alex.  2  mars 
1904.  B.  L.  J.  XVI,  147.) 

The  man  who  puts  apparfement  a  toner  on  his  house  is  not 
obliged  to  let  it  to  the  first  person  who  agrees  to  pay  the  rent. 
The  offer  is  merely  an  offer  to  negotiate.  But  the  shopkeeper 
who  puts  a  ticket  on  goods  stating  the  price  is  bound  to  sell  them 
at  that  price.  (B.-L.  et  Barde,  1,  n.  30;  B.-L.  et  Saignat,  Teufe, 
n.46.) 

Offer  to  the  public. 

An  offer  may  be  made  to  the  public  or  to  a  group  of  persons, 
as  in  the  case  of  goods' iir" a  "sKop- window  mark-e^^ 
price,  or  of  the  advertisement  of  a  reward  to  anyone  who  discovers 
a  fugitive  from  justice  or  finds  a  lost  article. 
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li  auv  pL'i:>oii  oiier^  ilie  prioe  luarkod  oil  the  gCKxls,  or,  knowing 
of  tlie  oftered  reward,  discovers  the  fugitive,  or  liuds  and  returns 
the  lost  article,  he  thereby  accepts  the  oftin-.  (B.-L.  et  Barde, 
ut  sup.:  Lyon-Caeii  et  lieiiault,  TraiU  de  Droit  Coni7n<ercialy 
3rd  ed.  3,  n.  -22;  Trib.  L'omm.  Seine,  5  janv.  1869,  D.  69.  3.  14; 
D.  X.  C.  U.  art.  1109,  iiots.  187  scq.  For  same  rule  in  England, 
dee  VarlUi  \.  Carlwlir  S////>/,r  Hall  Co..  1893,  1  Q.  B.  256.  62 
L.  J.  Q.  B.  207.) 


Revocation  of  offer  and  acceptance  in  ignorance  of  revocation 
'  of  offer. 

Jp-      Until  an  otter  lias  lui-n  aeeepted  it  does  not  bind  the  offeror. 

He  can  withdraw  it  or  revoke  it.     But,  according  to  the  French 
law,  if  he  has  lixed  a  delay  during  which  the  offer  is  to  remain  open 

'^'^"  he  cannot  revoke  the  offer  during  the  delay.  This  point  will  be 
considered  later.  The  case  here  is  when  the  offeree  accepts  the 
otter  not  knowing  that  a  revocation  of  this  offer  is  on  its  way  to 
him.  Su{)pose  A,  in  Cairo,  orders  goods  from  B,  in  London, 
by  a  letter  written  on  the  6th  November.  On  November  8th.  A 
changes  his  mind  and  writes  a  second  letter  revoking  the  offer. 
B,  the  merchant  in  London,  receives  the  tirst  letter  on  Nov.  r2th. 
B  accepts  the  offer,  and  at  once  goes  out  into  the  market,  buys 
the  goods  to  send  to  Cairo,  and  writes  saying  he  has  done  so.  On 
Nov.  14th,  he  receives  the  revocation.  Is  there  a  contract?  Ac- 
cording to  the  French  law,  no.  At  the  time  when  B  accepted  the 
offer  A  had  changed  his  mind.  It  is  impossible,  accordingly,  to 
tind  a  moment  at  which  the  mind  of  A  and  the  mind  of  B  were 
in  agreement  and,  therefore,  there  is  no  contract.  But  if  B  can 
show  that  he  has  suffered  loss  by  the  revocation,  he  can,  according 
to  many  authorities,  recover  damages.  (Pothier,  De  la  Vente, 
n.  32:  Valery,  Contrats  par  Corrr.sponcUmce,  n.  185;  Aubry  et 
Kau,  .3th  ed.  4,  p.  483.  Injra.  pp.  259,  338.)  The  EngUsJi  law 
with  regard  to  revocation  as  we  sliaLl  see  later,  is  different,  aiid 
though  l<.'ss  logical,  is  much  better  adapted  to  the  requirements  of 
business.  -, 


Justification  of  giving  damages  caused  by  revocation  of  offer 

in  this  case. 

Although  most  French  authoiiticis  >upport  the  proj)Osilion  that 
damages  an-  due  to  one  who  has  accepted  an  offer  not  knowing  of 
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its  ivvocation  and  has  incurred  daniagos  b,\  rtl\  ino-  on  th.'  validity 
of  tlio  offer,  the  principle  a])nn  wlii<-h  diiiiiaoo  ;ire  awarded  in 
such  a  case  is  not  very  clear.  LI'  ther<-  is  no  contract  before 
acceptance  the  revocation  is  not  a  breach  of  eontraci .  The  liability 
cannot  arise  ex  confrartn.  And  if  the  anaecei)tcd  offer  in  no  way 
binds  the  offeror,  it  would  seem  that,  in  revoking'  it,  lie  is  exercising 
a  faculty  which  belongs  to  him,  and  that  he  cannot,  accordingly, 
be  liable  e.c  drlicfo.  Ihering  suggested  that  this  was  a  special 
kind  of  fault  for  which  he  invented  the  name  cidpa  in  conirahendo. 
{GesmtvmeUeAufsdtze,l,ii.  327.  in  French  trans.  CEwvrefi  Chmdes, 
2,  p.  1.;  The  theory  of  Ihering  will  be  noticed  more  fdlly  in 
explaining  the  subject  of  annulation  of  oontratjfcs.  {Infra,  p.  338.) 
It  has  been  maintained  that  there  is  here  an  implied  guarantee 
on  the  part  of  the  offeror  to  make  good  the  loss  caused  in  this  way. 
But  the  leading  advocates  of  this  opinion,  especially  Windseheid^ 
have  abandoned  it  themselves.  It  is  unreasonable  to  imply  any 
such  restriction  of  the  offeror's  freedom .  Why  should  we  suppose 
he  intended  to  surrender  his  rights  for  nothing?  If  there  were  a 
text  in  the  code  saying  that  such  a  clause  was  to  be  implied  this 
would  be  another  matter.  Without  any  such  text  it  is  unsound 
to  say  that  this  was  the  intention  of  the  offeror.  The  fallacy  is 
the  same  here  as  it  is  in  the  theory  that  an  employer  is  presumed 
in  the  contract  of  employment  to  guarantee  the  safety  of  his  work- 
man. In  both  cases  we  are  asked  to  assume  in  the  face  of  proba- 
bility that  the  party  to  the  contract  gave  a  silent  consent  to  some- 
thing which  was  against  his  interest.  (See  Windscheid,  Pan- 
dekten,  8th  ed.  2,  s.  307,  note  5;  B.-L.  et  Barde,  ObUg.  1,  li.  362: 
Brock,  W.,  Dm  Xef/atire  Yertmgdntere><i<e,  p.  151 :  infra,  p.  338.) 

The  better  opinion  is  that  there  is  not  in  the  French  law  any  '/^^ 

basis  for  such  liability  when  the  offeror  has  acted  in  good  faith 
and  there  has  been  no  negligence  on  his  part .  But  the  facilities 
of  communication  by  telegraph  or  otherwise,  make  it  easy  for  the 
offeror  to  inform  the  offeree  promptly  of  the  revocation.  If  he 
does  not  avail  himself  of  this  opportunity,  this  will,  generally, 
amount  to  negligence.  (B.-L.  et  Barde,  1,  n.  32;  Laurent,  15, 
n.  481.     Of.   Bordeaux.  17  janv.  1870.  D.  71.  2.  96.. 

Nor  does  it  appear  to  be  correct  to  say  with  M.  Valery  that  in 
commercial  matters,  at  any  rate,  there  is  a  usage  of  trade  which 
forbids  revocation  except  subject  to  damages.  Business,  accord- 
ing to  M.  Valery,  could  hardly  be  carried  on  by  correspondence 
if  no  one  knew  that  he  could  rely  on  the  stability  of  an  offer  made 
to  him.     The  offeror  who  makes  no  special  terms  on  the  matter 
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must  be  taken  to  guarantee  tliat  if  he  revokes  his  offer  in  a  way 
to  cause  damage  to  the  other,  he  will  make  good  the  loss.  (Valery, 
Confrots  pw  Corrmpondancc,  n.  187. 

An  Italian  writer,  M.  Gabriele  Faggella,  would  go  further. 

Everi  before  a  delinite  offer  has  been  made,  the  two  parties  may 
have  been  in  negotiation.  In  oomplieatcd  transactions  there  are 
many  stages.  The  parties  may  have  got  into  communication  and 
may  be  making  enquiries,  preparing  estimates,  and  so  on.  Dur- 
ing this  stage,  if  one  of  them  goes  to  expense,  and  the  other  party 
acquiesces  in  this,  the  latter  nmst,  according  to  tliis  writer,  repay 
those  expenses  if  he  breaks  oft'  the  negotiations  arbitrarily.^- The 
second  stage  is  when  the  main  lines  of  agreement  have  been 
arrived  at,  but  "no  distinct  oiler  has  been  made.  At  this  stage 
the  parties  are  no  longer  at  arm's-length. 

By  the  fact  of  their  having  carried  on  such  negotiations  they 
are  already  bound  to  ad  towards  each  other  with  good  faith,  and 
to  break  oft'  relations,  without  a  valid  reason  arising  out  of  the 
negotiations  themselves,  would  be  a  breach  of  faith,  and  would 
involve^  liability  in  damages,  and,  in  this  c^s~e,  the  damages  will 
include  not  only  actual  expenses,  but  also  loss  suffered  by  missing 
other  opportunities  of  bu.siness.  The  third  stage  is  when  there 
has  been  a  dehnite  otter.  At  this  stage  revocation,  whether  justi- 
lied  or  not,  will  be  a  ground  of  damages. 

This  extreme  view  must  certainly  be  rejected.  It  would  be 
impossible  in  practice  to  decide  whether  a  withdrawal  at  one  of 
the  earlier  stages  Avas  arbitrary,  and  so  far  from  encouraging 
commerce,  this  would  be  impeded  by  such  a  de\'elopment  of  the 
law. 

Business  men  would  be  unwilling  to  enter  into  negotiations 
Avhich  might  expose  tlu'in  to  liahility  before  they  meant  to  commit 
themselves.  (See  J^  Saleilles,  m  Rev.  Trim.  1907,  p.  (397.) 
Ihciing  made  the  dut}"  to  take  care  begin  when  the  offer  had  been 
■accepted.     {Gesammelie  Aufsdtzr,  1,  p.  364.) 

Damages  for   inducing  party   to  enter  into  void  contract. 

In  mv  view  the  offeror  h;is  an  absolute  right,  to  lexoke  his  offer 
if  ho  does  so  without  causing  damage  by  negligence.  But  this 
doi'S  not  implv  that  if  a  ])ai'ty  (jliCrs  to  make  a  contract  which  he 
knows  to  be  void  or  voidable  he  has  no  responsibility.  This  ([ues- 
tion  wiU  Ixj  discussed  elsewhere.  {Infra,  pp.  '338  .sr.q.  See  B.-L. 
-et  Barde,  1,  n.  362.; 
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English  law  as  to  revocation  of  offer. 

In  the  English  law  an  oifer  fan  always  be  revoked  before  accept- 
ance. Furtlier,  an  undertaking  to  keep  an  offer  open,  that  is,  to 
allow  a  delay  for  aeceptanoe,  is  not  binding  upon  the  offeror  unless 
it  is  made  by  a  deed  under  seal,  or  unless  the  offeree  has  given  some 
valuable  "  consideration  "  for  such  a  delay.  (Dickuisou  v.  Dodds, 
1876,  2  Ch.  D.  463,  40  L.  J.  Ch.  777;  Pollock,  Contracts,  8th 
ed.  p.  27;  Anson,  Contracts,  14th  ed.  p.  45.  For  the  meaning  of 
"consideration,"  see  supra,  p.  63.) 

Revocation  of  the  offer  does  not  give  the  offeree  any  claim  to 
•damages.  But  this  rule  does  not,  in  the  English  law,  lead  to 
hardship,  because  of  another  rule  of  that  law  that  revocation  of 
mi  offer  is  not  operative  until  the  offeree  knows  of  it. 

Under  the  English  law,  if  the  offeree  accepts  the  offer  before 
he  knows  that  the  offeror  has  revoked  it,  the  contract  is  complete, 
though  a  revocation  may  be  on  its  way  to  him.  It  is  difficult 
to  reconcile  this  with  principle,  but  it  is,  undoubtedly,  recom- 
mended by  convenience.  The  oft'eree,  when  he  accepts,  can  act 
at  once,  knowing  that  he  has  a  binding  contract.  It  would  be 
extremely  inconvenient  if  he  had  to  wait  for  such  a  time  as  to  be 
sure  that  a  letter  revoking  the  offer  had  not  been  posted.  And 
there  is  the  risk  that  the  revocation  posted  never  reaches  him. 
This  risk  may  be  a  very  serious  one,  for  example,  if  mail-boats 
are  exposed  to  submarine  attack  during  war.  (Byrne  v.  Van 
Timhoi-eu,  1880.  5  C.  P.  D.  344,  49  L.  J.  C.  P.  316;  Ren- 
thorn  V.  Fra.se/,  1892,  2  Ch.  27,  61  L.  J.  Ch.  373;  PoUock, 
Contracts,  8th  ed,  p.  31;  Anson,  Contracts,  14th  ed.  p.  42.) 

This  being  the  principle  settled  by  authority  in  England,  the 
revocation  of  the  offer  cannot  easily  cause  damage  to  the  offeree 
as  it  may  well  do  in  the  French  law. 

Undertaking  to  keep  offer  open. 

If  A  in  making  an  offer  says  to  B  "  this  offer  is  to  hold  good 
for  a  week,"  the  effect  of  this  declaration,  according  to  the  French^ 
law,  is_thajL.A.  cannot  reyoka  JlIs  offerdurjag.  .the  -delay .  This  is'^' 
explained  by  saying  that  the  offeree  may  be  presumed  to  accept 
this  opportunity  of  considering  the  offer  as  this  is  entirely  for 
his  beneiit,  and  does  not  commit  him  to  anything.  (Aubry  et 
Ran,  5th  ed.  4,  p.  481;  Valery,  Contrats  par  Correspond-ance, 
n.  174.  1;  Eeci-  27  juin  1894,  S.  98.  1.  434,  D.  94.  1.  432.) 
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Rule  expressed  in  some  legislations  that  offer  implies  grant 
of  delay  for  acceptance. 

In  >oiiio  iiiotU'in  codes  tlir  riili-  is  laid  down  that  j'Vcrv  offer 
contains  by  implication  the  offer  to  keep  it  op<'n  I'or  some  short 
j>eriod  during  which  the  offeror  cannot  revoke  his  offer. 

The  Gorman  and  the  Swiss  Ctxles  adopt  the  new  doctrine  that 
an  ofl"''r  i>  in  itself  bindinij-  as  a  nnilateral  declaration  of  will. 

Cchd  qui  propose  a  uu  autre  de  cwichire  mi  conlrat  est  lie 
a  l'i>tfn\  (1  niouiK  qui!  ait  ercln  ce  lien  ohVKjaiQire.  (German 
Code,  art.  145.) 

And  the  Swiss  Code  of  Obligation  provides:  Lorsque  I' off  re 
a  etc  faitr  sanf<  fi.rntion  de  delai.  n  une  personve  uoi/  pre.'^e9ite, 
fauteKr  de  V  off  re  rrsfe  lie  jusqunu  moment  oi)  if  pent  s'attendre 
a  Varrivee  d'une  repoiise  erpediee  a  temps  el  regidierement . 

It  a  le  droit  d'admettre  que  Toff  re  a  ete  recue  a  tem.p'<. 

Si  Vmceptation  e.rpediee  a  temps  pwrient  tardirement  a 
Vauteur  de  Voffre  et  que  cehii-ci  entende  ne  pas  etre  lie,  il  doit  en 
informer  immfdiatrment  Vacceptani  (art.  5.  ('f.  art.^^.  6  and  7; 
German  Code,  art.  145;  Civ.  Code  Louisiana,  arts.  1800  seq. ; 
Code  Port.  art.  652;  Code  Maroe.  Ohli(j.  art.  80). 

In   French   law  grant  of  delay  cannot  be  implied  in  civil 
matters  but  may  be  implied  in  commercial  matters. 

■  In  France  there  is  no  legislation  to  this  effect,  and,  according 
,,     to  the  French  law,  there  is  no  implied  undertaking  in  civil  con- 

'^  tracts  that  an  offer  is  to  stand  open  for  a  reasonable  time.  (Valery, 
Contrats  par  Correspond-ance.,  n.  172;  Aubrv  et  Rau.  5tli  ed. 
4,  p.  481;  Lauivnt.  15.  n.  476;  lliom,  2  dec.  188;3,  D.  85.  2.  101; 
Conseil  d'Etat,  ler  juiii  1883,  D.  85.  3.  5.)  But  in  commercial 
matters  a  contrary  solution  is  generally  admitted.  It  is  held 
that  according  to  the  accepted  usages  of  trade  with  reference  to 
which  the  offeror  makes  his  offer  he  nmst  be  presumed  to  have 

(^f')  intended  it  to  remain  open  long  enough  to  en'able  the  offeree  to 
examine  it  and  to  reply  to  it.  (Demolombe,  24,  n.  67;  Lyon- 
Caen  et  Renault.  Traite  de  Droit  Commerciat,  3,  n.  15;  Bor- 
deaux, 17  Janvier  1870,  D.  71.  2.  96.) 
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Lapse  of  the  offer  by  delay  in  commercial  cases. 

The  offer  may  state  that  it  is  to  be  open  only  for  a  certain 
tim«%  but  wlieu  no  time  is  stated  tiie  law  presumes  in  commercial 
matt-ers  that  the  offer  is  only  to  remain  open  for  a  reasonable 
time. 

Dans  les  offres  d'achat  on  ch>  rente  faites  par  correspoiulance, 
Vacceptafion  ne  lie  Voffrant  qi(\iiifant  quelle  a  etc  faite  dan.'<  le 
delai  moral  iiecesmire,  eii  egwd  a  la  nature  du  m-arche,  pour 
examiner  Voffre  et  y  repondre.  (Req.  10  mai  1870,  D.  71.  1.  61; 
Req.  27  juin  1894,  D.  94.  1.  432.) 

Sometimes  the  form  of  the  offer  shows  that  it  is  onl}'  to  remain 
open  for  a  short  time. 

An  offer  made  by  telegram  must  generally  be  accepted  b\" 
telegram. 

And  if  an  offer  is  made  bj^  letter,  and  an  answer  by  telegram  is 
requested,  an  acceptance  will  be  in  general  too  late  unless  a 
telegram  is  despatched  on  the  day  when  the  order  is  received. 
(Valerv,  Contrati<  par  Correspondanoe,  n.  192.;  In  some  busi- 
nesses, by  trade  usage,  a  particularly  prompt  acceptance  is 
expected.  For  example,  in  the  sale  of  a  vintage,  an  offer  to  sell 
the  crop  must,  according  to  trade  usage  in  some  localities,  be 
accepted  within  24  hours.  (Bordeaux.  29  janv.  1892,  D.  92. 
2.  390.) 

Lapse  of  offer  by  delay  in  civil  cases. 

I-.  tliC  rule  different  in  civil  cases? 

In  civil  matters  there  is  not  always  the  same  necessity  for  rapid 
action  as  exists  in  business  transactions  between  traders.  When 
the  offer  is  not  of  a  commercial  kind  it  may  be  that  the  offeror 
docs  not  expect  a  prompt  reply.  He  may  be  willing  to  leave  to 
the  offeree  ample  time  for  the  consideration  of  the  offer.  But  is 
it  reasonable  to  say  that  the  offeror  intends  his  offer  to  remain 
open  indefinitely  ?  If  I  offer  to  sell  you  my  house  for  2,000  pounds 
and  I  do  not  fix  any  delay,  and  you  take  no  notice  of  my  offer 
for  ten  years,  and,  after  that  long  interval,  you  write  to  a<ocept 
my  offer,  should  I  be  bound  bv  this?        -  '^^*--'     \/-^ 

According  to  many  French  writers  when  no  delay  is  fixed  hy 
the  offeror  the  offer  can  "be  accepted  at  any  time  unless  it  ha,s 
la}>86d  owing  to  a  loss  of  capacity  in  the  mamier  described  in 
the  next  paragraph.      Tant  que  Vojfre  na  pas  He  retractee,  il 
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pent    etre   acceptee.       {Baudrv-Lacautinerie  et  Saignat,    Vente, 
n.  27:   Aubrv  et  Eau,  oth  ed.  4,  p.  482.) 

Or,    as   M.    Plauiol    expresses   it:    En   prinoipe,    V  off  re   dure 
.hiiK'fhtimeul  JKsqnd  ce  qv'elle  soit  retiree.     (Planiol,  2,  n.  977.) 

The  ^lixed  Court  of  .Vppeal  has  recently  formulated  tlio  rule 
in  the  same  sense: 

Uoffre — en  Vespece  line  offire  d'achat  d'immeiihle — ne  cesse  tie 
suhaister  que  lorsqu'elle  est  retiree  par  son  auteur,  a  moins  qu'il 
n'ltit  ete  convenu  d'un  del-ai  passe  lequel  I'offre  ne  suhsistej-ait 
plus.     (C.  A.  Alo.x.  27  nov.  1917,  B.  L.  J.  XXX,  62.) 

But  arc  we  driven  to  a  conclusion  so  contrary  to  the  presumed 
iutention  of  the  offeror?  The  offer  is  merely  an  expression  of 
the  offeror's  will,  and  there  is  no  reason  why  it  should  continue 
open  for  a  longer  time  than  he  may  be  presumed  to  have  intended. 
The  man  who  makes  an  offer  wants  to  get  an  answer  within  a 
reasonable  time  and  does  not  intend  to  remain  bound  by  his  offer 
indefinitely.  If  he  has  not  lixod  any  delay  for  acceptance  it  is 
for  th«'  court  to  fix  according  to  circumstances  what  is  the  delai 
mor<d  which  he  may  be  presumed  to  luvve  intended  to  allow. 

According  to  the  better  opinion  the  general  principle  of  the 
law  is  that  the  offeror  is  not  to  be  bound  indefinitely  but  only 
for  a  reasonable  time.  And  the  French  jurisprudence  does  not 
indicate  that  the  rule  sbould  be  different  in  civil  cases  from  what 
it  is  in  commercial  matters.  (See  Req.  27  juin  1894,  D.  94.  1. 
432;  Vakhy,  Contrais  par  Correspoudance,  n.  190;  D.  X.  C.  C. 
art.  1109.  II.  89.) 

Comparison  with  other  laws. 

The  English  law  and  the  modern  codes  agree  with  the  view 
just  stated. 

In  England  it  is  settled  law  that  if  the  parties  have  not  fixed 
the  time  during  which  the  offer  is  to  remain  open,  it  is  left  for 
the  court  to  say  what  is  a  reasonable  time  within  which  the  offer 
may  bo  accepted.      Tiie  following  case  is  a  good  illustration: 

Montefiore  offered  b}'  letter  dated  the  28th  of  June  to  purchase 
shares  in  a  company.  No  answer  was  made  to  him  until  the 
2'3rd  of  November  Avlien  he  was  informed  that  the  shares  were 
allotted  to  him.  He  refused  to  acce]:)t  them,  and  it  was  held  that 
liis  offer  had  lapsed  by  reason  of  tin*  dcday  of  the  company  in 
Motifving  their  acceptance.  {RamMjnte  Hotel  Co.  v.  Moiitefiore, 
186g!  L.  H.  1  Exrh.  109,  3o  L.  J.  Ex.  90.) 
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A  man  who  applies  for  shares  in  a  company  cannot  be  expected 
to  wait  indelinitely  to  know  if  the  shares  are  allotted  to  him.  If 
he  does  not  get  these  shares  he,  probably,  has  another  use  for  his 
money.     (See  Anson  on  Contracts,  14th  ed.  p.  39.) 

The  German  Code  says: 

L'offre  seteint  lorsqu'elle  est  rejetee  envers  Vauteur  de  Voffre 
oil  qiCelle  nest  pas  acceptee  envers  lui  en  temps  utile. 

L'offre  faite  a  une  persomi^  presenie  ne  pent  etre  acceptee 
qii  vtnmMintement .  II  en  est  de  meme  d'tme  off  re  faite  de  per- 
somie  a  persomie  au  DWjj'.en  du  telephone.  L'offre  faite  a  une 
persoime  absents  ne  pent  etre  acceptee  que  jusquau  moment  ou 
Vauteur  de  Voffre  avail,  dans  les  conditions  ordinaires,  a  attendre 
Vmrivee  de  la  reponse  (art.  146,  147). 

The  Swiss  Code  says: 

Lm'sque  Voffne  a  ete  faite  sans  fixation  de  delai  a  une  persomie 
non  presente,  Vauteur  de  Voffre  reste  lie  jusqu'au  mometit  ou  il 
peut  s'ottendre  a  Varrivee  d'une  reponse  expediee  d  temps  et 
Yegulierement. 

II  a  le  droit  d'admettre  que  Voffre  a  ete  regue  a  temps. 
(Codo  Oblig.  art.  5.) 

The  Morocco  Code  of  Obligations  says: 

Celui  qui  fait  une  offre  par  correspondance,  sans  fixer  un  delai, 
est  engage  jusqu'au  moment  oil  une  reponse,  expediee  dans  un 
delai  moral  raisonnable,  devrait  lui  parvenir  reguUer&ment,  si  le 
■contrmre  nc  result e  expressement  de  la  proposition.  Si  la  decla- 
ration d" acceptation  a  ete  expediee  a  temps,  mais  ne  parvient 
au  proposant  qu'ap'es  V expiration  du  delai  suffisant  pour  quelle 
puisse  parvenir  regulierement,  le  proposant  n'est  pas  efigage,  sauf 
le  recours  de  In  partie  en  donimages-hdcrets  contre  qui  de  droit. 
(Code  Oblig.  art.  30.) 

The  second  alinea  of  this  article  is  a  reasonable  modilication 
■of  the  theory 'that  the  contract  is  complete  when  there  is  a  declara- 
tion of  acceptance,  a  theory  which  will  be  explained  presently. 

It  is  logical  to  hold  that  if  the  offeror  contemplates  an  accept- 
ance by  letter  he  takes  the  risk  of  the  letter  being  lost  in  the 
post,  and  in  the  English  law  it  is  settled  that  if  the  letter  of 
aoceptance  is  posted  the  offeror  is  bound  although  the  letter  never 
reaches  him.  {Household  Fire  Insurance  Co.  v.  Grant,  1879, 
4  Ex.  D.  216.  48  L.  J.  Ex.  577.) 

But  the  solution  of  the  Morocco  Code  is  not  inequitable. 
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Lapse  of  offer  by  loss  of  capacity. 

ll"  tho  ottoror  dies  or  becomes  insane  before  the  oft'er  is  accepted 
the  otTor  hi.pses,  because  he  has  no  h)nger  the  power  to  give  consent 
at  tho  moment  when  the  other  party  is  prepared  to  agiee.  And 
if  the  offeree  dies  before  the  acceptance  the  offer  hii>ses.  for  he 
luul  no  riglit  before  acceptance  wliieh  he  could  transmit  to  his 
hoir&.  (Anl)rv  et  Ran.  r)tli  *>(!.  4.  ]>.  48-2:  B.-T..  et  Barde.  1, 
n.  31.) 

German  Code   as  to  lapse  of  offer. 

The  German  L'odv  adopts  the  principli>  that  an  offer  is  irrevoc- 
able during  a  reasonable  delay  or  during  a  delay  fixed  by  the  ofler. 

Within  this  period  the  offer  does  not  Uipse  even  by  the  death 
of  either  party  unless  the  contract  is  of  a  strictly  personal  kind. 
If  a  business  man  orders  goods  and  dies  before  the  offer  is  accepted 
there  is,  according  to  the  German  theory,  no  reason  why  the  offer 
should  lapse.  His  business  is  still  going  on,  though  he  is  no 
longer  at  the  head  of  it,  and,  seeing  that  he  wanted  the  goods  for 
his  business  and  not  for  himself,  there  is  no  reason  why  the  offer 
which  he  made  for  his  business  should  lapse  on  account  of  his^ 
death.  But  it  is  otherwise  Avhen  the  nature  of  the  offer  is  plainly 
personal.  If,  for  instance,  a  man  reserves  rooms  for  himself  in 
an  hotel,  and  before  the  offer  is  accepted,  the  offeror  dies,  then, 
even  on  the  German  theory,  the  offer  lapses,  because  that  is  tha 
presumed  intention.  (German  Code,  130,  153.  See  Saleilles, 
notes  to  French  translation  of  German  Code,  under  these  articles, 
and  Dedamtmx  de  vohnte,  p.  130:  Cosack,  Lehrhuch  des 
DeutHt'hen  lipchts,  6th  ed.  1,  p.  198.)  Some  French  writers  are 
disposed  to  accept  this  theory  as  part  of  the  French  law:  at 
any  rate,  they  maintain  that  an  offer  does  not  necessarily  lapse 
by  the  death  of  the  offeror.      T'oliii  et  Capitant.  2.  p.  287. ' 

Acceptance  may  be  tacit. 

TIk-  nod  of  a  bidder  at  a  sale,  the  sending  of  goods  ordered*  the 
doing  of  work  by  request,  getting  into  a  tramcar,  the  finding- 
and  returning  of  a  lost  article  for  which  a  reward  has  been  offered, 
are  illustrations  of  tacit  acceptance.  Similarly,  reeeiviug  a  ticket 
or  a  bill  of  lading  in  which  conditions  ai-e  stated,  generally  amounts 
to  impli<^  acceptance  of  the  conditions.  But,  in  this  last  ease, 
this  presumption  may  be  displaced  by  evidence  that  the  party 
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to  whoiu  the  bill  of  lading  or  the  ticket  was  given  could  not  road, 
or  could  not  read  the  language  in  which  the  conditions  were 
stated,  or  had  not  the  education  or  the  experience  which  would 
make  it  re-asonablc  to  assume  that  he  assented  to  the  conditions. 
(S<^  Co^lo  Maroc.  Ohllfj.  15,  25,  26.  Of.  Dig.  14.  3.  11.  3.) 
When  the  conditions  are  ]iot  mentioned  in  the  contract  itself 
but  were  contained  in  a  prospectus  or  advertisement  there  is  no 
presumption  that  the}'  were  agreed  to.  The  acceptor  must  be 
shown  to  have  accepted  in  the  knoAvledgo  of  these  conditions  and 
to  have  agreed  to  them.  (D.  Supp.  Obligations,  n.  30;  Trib. 
Com.  Boulogne,  6  fevr.  1866,  D.  68.  1 .  500.  Cf .  Nimes,  27  dec. 
1880,  D.  81.  2.  132.) 

English  law  as  to  this. 

In  the  English  law,  conditions  printed  on  a  passenger's  ticket 
are  not  bin'ding  on  the  passenger  unless  he  has  received  notice 
of  them.  Whether  or  not  he  has  received  such  notice,  that  is 
to  say,  whether  he  has  had  his  attention  duly  drawn  to  the  con- 
ditions, is  a  question  of  fact  which,  under  the  English  system, 
is  left  for  the  decision  of  a  jury.  (Richardson,  Spence  d'  Co. 
v.  Roimtree,  1894,  A.  C.  217,  63  L.  J.  Q.  B.  283.)  According 
to  the  English  cases,  which  are  numerous,  the  question  is  no;t 
whether  the  carrier  gave  such  notice  as  ought  to  have  been  enough 
for  a  person  of  normal  intelligence,  but  whether  the  notice  ought 
to  have  been  enough  for  this  particular  -passenger  in  the  circum- 
etauoes  of  the  case.  (See  Coolie  \.  Wilson,  Sons  d  Co.  Ltd., 
1916,  85  L.  J.  K.  B.  888;  PoUock,  Contracts,  8th  ed.  p.  52,  3rd 
Amer.  ed.  ]>.  53;  and  English  and  American  cases  there  cited.) 

May  acceptance  be  inferred  from  silence? 

As  a  general  Tule,  not.  Silence  not  accompanied  by  any  other 
facts  to  give  it  signiticanoe  can  hardly  be  considered  as  accept- 
ance. But  when  accompanied  by  other  circumstances,  such  as 
taking  possession  of  a  thing  sold,  it  may  easily  be  held  to  indicate 
acceptance.  (Req.  18  oct.  1909,  D.  1910.  1.  207.  Cf.  Rouen, 
19  mars  1902,  D.  1903.  2.  109.)  The  mere  fact  that  the  offeree 
takes  no  notice  of  the  offer  generally  means  that  he  does  not  think 
it  worth  considering. 

He  may  throw  it  into  the  waste-paper  basket.  Even  wiien 
samples  are  sent  he  does  not  need  to  return  them.     According  to 
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Fi-eiich  cases,  if  a  newspa^jer  prints  on  its  sheet,  Vahommnpnt 
continue  sauf  arh  contraire,  this  does  not  make  a  subscriW" 
liable  to  a  new  subscription  if  he  continues  to  receive  the  news- 
pai>er  after  his  subscript  ion  ha>  expired.  (Douai.  10  mars  1874, 
D.  74.  2.  153.) 

The  contract  for  the  supply  of  the  newspaper  is  for  a  limited 
period,  and  if  the  editor  continues  to  send  it  when  this  period 
has  expired  he  does  so  at  his  own  risk.  (Valerv,  ContraU  ]mr 
Cirtre-'^pwAniee.  n.  23G.) 

But  there  are  cases  in  which  silence  ma}-  imply  consent.      It 

is  a  question  for  the  courts  whether  this  is  a  fair  inference  in  the 

particular  circumstances.      Acceptance  may   in  certain   cases  be 

inferred  if  the  offeree  receives  the  otfor  and  makes  no  reply. ^     • 

Some  rules  may  be  formulatt'd: 

^1  When  the  offer  is  entirely  to  tlie  advantage  of  the  offeree 
and  he  has  no  motive,  pecuniary  or  moral,  to  lead  him  to  refuse 
it.  Thus  in  most  cases  where  a  creditor  releases  his  debtor,  or 
a  party  renounces  a  prescription  acquired  in  his  favour,  there  is  a 
strong  presumption  that  the  other  party  accepts  if  ho  makes  no 
protest.     (B.-L.  et  Bardo,  1,  ji.  45. 

But  there  is  no  such  presumption  of  acceptance  in  the  case  of 
gifts,  for  there  mav  be  many  reasons  why  it  is  not  expedient  to 
accept  a  gift.  (C.^C.  E.  48/70;  C.  C.  F.  932:  B.-L.  et  Colin, 
Domitiom  et  Testanmnts,  1,  n.  1122.) 

(2;  When  there  has  been  a  course  of  dealing  between  the 
parties  which  makes  it  reasonable  for  the  offeror  to  assume  that 
silence  on  the  part  of  the  offeree  means  consent.  For  instance, 
I  have  been  in  the  habit  of  ordering  coal  from  a  certain  dealer. 
I  write  asking  him  to  send  mc  a  certain  quantity  of  coal  at. 
Christmas  at  the  market  price.  If  he  does  not  reply  I  am  entitled 
to  assume  his  consent.  {Pund.  Frang.  Ohlig.  n.  7071,:  Valery, 
op.  dt.  n.  94;  Trib.  Com.  de  Nantes,  19  mai  1906.  D.  1908.  2. 
313.  and  note  by  M.  Valery  on  p.  314.) 

The  Mproooo  Code  says:  Uabmnce  de  repome  void  aiissi 
C07i8e7itement  lorsque  la  proposition  se  rcipporte  a  des  relations 
d'a-ff aires  d4jd  entaniees  entre  les  ixirties.     {Ohlig.  art.  .25.) 

Upon  this  principle,  when  there  is  a  contract  formed  between 
the  parties  and,  before  the  commencement  of  its  execution,  one 
of  them  intimates  to  the  other  that  he  desires  the  resiliation  of 
the  contract,  the  silence  of  the  other  may  lead  the  court  to  infer 
that  he  accepted  this  proposal.  A,  in  Egypt,  ordered  several 
thoufiand  tons  of  coal  from  B  in  England,      l^d'ore  the  coal  was 
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'destpatclieJ  war  broke  out.      B  intimated  that,  owing  to  orders 
of  the  British  Government  forbidding-  tlie  exportation  of  coal, 
ho  could  not  execute   the   contract.     A  made   no   reply  to   this 
intimation  but  some  months   later   made  a  formal  demand  for 
delivery-,  and  then  brought  an  action  of  damages.      It  was  held 
'  that  ecurtmt  la  question  de  force  niajewe,   iL  est  neanmoins 
cunstant  que  si  pw  son  silence  un  acheteur  inldtinsmWntractant. 
en  erreur  en  lui  laissant  croire  que  lui,  Vacheteur,  est  cVaccord 
avep  son  mndcur  a  .eonsiderer  le  contrat  cpmmc  resilie,  I'acheteuf^^" 
n'cnira  pm  plus  tam  le  droit  de  sobZehtr  le  contraire.     (C.  A. 
Alex.  11  avr.  1917,  B.   L.  J.  XXIX,  358.     As  to  the  plea  of 
force  majeure  in  such   a  case,  see  G.  A.   Alex.    10  mai   1916, 
■     B.  L.  J.  X^VIII.  306,  and  infra,  2,  pp.  307  >^eq. 

(3)  A  ooniimssion  given  by  letter  to  an  agent  to  do  some 
business  of  a  kind  which  he  is  in  the  liabit  of  doing  is  presumed 
to  be  accepted  if  not  declined.  The  carrying  on  of  this  kind  of 
business  is  an  offer  to  the  public  that  lie  will  accept  such  mandates. 
(Valery,  Contrats  pw  Correspondance,  n.  91.)  , 

,   V        (4)  When  the  offer  has  been  provoked  by  tlie  otlier  party,  as 
"^''      when  tenders  are  advertised  for,  and  it  is  declared  that  the  con- 
tract  shall   go   to    the   lowest   tender,    no   further   acceptance    is 
necessary.     (B.-L.  et  Barde,  1,  n.  45.) 

Most  of  the  cases  where  acceptance  is  implied  from  silence  will 
fall  under  one  of  these  heads.  There  may  be  particular  circum- 
stances in  which  the  nature  of  the  offer  and  the  position  of  the 
parties  relative  to  each  other  may  lead  the  court  to  infer  that  it 
was  accepted  by  silence.  But  further  than  this,  it  will  not  be 
safe  to  go.  We  cannot  say,  as  a  general  rule,  that  a  business  man 
who  receives  an  offer  and  does  not  refuse  it  must  be  taken  as  having 
accepted  it.  ('B.-L.  et  Barde,  1,  nos.  44  seq.  See  Rev.  Trim. 
1915,  p.  174;  Eeq.  18  aout  1909,  D.  1910.  1.  207,  and  the  note 
of  M.  Valerv  to  D.  1908.  2.  313.) 


At  what  moment  is  the  contract  complete? 

When  the  parties  are  present,  there  is  no  dilhculty  because 
the  offeree  accepts  at  once,  and  the  offeror  knows  of  this  accept- 
ance by  hearing  it.  But  when  the  parties  are  making  tlie  con^ 
tract  by  correspondence  it  is  important  for  the  following  reasons 
to  decide  when  the  contract  was  completed: 

(1)   After  completion  neither  of  the  parties  can  revoke. 
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^•2;  Tin-  ileal h  ov  iiieapurity  of  oithor  docs  not  cause  the  contract 
to  lapse. 

^•3  Tlu-  completion  of  the  eonti'act  may  transfer  the  jjs]^  as  in 
insurance,  or  as  in  sale,  according-  to  the  French  law,  though  as 
to  sale,  the  Egyptian  law  is  ditieient.      (C.  C.  E.  "207  371. 

(4,  Upon  the  determination  of  tlic  place  where  the  contract 
wa,**  made  may  depend  the  cpicstion  what  court  has  juri>diction. 
^Valery.  op.  (it.  nos.  119  >^eq.  :  B.-L.  et  Barde,  1,  n.  37:  Kivier, 
A.,  in  Re  rue  de  droit  in.fenmtiwMl  et  de  legislation  compco-ee, 
1872,  />.  03-3;  Dolbeau,  Contrat.^  pw  Correspoml'auce.  These, 
p.  281;  Windschoid,  Paiidekteu,  8th  cd.  2,  n.  306.) 

Thert'  are  three  theories  as  to  the  moment  when  the  contract  is 
complete: 

(1)  Declaration. 

-Recording-  to  this  theory,  the  contract  is  complete  as  soon  as 
the  offeree  has  declared  his  acceptance  of  the  offer  provided  that 
the  declaration  is  made  openly  in  a  way  to  indicate  that  he  intends 
it  to  he  irrevocable.  The  mere  marking-  of  an  order  as  approved 
is  not  such  an  irrevocable  declaration,  nor  is  the  writing  of  a  letter 
accepting  the  offer,  if  the  letter  has  not  been  posted. 

But  there  may  be  such  a  declaration  of  acceptance  made  before 
witnesses,  or  something  done  by  the  offeree  which  sufficiently 
indicates  that  the  offeree  has  accepted  the  offer  in  an  irre\ocable 
way. 

Accepted  by  Morocco  Code. 

The  Morocco  Code  accepts  the  theory  of  declaration  and  ex- 
presses it  clearly:  Le  contrat  par  correspondanee  est  parjaii  au 
moment  et  d/ii/s  le  lieu  oil  celui  qui  a  reru  Toffre  repond  en 
Vacceptant. 

Le  a/ntrnl  par  le  moyen  dhm  messager  ou  interynediaire  est 
parfait  au  moment  et  dans  le  lieu  ou  celui  qui  a  regu  Vojfre  repond 
a  Vintermediaire  qu-il  aecepte.     (Dahir  sur  Oblig.  art.  24.) 

(2)  Expedition,  or  "  systeme  demission." 

In  most  cases  tin,'  natural  wa}'  of  showing  irrevocable  accept- 
ance of  an  otter  made  by  correspondence  is  to  send  a  letter  or 
telegram  to  that  effect.  And,  according 'to  the  theory  of  expedi- 
tion, the  conti-act  is  not  complete  until  the  acceptance  has  in  this 
wav  l^'en  put  in  a  course  of  transmission  to  tin'  offeree. 
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(3)  Information,  or  "  systeme  de  la  reception." 

According  to  this  theoiy  it  is  not  <'nough  that;  tJic  acceptance 
has  been  declared  or  even  despatched;  the  contract  is  not  complete 
until  the  acceptance  reaches  the  offeror.  Until  he  has  got  this 
information,  either  party  can  revoke. 

The  theory  is  thus  stated  by  one  of  its  supporters:  E)i  rffet 
pour  qiCnn  contriit  se  forme,  il  faut  sa)is  doute  le  concours  des 
volontes  respeetives  de  ceiix  entre  qui  il  interment,  mais  il  faut 
missi,  que  chacun  sache  la  coexi>^fe)ire  de  res  volontes :  on  n'est  pas 
contractant  a  son  insii.  La  lettre  d' off  re  ay  ant  fait  connaitre  a 
Vauire  partie  la  volonte  de  Voffrant,  la  lettre  d'acceptation  doit 
faire  connaitre  a  celui-ci  la  volonte  concordaute  de  rarceplant. 
{B.-L.  et  Saignat,  Vente,  3rd  ed.  n.  35.) 

This  theor}^  is  very  inconvenient  in  practice  because  a  merchant 
who  accepts  an  offer,  such  as  an  order  for  certain  goods,  do<'S  so 
"witli  a  view  to  the  price  of  the  goods  at  that  time. 

If  we  adopt  the  theory  of  information  he  has  to  wait  until  his 
acceptance  has  had  time  to  reach  the  offeror  before  he  begins  to 
execute  the  order.  During  that  delay,  the  offeror  may  revoke  the 
order  by  telegram,  and,  even  if  he  does  not,  the  market  may  have 
•changed. 

French  doctrine. 

In  Franci.'  many  authorities  accept  tlie  theory  of  declaration: 
II  y  a  mi  oontrut  aussitot  que  Vioffre  est  agreee  pourvu  quil  if  ait 
trace  de  V acceptation. 

(B.-L.  et  Barde,  1,  ii.  37;  Valery,  Contrats  par  Correspou- 
■dance,  n.  142,  and  authorities  there  cited.) 

The  arguments  in  its  favour  are,  in  my  opinion,  conclusive. 

(1.)  The  code  nowhere  says  that  the  formation  of  the  contract 
is  postponed  until  'the  one  party  knows  that  the  other  party  has 
-consented.  It  implies  throughout  that  there  is  a  contract  as  soon 
as  the  parties  have  come  to  an  agreement.  _  ;C.  C.  E.  128 '188; 
C.  C.  F.  1101,  1108.) 

(2.)  Declaration  is  the  only  theory  which  is  consistent  ^\'ith 
tacit  acceptance. 

If  a  man  requests  another  to  do  work  for  him  and  the  request 
is  made  by  letter,  then,  upon  the  theory  of  informiation,  although 
the  offeree  did  the  work,  there  would  be  no  contract  until  the  other 
had  heard  that  he  had  done  it.  If  a  man  .sent  to  a  creditor  an 
object  to  hold  !is  security  for  a  debt,  the  contract  of  pledge  would 
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not  be  created  until  the  sender  had  heard  that  the  creditor  had 
received  it. 

(3.)  Dcchiratioii  is  the  oulv  tht't)rv  that  suits  the  ordinary 
C-oursc  of  business.  It  is  extremely  inconvenient  to  make  the 
acceptor  put  off  the  execution  oi'  the  contract  until  he  kiiows  that 
his  letter  has  reaolied  the  offeror. 

^4.)  If  the  law  requires  kiiowledije  by  each  party  of  the  other's 
state' of  mind  it  would  be  logical  to  say  that  the  contract  was  not 
complete  until  the  acceptor  knew  that  the  offeror  had  heard  of  his 
ac<!eptance,  for,  until  then,  the  acceptor  misrht  say  that  he  did  not 
know  if  the  contract  was  formed  or  not,  and  that  one  cannot  be 
bouiui  by  a  contract  without  om's  knowledgx\  (Marcade,  sur 
I'art.  1108.  4.  n.  '39-5;  Valero-,  Cmiti'iats  ]xir  CorreHiyondwiee, 
n.  166.)  "   '  • 

French  jurisprudence. 

The  French  jurisprudence  is  still  hesitating-,  and  the  Cour  de 
('a^sidurtf  holds  that  the  question  is  one  of  fact,  consequently, 
that  it  is  not  entitled  to  interfere  with  the  judgments  oil  this  point 
of  the  Courts  of  Appeal.  The  French  Courts  more  generally 
adopt  the  theory  of  declaration  or  expedition  than  that  of  infor- 
mation. (See  the  cases  in  M.  Valery's  note  to  D.  1913.  2.  1. 
See,  in  favour  of  the  theory  of  emission,  Poitiers,  14  mai  1901, 
D.  1902.  2.  12.  In  favour  of  the  theory  of  reception,  Niines, 
4  mai^s  1908,  D.  1908.  2.  248,  S.  1910.  2.  106;  Paris,  5  fevr. 
1910.  1).  1913.  2.  1,  and  note  by  M.  Valery;  D.  N.  C.  C. 
art.  1109,  nos.  106  seq.  See  Valery,  Contrats  par  Corre.sjMjndctn^ce. 
no6.  148  seq.:  B.-L.  ct  Saignat,  Veute,  3rd  ed.  nos.  35  seq.; 
for  c-ases  aaid  authorities. 

Egyptian  jurisprudence. 

In  Egypt  it  has  been  held  by  the  Amative  Court  of  Appeal  in 
one  case  that,  at  least  in  civil  matters,  the  theory  of  information 
is  to  hi:  adopted,  and  that  the  contract  is  not  formed  until  tlie 
acceptance  has  come  to  the  knowledge  of  the  offeror.  (C.  A.  26 
March  1912,  O.  B.  XIII,  n.  90.;  But  in  a  later  case  the  Mixed 
Court  of  Appeal  has  followed  tlic  theory  of  docLiration:  In 
of/ntr(d  comdu  par  corrc.spond<a:iice  est  cense  aroir  etc  cartel u  oil  la 
pollicitation  a  etc  acceptee.  (C.  A.  Alex.  2  dec.  1915,  B.  L.  J. 
XXVllI,  43. j 

The  case  oojilains  no  discussion  of  the  (iiu'sticjii. 
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Comparison   with  other  laws. 
English  law. 

It  is  pointed  out  very  clearly  in  an  American  case  that  it  is  a 
fallacy  to  assume  that  a  contract  cannot  be  consummated  unices 
both  parties  have  knowlcdg-e  of  it  at  the  moment  when  it  becomes 
complete.     This  can  only  exist  when  both  parties  are  present. 

It  is  obviously  impossible  ever  to  perfect  a  contract  by  corre- 
spondence if  the  knowledge  of  both  parties  at  tlie  moment  they 
become  bound  is  an  essential  element  in  making  out  the  obligation. 

The  case  referred  to  was  one  where  the  plaintiff  had  written  to 
an  insurance  company  agreeing  to  certain  terms  for  the  insurance 
of  his  house. 

He  posted  the  letter,  but  before  it  was  delivered  the  house  was 
burnt  down.  The  insurance  company  disputed  liability  but  un- 
suooeissfully.  {Tayloe  v.  Merchants'  Fine  Insurance  Co.  1850, 
9  How,  S.  C.  390,  cited  in  Pollock,  Cmtracts,  3rd  Amer.  ed. 
p.  885.) 

The  English  law  has  definitely  rejected  the  theory  of  inforina- 
tion.  {Admns  v.  Lwdisell,  1818,  1  B.  &  A.  681,  19  R.  II.  415; 
Henthorn  v.  Fraser,  1892,  2  Ch.  27,  61  L.  J.  Ch.  373.) 

But  there  must  be  a  comniunioaition  of  the  acceptance,  and  if 
it  is  niade  by  letter  or  telegram,  the  acceptor  niulst  have  put  hiej 
affirmative  answer  in  a  determinate  course  of  transmission  to  the 
ipi'oposer.     (PoUock,  Contracts,  8th  ed.  p.  34.) 

The  English  law  holds  that  in  considering  what  kind  of  com- 
munication amounts  to  acceptance  we  must  look  at  the  nature 
and  terms  of  the  offer.  There  may  well  be  an  implied  intimation 
•in  it  that  a  particular  mode  of  acceptance  is  expected.  The  man 
who  advertises  for  a  lost  dog  does  not  expect  people  to  sit  down 
and  write  to  him  accepting  the  offer.  The  man  who  orders  certain 
goods  at  a  price  named  thereby  intimates  that  the  offeree  tan 
accept  the  offer  by  sending  the  goods.  But  there  nuist  be  proof 
of  acceptance  by  some  overt  act  or  declaration  on  tlie  part  of  the 
offeree  in  conformity  with  the  indicated  mode  of  acceptance.  (See 
Anson,  Contracts,  14th  ed.  p.  30.) 

Swiss  and  German  law. 

Notwithstanding  the  reasons  in  favour  of  the  theory  of  declara- 
tion, the  theory  of  information  is  adopted  by  the  Swiss  Federal 
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CckIo  of  Obligations  i^ait.  3:    Hossel  et  Mentha.,  Mdimel  de  Droit 
Ciml  Suisse,  p.  29). 

The  German  Code  makes  a  eomproniise  bv  saying  the  contract 
is  complete  by  the  acceptance  oi"  the  offer  without  any  declaration 
to  the  offeror,  when  such  a  declaration  is  not  according-  to  usage,, 
or  thr  offeror  has  renounced  it.  (^art.  151). 

Revocation  of  acceptance. 

If  the  theory  of  information  is  adopted  it  follows  tiiat  the 
acceptor  can  revoke  his  acceptance  if  the  revocation  reaches  the 
offeror  earlier  than  the  acceptance  itself  or  at  the_same  tinv?. 
Upon  the  theory  of  dodaration  the  contract  is  binding  on  both 
j.>iU'ties  as  soon  as  tlie  acceptance  has  been  declared,  aaid  there  can 
Ik'  no  revocation  alterwards.      (B.-L.  et  Barde,  1,  n.  37.' 


Contracts  made  by  telephone. 

When  a  contract  is  made  by  telephone  it  is  a  controversial 
question  whether  it  ought  to  be  classed  among  contracts  concluded 
ijiter  presentes  or  among  contracts  by  correspondence.  The  parties 
ti»  su'ch  a  contract  sp^eak  directly  to  each  other.  The  offeror  hears 
the  answer  made  by  the  offeree,  and  knows  immediately  Avhether 
his  oft'er  is  accepted  or  not.  In  this  important  respect,  a  contract 
made  by  telephone  is  not  like  a  contract  by  correspondence.  No 
difficulty  arises  here  from  ther<>  being  an  interval  of  time  between 
the  acceptance  and  the  offeror's  knowledge  of  the  acceptance.  But, 
on  the  other  hand,  the  parties  who  make  a  contract  by  telephjone 
are  not  necessarily  in  the  same  place.  They  may  even  be  in 
different  countries.  One  may  telephone,  for  instance,  from  Paris 
to  Brussels,  or  from  Montreal  to  New  York.  And  even  when  the 
jVj'"  parties  live  in  the  same  country  but  in  different  jurisdictions,  there 
may  be  the  same  difficulty  Avhicli  arises  in  contracts  by  correspon- 
dence, in  deciding  at  what  place  the  contract  was  complete.  When 
the  parties  are  in  different  countries  there  are  the  same  problems 
of  international  law  to  be  solved  as  would  have  arisen  if  they  had 
written  to  each  other  instead  of  telephoning. 

It  is  not,  therefore,  correct  to  say  that  there  is  no  peculiarity 
which  distinguishes  contracts  made  by  telephone  from  ordinary 
conti-acts  between  parties  present,  or,  as  it  has  been  put,  that  tlie 
situation  is  just  as  if  the  contracting  parties  were  in  adjoining 
xooms  and  communicated  with  each  other  bv  an  acoustic  tube. 
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The  correct  conclusion  appears  to  be  tliut  contracts  made  by 
telephone  resemble  contracts  made  ii(ter_^.pzc§fjiLf'^  iii  certain  re- 
spects and  contr Sicts,  ifiifJLabsentss  in  certain  other  respects.  The 
courts  are  in  no  way  bound  to  be  blind  to  the  facts,  and  there  is 
no  rule  of  law  which  says  that  these  contracts  are  to  be  placed 
exclusive!}'  in  one  or  other  of  these  categories.  They  resemble 
contracts  inter  presientes  in  the  fact  that  there  is  no  delay  for 
acceptance,  and,  therefore,  no  possibility  of  revocation  pending: 
such  dglay-fc  But  they  resemble  contracts  inte)'  absentes  in  respect 
of  the  fact  that  the  parties  are,  or  at  any  rate  may  be,  in  different} 
jurisdictions. 

In  determining  the  place  of  the  contract  the  rule  will  be  that 
this  is  the  place  where  the  acceptance  has  been  declared  and  that 
the  law  of  this  place  will  govern  the  contract,  unless  the  parties 
have  indicated  another  intention,  or  the  circumstances  are  such 
that  it  is  unreasonable  to  suppose  that  this  law  was  intended. 

This,  however,  is  a  question  of  private  international  law.  (See, 
on  the  last  point,  Surville,  A.  in  Journal  du  Droit  Internatianal 
Prire,  1910,  v.  37,  p.  766,  and  p.  1086;  infra,  p.  375.  And, 
on  contracts  by  telephone  in  general,  see  Valery,  Contrats  par 
Correspondmwe,  nos.  63  seq.;  Lyon-Caen  et  Renault,  Traite  ch 
Dr&if  Commercial,  3,  n.  28;  B.-L.  et  Barde,  ONlg.  1,  n.  40; 
Dolbeau,  Contrats  par  Correspoihdance,  Theses  p.  466.) 


Modern  codes  on  contracts  by  telephone. 

The  Swiss  Code  of  Obligations  6ay.<:  Les  contrati<  conelm  pt.tr 
telephone  sont  censes  faits  entre  presents,  si  les  parties  on  leurs 
timndataires  ont  ete  personneUement  en  commimication  (art.  4). 

But  the  position  of  this  alinea  shows  that  all  that  it  means  is 
that  in  such  contracts  there  is  no  delay  for  acceptance,  a  rule 
which  is  formulated  also  in  the  German  Code  (art.  147}  and  in 
the  Morocco  Code  of  Oblis:ations  (art.  23). 


Proof  of  contracts  by  telephone. 

There  are  peculiar  difficulties  in  proving  such  contracts.  There 
is  no  writing,  and,  in  general,  there  are  no  witnesses.  If  tiiere 
are  witnesses  they  have,  as  a  rule,  heaixl  only  what  was  spoken 
by  one  party.     The  voice  is  so  disguised  by  the  apparatus  that 
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personation  is  comparatively  easy.  Notwithstanding  these  serious 
disadvantages  the  convenience  of  conversation  viva  voce  is  so  great 
that  contracts  arc  constantly  made  by  telephone.  The  subject 
of  proof  lies  outside  our  scope.  (See  Rev.  Ti-im.  1912,  p.  743; 
Valery.  Contrafs  par  Corre-^pondame,  n.  63;  Surville,  A.,  in 
Joitrmil  du  Droit  Inter udtional  Frive,  1910,  v.  37,  p.  780.) 


CONTKACTS  VOID  AND  VOIDABLE.  207 


CHAPTER  VIII. 

CONTRACTS   VOID    AND    VOIDABLE. 

A  CONTRACT  though  Valid  to  begin  with,  may  be  annuUed  at  the 
instance  of  a  party  who  gave  his  consent  to  it — 

(a)  On  the  ground  of  want  of  oapaeity.      (See  infra,  pp.  348 
■seq.) 

(b)  If  he  gave  it  in  imstjake,  provided  the  error  was  of  the 
kind  described  later. 

(c)  If  he  was  induced  to  consent  by  -deceits  practised  by  the 
other  party  or  to  which  such  piarty  was  privy;  or 

(d)  If  he  AVas  coerced  into  the  contract  by  duress  or  yiolenoe. 
Mistake,  duress,  or  fraud  are  commonly  spoken  of  as  the  vices 

of  consent,  that  is,  they  are  the  defects  which  vitiate  the  consent. 
Neither  the  French  nor  the  Egyptian  Code  distinguishes  at  all 
clearly  between  those  contracts  which  are  void  from  the  beginning 
and  those  which  are  voidable,  that  is  to  say,  which  are  valid  to 
begin  with  but  are  liable  to  be  attacked  and  annulled  upon  certain 
legal  grounds. 

In' the  Egyptian  Codes  this  distinction  is  not  made  in  express 
terms.  Indeed,  at  first  sight  the  argument  is  plausible  that  the 
Egyptian  Codes  do  not  mean  to  retain  the  distinction  l>etween 
A-oid  and  voidable  contracts.  No  agreem&nt  can  give  rise  to  the 
ohligatioTi  ichich  it  is  intended  to  create,  unless  the  jmrty  who 
hinds  himself  has  capacity/  to  contract  and  has  given  a  valid 
emsent.     (C.  C.  E.  128/188.) 

Cmn^ent  is  not  valid  if  it  has  been  given  by  mistake  or  obtained 
by  dwess  w  fraud.     (C.  C.  E.  133/193.) 

But  a  closer  examination  of  the  codes  shows  that  there  is  no 
intention  to  depart  from  the  traditional  French  law. 

Any  doubt  as  to  whether  the  Egj^tian  Codes  retain  the  dis- 
tinction between  void  and  voidable  contracts  is  removed  by  the 
article  which  declares  that  p&som  having  cajKUiity'  caniwt  set 
up  as  against  the  parties  n-ith  lOhoirit  they  have  contracted  the 
nullity  of  the  contract,  resulth/g  from  the  urmf  of  cnpacity  of  the 
latter.     (C.  C.  E.  132/192.) 

It  is,  likewise,  true  that  a  party  to  a  contract  cannot  get  it 
annulled  on  the  ground  of  his  own  fraud  or  violence. 


208  THK  LAW  or  OBLIGATIONS. 

In  an  Egyptian  easi'  .V  wanted  to  borrow  money  from  B.  B 
said  he  would  lend  it  only  on  eondition  that  A  signed  a  deed  to  a, 
certain  effect.  A  pretended  to  sign  the  deed,  but,  instead  of 
writing  his  name  he  wrote  in  Hebrew  letters  which  B  could  not 
read  words  equivalent  to  "  dechires  he  does  not  accept."' 

Ir  was  held  that  A  was  boniid  in  spite  of  ins  fraud.  (C.  A. 
Alex.  20  fevr.  1^6,  B.  L.  J.  VEIL  l;32.) 

/  The  distinction  between  void  and  voidable  contracts  is  one  which 
lies  in  the  nature  of  things.  It  is  only  when  there  is  no  agreement 
at  all.  or  when  the  law^  declares  that  the  agreement,  is  unla"wful, 
that  the  contract  is  null  as  regards  both  parties. 

When  there  is  an  agreement  and  oni'  which  the  law  can  re- 
oogiUM'.  the  fact  that  the  obligation  of  the  one  j)arty  is  annulled  on 
the  ground  that  he  did  not  give  a  valid  consent  does  not  affect  the 
validity  of  the  obligation  of  the  other  party.  And  the  Egyptian 
C(xles  intend  to  make  the  same  distinction  in  the  article  which 
says  "an  obligation  exists  only  if  it  has  a  delinite  and  lawful 
cause."     (C.  C.  E.  94/148.) 

The  form  of  expression  here  differs  from  that  employed  by  the 
code  in  dealing  with  contracts  which  are  vitiated  by  want  of 
capacit}-  or  by  mistake,  duress  or  fraud.  In  these  cases  the  code 
says  the  vice  is  a  cause  of  nullity.  It  does  not  say  that  thei 
contract  does  not  exist.  (C.  C.  E.  131/191;  134/194;  135,/195; 
136^  196.)  It  is  clear  that  the  Egyptian  legislator  meant  to  niake 
this  distinction  when  w^e  compare  article  94  with  the  corresponding 
article  in  the  French  Code:  Uobiigation  sans  cause,  oa  sur  une 
fau.%^e  cause,  on  sur  une  cawie  iliieife„  ne  peuf  avo-ir  aucwf  efff.f. 
(C.  C.  F    1131.) 

The  French  Code  says,  on  the  other  hand,  when  speaking  of 
vioes  of  consent.  La  convention  coutractee  par  errear.  violence 
ou  dot  nest  point  nulle  de  plein  droit :  ellc  daintr  seulrmcnf  tieu 
a  um^  action  en  mdlite  ou  en  rescision.     (C.  C.  F.  1117.; 

But  in  other  articles  the  French  Code  applies  the  terms  nid  and 
■nullite  without  distinction  to  acts  which  are  void  and  to  those 
which  aie  voidable.  (Cf .  C.  C.  F.  502,  931 .  !>43.  944,  945,  970, 
etc.  with  arts.  225.  472,  1110,  1111.  1116.) 

Notwithstanding  the  lamentable  lack  of  inefision  in  the  codes 
the  distinction  between  void  and  voidable  contracts  is  important, 
and  is  one  which  is  recognised  by  the  doctrine  and  by  the  juris- 
prudence. 

There  is,  however,  much  controversy  as  to  whether  it  is  desirable 
or  necessary  to  make  a  further  distinction.     Many  French  autho- 
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rities  subdivide  the  void  contracts  into  confrafs  nuh  dc  piein 
droit,  and  contrats  inexistants.  According  to  tlioni  there  are  three 
degrees  of  nullit}-. 

(1)  Acts  inexistent. 

The  act  here  does  not  contain  one  of  the  elements  ^\•hich  are 
essential  to  an  act  of  that  kind.  It  has  no  legal  effect  at  all.  Such, 
for  example,  is  a  declaration  of  will  made  by  an  imbecile  or  a  baby. 
Such,  likewise,  is  an  apparent  contract  in  which  there  was  jio 
agreement  as  to  the  nature  of  the  contract  or  as  to  its  object,  for 
example,  a  sale  without  a  price,  or  a  payment  when  there  was  no 
debt,  or  a  marriage  celebrated  between  two  persons  of  the  same 
sex.  Some  authors  would  include  in  this  category  an  act  which 
needs  to  be  made  in  a  solemn  form  Avhen  the  formalities  have  not 
been  complied  with.  The  form  is  assential — forma  d-cd  esse  rei. 
(Aubry  et  Ran,  5th  ed.  1,  p.  180.) 

But  as  M.  Planiol  says,  the  donation  made  by  a  private  writing 
has  all  the  elements  of  a  gift.  If  it  produces  no  effect  this  is 
because  of  some  special  provision  of  law.  (1,  n.  349.)  The 
inexistent  contracts  are  sometimes  called  actes  non  avenits. 

(2)  Acts  absolutely  void. 

Here  all  the  elements  required  are  present,  but  the  act  is  nuli 
'because  it  is  forbidden  by  the  law.  In  this  class  will  fall  all  con- 
tracts contrary  to  law  or  to  good  morals,  and  also  if  the  view  just 
referred  to  is  accepted  contracts  of  solemn  form  which  are  not  made 
in  the  required  manner.  The  acts  in  this  group  are  commonly 
called  -actes  nids  de  plein  droit. 

(3)  Acts  voidable. 

These  are  the  acts  about  to  be  considered  which  are  valid  at 
first,  and  produce  legal  effects,  but  are  liable  to  be  challenged  and 
annulled.  They  are  generally  designated  as  ades  anmdahles. 
(See,  for  this  threefold  division,  Demolombe,  24,  n.  41  and  n.  76, 
29,  n.  21;  Larombiere,  art.  1304,  n.  13;  Capitant,  Introd^wtioti, 
3rd  ed.  p.  289.) 

No  necessity  for  tlie  threefold  division. 

Although  the  threefold  classification  above  presented  is  quite 
logical,  it  is  not  of  any  importance  to  distinguish  between  the 
w.  14 
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iuexistoiit  acts  and  the  void  acts.  From  the  practical  point  of 
view,  it  makes  no  difference  whether  the  act  is  placed  in  the  on© 
oroup  or  in  the  other.  And,  as  M.  Bufnoir  says,  if  a  contract 
produces  no  legal  effect  because  it  is  forbidden  by  law  we  may 
say,  qu'iin  pareil  contrat  est  repute  mix  yeux  de  ki  loi  navoir 
pas  ete  consenti.  {Prapriete  et  Contrat,  p.  647,  in  fine.)  It  is 
simpler  to  content  ourselves  with  the  division  between  void  and 
voidable  contracts.  (Plauiol,  1,  n.  332;  B.-L.  et  Barde,  3, 
n.   1931:   Colin  et  Capitant,  1,  p.  79.) 

Importance  of  distinction  between  void  and  voidable 
contracts. 

The  distinction  between  void  and  voidable  contracts  is  one  which 
arises  from  the  nature  of  things  and  is  recognised  in  different  legal 
systems.  It  is  a  traditional  principle  of  the  French  law  and  was 
taken  by  it  from  the  Roman  law.  When  the  Roman  lawj-ers 
wanted  to  distinguish  an  act  which  was  absolutely  null  from  an 
act  which  was  merely  liable  to  challenge  they  used  of  the  fomier 
iconic  expression  such  as  nihil  acimn  est ;  or  TiulJum  est  negotium. 
(See  Dig.  24.  1.  9.  pr;  Dig.  14.  1.  3;   Dig.  4.  4.  16.  1.) 

The  old  French  writers  seldom  distinguish  the  two  things  with 
much  precision,  and  they  generally  use  the  term  nul  to  denote 
either  the  absolute  or  the  relative  nullity.  But  they  do  not  fail  to 
make  the  distinction  in  practice  because  they  explain  how  in  some 
cases  the  nullity  may  be  validated,  whereas  in  other  cases  this 
cannot  be  done.  (Brissaud,  History  of  French  Private  Law  in 
Continental  Legal  History  Series,  ss.  379  seq. ;  Colin  et  Capitant, 
l.p.  74.) 

Characteristics  of  void  contracts. 

(1.)  A  void  contract  nevm-  produces  any  legal  effect;  it  creates 
no  right  on  the  part  of  the  apparent  creditor,  nor  any  duty  on  the 
part  of  the  apparent  debtor.  It  is  nul  de  piein  droit.  Quod 
nullum  est,  nullum  producit  effeclum. 

When  its  validity  has  to  be  inquired  into  by  a  court,  the  court 
does  not  annul  it,  but  simply  declines  to  recognise  its  existence., 
(B.-L.  et  Barde,  Ohlig.  3,  n.   1932;   Planiol,  1,  n.  338.) 

But  the  statement  that  a  void  contract  does  not  produce  any 
li-gal  effect  is  one  which  is  liable  to  be  misunderstood. 

The  void  contract  has  not  created  any  legal  rights  or  liabilities 
but  it  may  have  created  a  different  situation  of  fact,  and  the  ])arty 
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who  desires  a  return  to  the  status  in  quo  ante  is  obliged  to  invoke 
the  intervention  of  the  courts. 

If,  for  example,  money  has  been  paid  or  property  delivered 
under  an  unlawful  contract  it  cannot  be  taken  back  by  force;  the 
party  who  claims  the  restitution  must  apply  to  the  court,  and 
the  court,  if  convinced  of  the  justice  of  his  demand,  will  disregard 
the  contract.  It  will  no  doubt  state  its  reasons  for  so  doing,  but 
it  does  not  need  to  annul  the  contract,  for  it  was  null  from  tlii© 
first.  (Planiol,  1,  n.  330;  mntra,  Aubry  et  Rau,  5th  ed.  1,  p.  184.) 
MM.  Aubry  and  Rau  contend  that  whatever  may  be  the  nature 
•of  the  nullity  the  act  produces  its  effect  until  it  is  annulled.  (As 
to  repetition  of  what  has  been  paid  in  virtue  of  an  unlawful 
■■oon tract,  see  supra,  p.  175.) 

(2.)  Any  person  having  an  interest  may  claim  that  the  void 
•contract  produces  no  effect,  and,  if  such  a  contract  is  founded  upon 
in  a  court  of  justice,  it  is  the  duty  of  the  court  to  declare  ecff 
officio  that  it  IS  void.  (B.-L.  et  Barde,  3,  n.  1932;  Dall.  Supp. 
Ohlig.  n.  1263.) 

(3.)  No  confirmation  by  the  parties  or  one  of  them  can  give 
•validity  to  the  void  contract. 

The  nullity  is  a  nullity  of  public  order.  (Aubry  et  Rau,  5th 
ed.  4,  p.  431;  Colin  et  Capitant,  1,  p.  76;  Req.  15  juill.  1878, 
D.  79.  1.22.) 

(4.)  The  contract  can  never  acquire  validity  by  prescription. 
Quod  nuUum  est  nullo  lapsu  temporis  convalescere  potest. 
But-  as' to  this  point  also  a  caution  is  necessary.  ■  v 
The  party  claiming  to  be  a  creditor  under  the  void  contract 
■cannot  enforce  its  execution  although  the  other  party  has  taken  no 
steps  to  challenge  the  contract,  and  has  remained  inactive  for  the 
long  period  of  prescription.  The  defendant  can  always  invoke 
the  exception  of  nullity. 

But  if,  on  the  other  hand,  the  plaintiff  is  claiming  the  repeti- 
tion of  something  paid  under  the  void  contract  or  the  restoration 
of  the  status  in  quo  ante  he  may  be  met  by  the  defence  that  th'ia 
defendant  has  t^cquired  by  prescription,  or  that  the  plaintiff's; 
action  is  extinguished  by  prescription,  unless  his  action  was  by 
its  c_haract.eL imprescriptible.  If  this  defence  of  extinctive  pre- 
scription succeeds,  the  plaintiff  will  fail,  not  because  the  contract  is 
recognised,  but  because  he  is  seeking  to  disturb  a  situation  of  fact 
which  has  existed  for  the  long  period  of  prescription. 

It  is  not  that  the  contract  has  become  good,  but  that  the  action 

14   '2) 
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has  prescribed.  (B.-L.  ct  Bartle.  8,  n.  1932,  iji  fine;  Colin  et 
Capitant,  1,  p.  77;  Eeiines,  19  mai  1884,  S.  1885.  .2.  169,  note 
by  M.  Labbt-  Cass.  6  nov.  1895,  D.  97.  1.  25.) 

But  hi  this  connoction  we  must  not  forget  that,  according  to 
the  prevailing  theory  in  the  French  law,  the  right  of  property  in 
an  immoveable  is  not  subject  to  be  lost  by  extinctive  prescription. 
(B.-L.  et  Tissier,  Prescripfioih  3rd  ed.  n.  594;  Aubry  et  Ran, 
5th  ed.  2,  p.  475,  note  4;  Colin  et  Capitant,  1,  p.  982;  Reci.  1^ 
juiD.  1905.  D.  1907.  1.  141;  coHfra.  Req.  5  mai  1879.  D.  80.  1. 
145.) 

In  principle  the  French  and  Egyptian  law  does  not  allow  the 
revindication  of  moveables.  En  fait  de  menhJes  hi  possession 
vaut  titre.  But  in  the  exceptional  cases  in  which  this  action  is 
competent  it  is  apparently  extinguished  by  the  long  period  of 
•pi-escription  Avhen  a  shorter  period  is  not  fixed  by  the  codes. 
(Planiol,  1,  n.  2459,  and  n.  2480;  Civ.  7  texv.  1910.  D.  1910. 
1.  201,  S.  1910.  1.  225.) 

Characteristics  of  voidable  contracts. 

The  voidable  contracts — contrafs  aunulables — differ  widely  from 
the  void  contracts. 

The  voidable  contracts  are:  — 

(1)  Those  made  by  an  incapable  person,  unless  his  incapacity 
was  absolute,  as  in  the  case  of  a  lunatic  or  a  baby. 

(2)  Those  made  by  a  capable  person  whose  consent  was  (a)  given 
in  mistake,  provided  the  mistake  was  of  the  kind  afterwards 
explained;  or  (b)  was  induced  by  fraud  ijractised  by  the  other 
party  or  to  which  he  w^as  privy;  or  (c)  was  the  effect  of  duress. 

The  common  feature  in  aU  these  cases  is  that  the  law  gives  a 
special  protection  to  the  particular  party.  The  contract  is  not 
null  upon  grounds  of  public  interest,  but  the  party. qirotected  has 
a  right  to  ask  that  it  should  be  annulled  in  his  private  interest. 

Accordingly  the  rules  are:  — 

(1)  The  contract  is  perfectly  valid  to  begin  with  and  produces 
its  legal  effects. 

^'2)  The  action  to  have  it  an  nulled  is  comjietent  only  to  the 
party  protected. 

'3)  If  the  person  who  has  the  right  to  attack  the  contract 
confirms  it  in  the  manner  and  subject  to  the  conditions  which 
will  be  stated  later  the  contract  is  henceforth  unchallengeable. 

(4)  If  the  challenge  is  not  made  within  a  certain  period  the 
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right  to  challenge  is  lost  by  prescription.  (B.-L.  et  Barde,  3, 
n.  1932;  Colin  et  Capitant,  1,  p.  79;  Capitant,  Introduction, 
3rd  ed.  p.  298.) 

The  French  Code  has  a  special  prescription  by  ten  j^ears  .of 
actions  in  nullity  of  contracts.  (,C.  C.  F.  1304.;  The  Eg}q3tian 
codes,  however,  leave  this  action  to  be  governed  by  the  general 
rule  by  which  all  obligations  unless  specially  excepted  by  the 
law  prescribe  in  fifteen  years..  (C.  C.  E.  208/272;  De  Hults, 
Rep.  vo.  Action  en  NuUite,  n.  19.) 

(5)  If  the  contract  is  annulled  the  parties  are  put  back  to  the 
«ame  position  as  if  the  contract  had  never  been  made. 

Anything  paid  or  delivered  by  either  to  the  other  must  be 
restored.  And  the  judgment  of  nuUity  produces  its  effect  in 
France  as  regards  third  parties  deriving  rights  from  a  party  to 
the  contract  which  has  been  annulled.  (B.-L.  et  Barde,  3, 
n.  1967,  and  n.  1980;  Aubry  et  Rau,  5th  ed.  -4,  p.  427;  Larom- 
hiere,  art.  1312,  n.  1,  and  art.  1183,  n.  73.) 

But  under  the  French  law  this  rule  is  subject  to  two  qualifica- 
tions which  apply  likewise  in  Egypt.  And  the  Egyptian  Mixed 
•Code  has,  in  addition,  created  a  third  exception  to  the  rule: — • 

(a)  When  it  is  an  incapable  person  who  gets  the  contract  set 
aside  for  his  incapacity,  he  is  liable  only  to  account  for  so  much 
as  is  proved  to  have  enured  to  his  benefit  in  consequence  of  the 
performance  of  the  contract.  (C.  C.  E.  131/191;  C.  C.  F. 
1312.)  u  fy^  ^'^^'^  iA>  i-cr^  -^^  f  -': 

(b)  The  person  who  has  received  a  thing  under  the  .contract 
and  possessed  it  in  good  faith  does  not  need  to  account  for  the 
fruits.  (B.-L.  et  Barde,  3,  n.  1969;  Aubry  et  Ran,  5th  ed,  4, 
p.  429;  contra,  Bufnoir,  Propriete  et  Contrat,  p.  698.) 

(c)  The  Eg}^ptian  Mixed  Code,  but  not  the  Native  Code,  con- 
tains a  series  of  articles  to  protect  hypothecary  creditors  in  good 
faith  whose  right  has  been  inscribed  against  being  prejudiced 
by  the  annuUation  of  their  author's  right  on  the  ground  of  a  vice 
of  consent  of  the  party  from  whom  he  acquired.  (C.  C.  M. 
176,  197.  340,  417.  See  C.  A.  Alex.  6  nov.  1901,  B.  L.  J. 
XIV,  3.) 

Comparison  with  other  laws. 
English  law. 

In  the  English  law  it  is  customary  to  make  a  threefold  classifi- 
cation of  those  contracts  which  are  either  ineffectual  from  the 
first  or  liable  to  be  avoided. 
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They  are  (a")  void:  or  (b)  voidable;  or  {o)  unenforceable. 

(a)  A  void  contract  is  one  which  has  no  legal  effect.  If,  for 
example,  the  offer  and  the  acceptance  do  not  correspond:  if  there 
is  a  niistako  of  the  kind  described  later  in  the  summary  of  the 
English  law  as  to  mistake;  or  if  the  agreement  is  to  do  something- 
unlaAvful.  there  is  in  the  phrasr  of  Sir  William  Anson  "  the  out- 
ward semblance  without  the  reality  of  contract."  (Contracts, 
14th  od.  p.  15.  and  p.  ITo.  Of.  Pollock.  Contracts,  8th  ed.  pp.  9, 
58;   Halsbury,  Lawii  of  England,  vo.  Confrart.  p.  331.) 

In  English  law  no  rights  can  be  derived  from  a  void  contract. 

A  sells  goods  to  X  on  credit,  having  been  led  to  believe  that  X 
was  Y.  Y  sells  the  goods  to  M,  who  is  in  good  faith.  A  can 
i^eeover  the  value  of  the  goods  from  M.  Limlmy  v.  Ciindy, 
1878,  3  App.  Ca.  459;  47  L.  J.  Q.  B.  481.  See  Benjamin  on 
Sale.  5th  ed.  p.  462.)  There  was  here  no  consensus  of  the  two 
minds.  The  parties  were  not  really  in  agreement.  There  was 
a  confusion  between  two  names  which  resembled  one  another. 

K  thought  he  was  dealing  with  the  firm  of  Blenkiron  &  Co. 
whereas  in  reality  he  was  dealing  with  a  man  named  Blenkarn. 

(b)  A  voidable  contract  is  a  contract  which  has  a  flaw  in  it 
of  which  one  of  the  parties  may  take  advantage  within  a  reason- 
able time  if  he  chooses  to  do  so.  But  by  the  English  law,  when 
ihe  sellei  of  goods  has  a  voidable  title  thereto,  but  his  title  has 
not  been  avoided  at  the  time  of  the  sale,  the  buyer  acquires  a 
good  title  to  the  goods,  provided  he  buys  them  in  good  faith  and 
without  notice  of  the  seller's  defect  of  title.  (Sale  of  Goods  Act, 
1893  (56  &  57  Vict.  c.  71),  s.  23.)  The  statute  confirms  what  was 
the  common  law  upon  this  point.  (Babcock  v.  Lawson,  1880,  5 
Q.  B.  D.  284.  49  L.  J.  Q.  B.  408;  Benjamin  on  Sals'.,  5th  ed. 
p.  457.) 

The  English  law  gives  in  this  way  a  similar  protection  to  the 
innocent  buyer  of  moveables  as  is  given  in  the  French  law  by  the 
application  of  the  rule  en  fait  de  meuhles  la  possession  vaut  litre. 

(c    Unenforceable  contracts. 

This  term  is  sometimes  used  to  describe  those  contracts  which 
are  valid  in  the  sense  that  all  the  elements  necessary  to  the  con- 
tract are  present  but  the  contract  is  incapable  of  proof  owing  tO; 
some  rule  of  the  law.  (Anson,  Contracts,  14th  ed.  p.  16;  Hals- 
bury,  Laws  of  Enr/land,  vo.  Contract,  p.  331.) 

Thus  the  want  of  written  form  or  the  failure  to  affix  a  revenue 


CONTRACTS  VOID  AND  VOIDABLE.  215 

stamp  renders  certain  contracts  incapable  of  proof.  But  sucli 
contracts  are  not  void,  still  less  illegal.  They  cannot  be  avoided 
by  either  party,  and.  though  they  cannot  be  sued  upon,  they  may 
be  looked  at  for  any  collateral  purpose.  Money  paid  in  execution 
of  such  an  agreement  cannot  be  recovered  back  merely  on  the 
ground  that  the  contract  was  unenforceable.  A  contract  for  the 
sale  of  goods  of  the  value  of  ten  pounds  or  upwards,  although  at 
first  unenforceable  for  want  of  writing  becomes  enforceable  if 
the  buyer  accepts  part  of  the  goods  sold  and  receives  them. 

(Shlc  of  Goods  Aot,  1893  (56  &  57  Vict.  c.  71),  s.  4;  Benjamin 
on  Sale,  5th  ed.  p.  198.; 

And  in  the  case  of  informal  agreements  for  the  purchase  or 
hiring  of  land  it  is  an  admitted  rule  of  equity  that  if  possession 
of  the  land  has  been  given  and  accepted  under  the  contract  the 
informal  contract  can  be  enforced.  (See  Pollock.  Cor/ tracts, 
8th  ed.  p.  697;  Benjamin  on  Sale,  5th  ed.  306,  where  other  illus- 
trations are  given;  Maddisou  v.  Ald'crson,  1883,  8  App.  Ca.  467, 
52  L.  J.  Q.  B.  737.) 

Distinction  between  void  and  voidable  contracts  in 
recent  codes. 

The  German  and  Swiss  Codes  and  the  Code  of  Morocco  recog- 
nise the  traditional  distinction  between  void  and  voidable  con- 
tracts. (German  Code,  art.  141.  See  note  of  M.  Saleilles  to 
French  translation;  Cosack,  LehrhucJi,  6th  ed.  1,  p.  154,  in  fine; 
Code  Fed.  Ohlig.  arts.  20,  23;  Rossel  et  Mentha,  Droit  Civil 
Suisse,  3,  p.  44;  Code  Maroc.  Oblig.  arts.  19,  39,  62.) 

The  German  Code  introduces  the  remarkable  innovation  of 
allowing  the  person  having  the  right  of  challenge  to  exercise  that 
right  by  a  simple  declaration  made  to  the  other  party  without 
being  under  the  necessity  of  raising  an  action  (art.  143). 

And  the  German  Code  creates  a  special  rule  for  the  estimation 
of  the  damages  when  a  contract  has  been  avoided.  This  wiU  be 
explained  later  in  the  chapter  on  mistake  in  German  law.  {Infra, 
p.  287.) 

Confirmation  of  voidable  contracts  in  French  and 
Egyptian  law. 

The  right  of  challenge  may  be  renounced  by  the  party  entitled 
to  it. 
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Whoii  this  takos  place  the  voidahle  contract  is  said  to  be 
contirinod.  It  is  eoumionly  said  that  this  eoniirmation  has  a' 
rotroactive  eti'oct. 

But  thore  is  not  in  Irutii  any  retroactivity.  The  voidable 
contract  took  effect  from  its  date  but  it  was  subject  to  challenge. 

The  eoniirmation  makes  it  unchallengeable.  (Planiol.  2, 
11.  1300;   B.-L.  et  Barde,  -3,  n.  -2014.) 

But  it  will  bo  mentioned  presently  that  certain  third  parties 
are  protected  against  being  deprived  of  their  rights  by  an  act  of 
eoniirmation.  This  subject  of  the  eoniirmation  of  voidable  con- 
tracts which  is  both  important  and  diilieult  is  inadequately  treated 
in  the  French  Code  and  is  not  explained  at  all  in  the  Egyptian 
codes.  The  only  reference  to  it  in  the  latter  is  in  the  articles 
on  tlu'  interpretation  of  agreements,  where  the  Egyptian  Cod'e 
says.  Agreements,  irhafever  may  he  the  literal  meauiug  of  the 
terms  used,  must  be  construed  according  to  the  purpose  which 
the  pen  ties  appear  to  have  had  in  vieiv,  and  the  nature  of  the 
contract,  and  also  according  to  custom. 

The  conditions  upon  which  the  continuance  or  confirmation 
of  obligations  is  made  to  depend  ar>e  to  be  construed  on  the  same 
principle.     (C.  C.  E.  138,  139/199,  200.) 

The  articles  in  the  French  Code  are  the  following: 

L'acte  de  confirmation  ou  ratification  d-une  obligation  contre 
Jaquelle  la  loi  admet  Vaction  en  nullite  ou  en  rescision,  n'est 
valable  que  k/rsqu'on  //  trowne  la  substance  de  cette  obligation,  la 
mention  du  motif  de  Vaction  en  rescision,  et  Vintention  de  reparer 
le  vice  sur  lequel  cette  action  est  fondee. 

A  defaut  d'aCte  de  confirmation  ou  ratification,  il  suffit  que 
Vobligation  soil  exedutee  volontairement  apres  Vepoque  a  laquelle 
r obligation  pouvait  etre  valablement  confirmee  ou  ratifife. 

La  confirmation,  ratification,  ou  execution  volontaire  dans  les 
formes  et  a  Vepoque  determinees  pw  la  loi,  emporte  la  renoncia- 
tion  aux  moyens  et  exceptions  que  Von  pouvait  opposer  contre  cet 
acte,  sans  prejudice  neaiimoins  du  droit  des  tiers.  (C.  C.  F. 
1338.) 

Le  dowateur  ne  pent  reparer  par  aucun  acte  confirmatif  les 
vices  d'une  domdion  entre  rif.s;  nulle  en  la  forme,  il  faut  qu'elle 
soil  refaite  en  la  forme  legale.     (C.  C.  F.  1339.) 

La  confirmation  ou  ratific(dion,  <m  execution  rolontidrc  d'une 
donation  par  les  heritiers  ou  ai/ants  cause  du  donateur,  apres  son 
decks,  emporte  lew  renonciation  a  (/ppjoser  soil  les  vices  de  forme, 
■ioit  toute  autre  exception.     (C.  C.  F.  1340.) 
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The  pn^sci'iptioiis  as  to  form  laid  down  in  C".  C.  F.  13-38  cannot 
l)e  imported  into  the  Egyptian  law  in  the  absence  of  the  special 
text.  The  Egyptian  courts  have  simply  to  decide  whether  theru 
is  sufficient  evidence  of  the  intention  to  confirm  the  voidable  eon- 
tract.     (See  C.  A.  Alox.  17  juin  1915,  B.  L.  J.  XXVII,  417.) 

And  the  article  1340  lays  down  a  rule  very  difficult  to  justify 
Avhich,  likewise,  cannot  bo  imported  into  the  Egyptian  law  without 
a  text.     (See  Planiol,  3,  n.  2532;   B.-L.  et  Barde,  3,  n.  1999.) 

How  can  the  heirs  give  life  to  a  deed  which  was  still-born? 
They  can  if  they  choose  give  effect  to  what  their  deceased  intended, 
but  this  is  not  an  act  of  confirmation . 

The  great  defect  of  the  French  articles  is  that  they  lay  down 
certain  formal  requirements  of  an  act  of  confirmation  witliout 
.stating  except  by  inference  what  confirmation  is,  what  acts  may 
be  confirmed,  at  what  period  a  voidable  contract  may  be  confirmed, 
what  are  the  requisites  of  confirmation,  what  are  the  different 
modes  of  confirmation,  and  what  are  its  effects.  These  points 
must  be  consider(>d. 

Nature  of  confirmation. 

Confirmation  is  the  renunciation  of  the  right  to  challenge  a 
voidable  contract.  It  is  more  than  the  mere  renunciation  of  a 
legal  right  because  its  effect  is  to  render  a  contract  unassailable. 

It  differs  from  novation  because  there  is  no  old  obligation 
replaced  by  a  new  one^^confirmatio  nil  dat  novi.  (Aubry  et  Rau, 
5th  ed.  4,  p.  430;  Demolombe,  29,  n.  725.) 

And,  although  the  French  articles  use  the  term  ratification  as 
equivalent  to  confirmation,  it  is  better  to  confine  the  term  ratifica- 
tion to  the  adoption  by  a  party  of  an  obligation  made  on  his' 
behalf  by  another  without  mandate,  or  at  most  to  extend  that 
term,  as  the  Egyptian  Code  does,  to  the  acceptance  by  a  third 
party  of  a  stipulation  made  for  his  benefit.  (C.  C.  E.  527/648, 
137/198;  C.  A.  Alex.  2  mars  1916,  B.  L.  J.  XXVIII.  184; 
Aubry  et  Rau,  loc.  cit. ;  B.-L.  et  Barde,  3,  n.  1985.) 

We  shall  here  employ  the  term  confirmation  only  to  denote  the 
juridical  act  which  makes  a  voidable  contract  unchallengeable. 

Confirmation  being  a  renunciation,  though  a  renunciation  of  a 
special  kind,  it  follows  that  it  needs  no  acceptance.  (Aubry  et 
Rau,  5th  ed.  4,  p.  444;  Demolombe,  29,  n.  768.) 

It  folloAvs  likewise,  as  matter  of  proof,  that  the  presumptions 
are  against  it.  The  party  whose  interest  it  is  to  prove  the  con- 
firmation  has  the  onu.^  of  proof. 
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The  Fieiicli  article  13o8  insists  on  certain  formal  mentions  lu 
au  act  of  confirmation.  And  althoug-h  the  Egyptian  law  makes 
uo  similar  requirements  it  is  in  accordance  with  general  prin- 
ciples that  ratifications  like  all  renunciations  nmst  be  clearly 
proved.  (See  Aubry  et  Eau,  5th  ed.  4.  p.  439;  Cass.  25  nov. 
1908.  D.  1910.  1.  85:  C.  A.  Alex.  20  dec.  1906,  B.  L.  J. 
XIX.  45.) 

What  contracts  can  be  confirmed. 
Only  those  contracts  can  be  confirmed  which  are  voidable  by 
reason  of  the  temporary  incapacity  of  a  party  or  owing  to  his 
cons^^nt  having  been  vitiated  by  mistake,  violence,  or  fraud. 

TherL'  can  be  no  conlirmation  of  a  contract  which  was  pro- 
hibited by  law  oi'  of  an  alleged  contract  to  Avhich  one  .of  the. 
parties  gave  no  consent  at  all.  (Demolombe,  24.  n.  81:  Aubry 
el  Kan,  5th  ed.  4,  p.  431;  Limoges,  22  juiU.  1873,  D.  74.  2.  68.) 
And  if  the  law  prescribes  certain  forms  as  essential  to  the 
formation  of  a  particular  class  of  contracts  there  can  be  no  con- 
firmation of  a  contract  of  that  class  made  without  observing  the 
required  form.  The  French  article  13^  which  says  that  a  gift 
made  without  authentic  form  cannot  be- confirmed  merely  gives 
an  application  of  the  general  principle.  The  Egyptian  law  is 
the  same.  It  is  implied  in  the  idea  of  confirmation  that  the 
contract,  was  not  void  ab  initio.  (B.-L.  et  Barde,  3,  n.  1992; 
Aubry  et  Ran.  5th  ed.  4,  p.  430:  De  Hults.  Bep.  vo.  Confirmn- 
tion,  n.  4.) 

Period  when  confirmation  is  possible. 

In  order  that  a  contract  should  be  confirmed  it  is  necessary  that 

•  the  cause  which  made  it  voidable  should  be  no  longer  operative. 

If  the  contract  was  voidable  on  the  ground  of  minority  by  the 

personal  law  applicable,  it  is  clear  that  the  minor  cannot  confirm 

it  until  he  attains  majority.      (See  C.  A.  Alex.  17  juin  1915, 

B.  L.  J.  XXVII,  417.)     If  it  was  voidable  by  reason  of  mistake, 

fraud,  or  violence  it  cannot  be  confirmed  until  the  mistake  or  the 

fraud  has  been  discovered  oi'  the  violence  has  ceased.      (Aubry  et 

Rau,  5th  ed.  4,  p.  437;    B.-L.  et  Barde,  3,  n.  2007  c;   Paris, 

12  janv.  1906,  D.  1906.  2.  361.^ 

Requisites  of  confirmation. 

It  must  appear  clearly  that   the  party  was  aware  of  the  defect 
wiiich  made  the  contract  voidable  and  that  of  his  own  free  will  ^ 
he  declared  his  intention  not  to  exercise  his  right  to  challenge  it. 
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If  there  were  several  defects  and  lie  knew  of  some  of  them  only 
the  confirmation  will  not  be  valid  as  regards  the  defects  of  which 
he  was  not  aware.  (B.-L.  et  Barde,  3,  n.  2004  b;  Req.  21  fevr. 
1899,  D.  99.  1.  512;  Besangon,  6  fevr.  1901,  D.  1902.  2.  119.) 

When  the  confirmation  is  in  writing  the  French  Code  requires 
la  mention  dii  motif  de  Vaction  en  re^scision  et  VlntenfAon  de 
reparer  le  vice  sur  lequel  cette  action  est  foiidee  (C.  C.  F.  1338), ;_,■ 
and  though  the  Egyptian  Code  has  no  such  text  the  law  none  the 
less  requires  that  there  shall  be  sufficient  evidence  of  the  intention. 
(Cf.  C.  A.  Alex.  24  f6vr.  1897,  B.  L.  J.  IX,  171.) 

It  is  general!}^  in  cases  where  there  is  said  to  have  been  tacit 
confirmation  that  the  question'  presents  itself  whether  there  was 
knowledge  of  the  vice  and  voluntary  intention  to  repair  it. 


Confirmation  express  or  tacit. 

Confirmation  docs  not  need  to  be  express.      It  may  be  implied 
from  conduct.    This  is  stated  in  the  French  Code:  A  defaut  d'acte  j, 
de  confirmation   on   ratification,    il   suffit   que   Vohligation   soit- 
execidee   rolontairem&nt   apres    Vepogue   a    laqiielle   Vohligation 
pouvait  etre  valahlement  confirmee  ou  ratifiee.     (C.  C.  F.  1338.) 

And  it  is  settled  in  the  French  law  that  voluntary  execution  is. 
not  the  only  case  of  tacit  confirmation.  Any  act  which  clearly 
indicates  the  intention  to  renounce  the  right  of  challenge  is  a  tacit 
confirmation  if  it  was  done  voluntarily,  with  knowledge  of  the 
defect  which  made  the  contract  voidable,  and  by  a  party  possessing 
the  necessary  capacity.  (Aubry  et  Rau,  5th  ed.  4,  p.  443; 
B.-L.  et  Barde,  3,  n.  1989;  Req.  25  mai  1886,  D.  87.  1.  379;, 
Cass.  2  janv.  1901,  U.  1903.  1.  573;  Req.  13  janv.  1902,  D. 
1903.  1.  224.) 

The  payment  of  the  price,  the  reception  of  goods,  the  payment 
of  interest,  and  many  other  acts,  may,  in  the  particular  circum- 
stances, amount  to  tacit  confirmation.  (See  C.  A.  Alex.  2  mars 
1916,  B.  L.  J.  XXVIII,  184.) 

The  right  to  challenge  a  voidable  contract  is  frequently  lost 
in  this  way  before  the  expiration  of  time  fixed  by  law  for  the 
prescription  of  the  action  in  nullity. 

For  instance,  in  a  Quebec  case,  a  manufacturer  had  hired  certain- 
machinery . 

He  discovered  later  that  he  had  been  induced  by  false  and 
fraudulent  representations  as  to  the  character  of  the  machinery 
to  consent  to  very  onerous  conditions  in  the  lease.  Notwithstand- 
ing this  discovery,  he  continued  for  several  months  to  use  the 
machinery  without  complaining  of  the  fraud. 
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Thoreaftor.  he  brought  an  action  to  have  the  lease  annulled  for 
fraud.  It  Avas  held  that  his  use  of  the  machinery  showed  that 
he  had  renounced  his  right  of  challenge.  {United  Shoe  Machinery 
Co.  V.  Brunet,  1909,  H.  J.  Q.  18  K.  B.  511;  1909,  A.  C.  330. 
78  L.  .1.  P.  C.  101.) 

Tacit  conrirniation  imxy  result  from  an  act  done  with  a  third 
party. 

If  the  buyer  of  an  innuoveabh>  knowing  that  he  has  a  right  to 
challenge  the  sale,  instead  of  doing  so,  sells  the  immoveable  to 
another  he  thereby  renounces  his  right.  (Aubry  et  Rau, 
5th  ed  4,  p.  443,  note  31  ter ;  B.-L.  et  Bardc,  3,  n.  i990;  Req. 
26fevr.  1877,  D.  78.  1.  162.) 

In  tlio  French  law  tliis  conclusion  is  supported  by  analogy 
from  C.  C.  F.  892.  But  no  text  is  necessary.  The  conclusion 
follows  from  the  general  principles  of  the  subject. 

Likewise,  a  unilateral  act  may  indicate  confirmation.  If  the 
purchaser  of  an  innnoveable  instead  of  exercising  his  right  to 
challenge  the  sale,  proceeds  to  build  upon  the  immoveable  he 
cannot  turn  round  afterwards  and  bring  his  challenge.  (B.-L. 
et  Barde,  1,  c;  Uemolombe,  29,  n.  782.)  Partial  execution 
of  the  contract  indicates  the  intention  to  confirm  it  as  well  as 
total  execution.  (Aubry  et  Rau.  5th  ed.  4,  p.  442;  Demolombe, 
29,  n.  775.;  ,  ^ 

But  if  the  act  is  eqjiivocal,  that  is  if  it  can  be  interpreted  either 
as  a  confirmation  or  in  some  other  way,  it  will  not  be  considered  as 
a  confirmation.  Thus  if  a  debtor  pays  his  debt  not  voluntarily 
but  to  escape  from  an  execution  or  an  action  at  the  instance  of 
the  creditor  this  is  not  a  confirmation.  It  is  prudent  in  such, 
cases  for  the  debtor  to  make  protests  or  reservations  but  this  is 
not  indispensable.  The  question  is  one  of  intention.  (Aubry 
et  Rau,  5th  ed.  4,  p.  443;  Demolombe,  29,  n.  776;  Lyon,  5  juin 
1852,  I).  52.  2.  234;  Besangon,  6  fevr.  1901,  D.  1902.  2.  119. 
<Jf.  C.  A.  Alex.  24  f6vr.  1897,  B.  L.  J.  IX,  171.) 


Effects  of  confirmation, 
(a)  As  between  the  parties. 

The  fUect  of  confirmation  as  l)etween  the  parties  has  been 
-fxplained  above  in  describing  the  character  of  confirmation.  It 
deprives  the  party  of  his  right  of  challenge. 

As  the  French  article  expresses  it  confirmation  emporte  la 
ren//)uinfion  aiix  mofjens  et  exceptions  que  Von  po^vait  opposer 
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cotitre   cet   acte,   mm   prejudice   neaitiiioi)ft<  da   droif   des   fterx. 
(C.  C.  F.  1338.; 

(b)  As  against  third  parties. 

The  French  article  expressly  says  that  tlie  conlirmation  is  not 
to  prejudice  third  parties  whq  ka^^ acquired  rights.  It  is  neces- 
sary to  consider  whether  thc«|  s^me  \  reservation  exists  in  the- 
Egyptian  law,  and  if  so,  who  are  to  be  regarded  as  third  parties  in 
this  case. 

Although  there  is  no  text  in  the  Egyptian  Code  it  would  appear 
that  the  Egyptian  law  does  not  allow  confirmation  to  prejudice 
the  rights  of  third  parties.  (See  De  Hults,  Bep.  vo.  Confirma- 
tion, n.  24.) 

The  contrary  conclusion  besides  being  grossly  inequitable  Avould 
be  contrary  to  the  settled  rules  of  interpretation  of  contracts,  and 
the  Egyptian  Code  says  that  acts  of  confirmation  are  to  be  inter- 
preted upon  the  same  principles  as  agreements.  (C.  C.  E. 
139  200.) 

This  will  appear  more  clearly  wlien  we  explain  who  are  the  ^ 

third  parties  in  question. 

Who  are  the  third  parlies  protected. 

It  is  agreed  in  the  French  law  that  by  ^'  third  parties"  here  tlie 
code  intends  the  class  of  persons  who  cannot  be  prejudiced  by  a 
private  document  unless  it  has  a  legally  established  date  prior  '  ^ 
to  that  at  which  their  rights  Avere  acquired.  (C.  C.  F.  1328; 
C.  C.  E.  228/293.)  That  is  to  say  by  '"third  parties''  is  meant 
the  successors  by  particular  title  of  the  person  confirming  the 
contract  to  whom  before  the  confirmation  he  granted  a  real  right 
over  the  thing  which  was  the  object  of  the  contract,  which  right 
would  be  destroyed  or  diminished  if  the  confirmation  could  be 
set  up  as  against  them.  (B.-L.  et  Barde,  3,  n.  2015;  Aubry  et 
Ban,  5th  ed.  4,  p.  446.) 

For  successors  of  this  kind,  thougli  they  derive  their  ^^^S^'^^^^j^,^^^ 
from  the  party  confirming,  and  are  in  that  sense  his  cq/auts  cause, 
have  acquired  from  him  rights  wdiich  are  henceforth  independent 
of  him  and  which  he  cannot  take  away  or  diminish . 

Their  rights,  as  M.  Planiol  expresses  it,  are  incompatible  with 
the  mcdntenance  of  the  voidable  contract  (2,  n.  1301).  Another 
way  of  stating  the  principle  is  to  say  that  the  third  parties  pro- 
tected are  those  who,  having  dealt  with  the  party  to  the  voidable 
contract  wlio  had  the  right  to  challenge  it.  have  thereby  acquired 
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a  right  to  avail  tlieiuselves  of  this  riglit  of  challcngu.  Suppose, 
for  example,  a  minor  hypothecates  an  immoveable.  Subsequently 
he  sells  the  immoveable.  This  indicates  his  intention  to  avail 
himself  of  the  nuUit^^  Thereafter,  Avhen  he  has  attained 
majority  ho  affects  to  confirm  the  hypothec  which  lie  had  created 
■svhon  ho  was  a  minor.  This  confirmation  cannot  prejudice  the 
right  of  the  buyer  of  the  immoveable.  He  acquired  it,  in  the 
absence  of  any  indication  to  tlio  contrary,  with  a  hypothec  upon 
it,  but  a  hypothec  which  was  liable  to  challenge.  The  presump- 
tion is  that  the  minor  conveys  this  right  of  challenge  to  the 
purchaser.     (Colin  et  Capitant,  2,  p.  239.)  r^J)  f^.U^i^jZf 

Chirographic  creditors  are  not  third  parties. 

It  is  certain  that  the  chirographic  creditors  of  the  party  con- 
firming are  not  jjrotected.  Such  creditors  have  what  the  Egj'ptian 
•Code  describes  as  ''a  general  right  over  the  property  of  their 
debtors"  or  what  the  French  Code  styles  a  gage  comnmn. 
(C.  C.  E.  141,202;  C.  C.  F.  2093.; 

But  this  right  does  not  entitle  theiu  to  prevent  their  debtor 
from  alienating  his  estate  unless  indeed  he  is  insolvent  and  the 
other  conditions  are  present  which  the  law  requires  for  the  exercise 
by  creditors  of  the  Paulian  Action. 

A  confirmation  b\-  a  solvent  debtor  of  a  voidable  contract  is 
unchallengeable.  It  is  immaterial  whether  or  no  the  claims  of 
<ucli  creditors  have  a  legally  established  date  prior  to  the  con- 
firmation. 

The  principles  governing  this  matter  are  fully  explained  else- 
where in  the  discussion  of  the  Paulian  Action.  (Cass.  8  mars 
1854,  D.  54.  1.  191:  Demolombo.  29,  n.  792;  B.-L.  et  Barde,  3, 
n.  2022.) 

Purchasers  and  grantees  of  real  rights  are  third  parties. 

^^'ithin  the  dt-finition  of  "'lhii\l  parties"  clearly  fall  jmrehiisers 
or  donees  of  the  thing  and  persons  to  whom  a  real  right  over  it 
was  conceded  prior  to  the  confirmation.  If  a  minor  sells  an 
immoveable  without  ihe  necessary  formalities  he  can  challenge 
the  sale. 

If  after  majority  he  resells  the  immoveable  to  a  second  pur- 
rliaser,  ho  cannot,  thereafter,  confirm  the  first  sale.  This  would 
be  to  allow  him  to  defeat  liis  own  grant. 

At  the  time  when  lie  made  the  second  sale  lie  had  the  power  by 
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•<3xei'ci^iiig  liiis  right  of  clialli'iigL'  of  transferring  tlie  owncr.ship 
to  the  second  purchaser. 

In  making  the  second  sale  he  bound  himself  tacith"  to  make 
his  contract  effective,  and  that  he  would  not  by  any  later  act  on 
his  part  prevent  the  purchaser  from  receiving  what  he  had  been 
promised.  Now  the  second  sale  cannot  be  fully  effective  until 
the  first  sale  has  been  annulled.  It  follows,  therefore,  that  the 
vendor  nmst  be  taken  as  having  ceded  to  the  second  purchaser  the 
right  to  challenge  the  first  sale.  The  vendor  cannot  be  allowed 
to  defeat  this  by  subsequent  confirmation  of  the  first  sale.  This 
would  be  a  breach  of  his  implied  warranty  against  his  personal 
acls.  (Larond)iero,  art.  1338,  n.  58;  B.-L.  et  Barde,  3, 
n.  2016.) 

The  same  principle  applies  to  the  case  of  a  hypothec  granted  by 
a  voidable  contract  before  a  sale,  as  we  have  seen  in  the  illustration 
given  above. 

The  question  resolves  itself  into  one  of  interpretation  of  contracts, 
and  this  reason  is  by  itself  sufficient  to  justif}^  us  in  concluding* 
that  the  Egyptian  law  is  the  same  as  the  French  law.  (C.  C.  E. 
139/200.) 

Successive  hypothecs. 

But  suppose  that  we  are  in  presence  of  two  successive  hypothecs. 
A  grants  a  hypothec  to  B  by  a  voidable  contract. 

Thereafter,  A  grants  a  hypothec  over  the  same  immoveable  to 
C  Can  A  by  confirming  the  voidable  contract  make  B's  hypothec 
unchallengeable  and  give  it  a  preference,  as  being  earlier  in  date, 
over  the  hypothec  in  favour  of  C  ? 

This  is  a  highly  controversial  question .  It  was  debated  in  the 
old  French  law  before  the  code.  (See  Pothier,  De  riit/potheqiK, 
n.46;  and  Introduction  au  tit.  XX  de  la  Coutume  d' Orleans, 
n.  24.)  And  since  the  code  French  writers  have  been  much 
divided  upon  the  point. 

Leaving  out  of  discussion  certain  theories  which  are  now  aban- 
doned there  are  two  cysteines  which  divide  the  French  authors: 

(a)  First  system. 

In  the  opinion  of  one  school  confirmation  produces  by  its  nature 
a  retroactive  effect  to  the  date  of  the  agreement  confirmed.  It  is 
not,  it  is  true,  allowed  to  prejudice  the  acquired  rights  of  third 
parties,  but  we  must  examine  carefully  what  these  acquired  rights 
are.     If  a  creditor  is  granted  a  hypothec  by  a  debtor  who  had 
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pi-eviou:?ly  hypotJieeated  tlie  same  inmiovrablt'  to  another  under 
a  voidable  agreement,  the  second  creditor  has  iiotieo  of  this  prior 
hypothec  by  the  fact  of  the  inscription. 

He  knows  that  it  is  liabh^  to  be  conKrnied,  and  tJiat,  if  this 
happens,  his  hypothec  will  remain  a  second  hypothec.  There  is 
nothing  unusual  in  a  debtor  creating  a  second  hypothec  over  an 
immoveable.  It  is  not  at  all  like  the  case  of  a  man  selling  to  A 
what  he  has  already  sold  to  B.  Why  should  we  presume  that  in 
granting  the  second  hypothec  the  grantor  renounces  by  implication 
his  right  to  confirm  the  first  hypothec?  (Aubry  et  Rau.  5th  ed. 
o.  p.  453;  Pont.  Privilcc/cs  et  hypofJuqucs,  2,  n.  616.' 

^  *^  ,  (b)  Second  system. 

The  tendency  of  the  Frencli  doctrine  and  jurisprudence  is  to 
reject  the  opinion  above  stated. 

According  to  the  prevailing  view  the  second  hypothecary 
creditor  succeeds  to  the  right  to  challenge  the  validity  of  the  first 
hypothec.  He  cannot  be  prejudiced  by  this  hypothec  unless  he 
allows  the  prescriptive  period  to  elapse  without  bringing  the  action 
of  nullity.  The  arguments  in  favour  of  this  opinion  are  as 
follows :  — 

0  It  is  not  to  be  assumed  as  a  matter  of  course  that  the  second! 
creditor  knew  of  the  first  hypothec,  i^  .[But  even  upon  that  assump- 
tion, he  knew  also  that  this  first  hjpothec  was  voidable.  He  knew 
the  rule  of  law  that  confirmation  of  such  a  contract  must  not 
prejudice  third  parties  such  as  himself,  and  he  relied  upon  this 
legal  protection  J^^  He  counted  on  acquiring  a  first  hypothec  be- 
cause the  hypothec  inscribed  before  his  was  one  which  could  be 
got  rid  of  by  an  action  at  his  instance.  In  creatijog  the  second 
hypothec  the  debtor  by  implication  assigned  his  right  to  avoid 
llie  first. 

On  the  Avhole  this  opinion  appears  to  be  the  sounder  of  tlie  two, 
but  it  must  be  admitted  that  the  C|uestion  is  delicate.  (B.-L.  et 
Barde,  3,  n.  2017;  B.-L.  et  Loyncs,  Nantissement,  etc.,  2,  n.  1335; 
D.-molombe.  29.  n.  797:  Toulouse,  26  juin  1889,  D.  91.  2.  65.) 

English  law  as  to  confirmation  of  voidable  contracts. 

Tlie  Engli^h  kiw  offers  interesting  analogies. 

(a)  Mistake. 

The  party  entitled  to  treat  an  agreement  as  \oid  on  the  ground 
of  mistake  mav.  after  the  true  state  of  the  facts  has  come  to  his 
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knowliKlge,  elect  to  adopt  the  agreement,  or,  if  that  is  not  a  correct 
way  of  stating  it,  he  may  carry  out  his  former  intention  which 
was  not  binding.     (Pollock,  Contracts,  8th  ed.  p.  (JIG.) 

It  must  be  remembered  that  although  in  the  English  law  the 
contract  is  in  this  case  void  and  not  merely  voidable  it  doi's  not 
follow  that  either  party  can  claim  tho  nullity.  The  party  who 
by  his  misrepresentation  has  led  the  other  into  the  mistake  is 
estopped . 

He  cannot  deny  tho  validity  of  the  contract  if  the  party  wiiom 
he  has  misled  elects  to  treat  it  as  valid.  (Pickard  v.  Sears,  18e37, 
6  A.  &  E.  469,  45  R.  R.  538;  Anson,  Contracts,  I4th  ed.  193: 
Pollock,  Cmdracts,  8th  ed.  p.  557.) 

(b)  Fraud. 

Likewise  the  party  who  has  been  induced  to  contract  by  fraud, 
after  he  has  notice  of  the  fraud,  is  put  to  his  election. 

"  Unless  and  until  he  makes  his  election  and  by  word  or  act 
repudiates  the  contract,  or  expresses  his  determination  not  to  be 
bound  by  it  (which  is  but  a  form  of  repudiation),  the  contract 
remains  as  valid  and  binding  as  if  it  had  not  been  tainted  with 
fraud  at  all."  {Per  Lord  Atkinson  in  United  Shoe  Mamtfactur- 
ing  Co.  V.  Brunet,  1909,  A.  C.  330,  78  L.  J.  P.  C.  101,  104; 
Clough  v.  L.  d-  N.  W.  By.,  1871,  L.  R.  7  Ex.  26,  41  L.  J. 
Ex.  17.) 

His  conduct  must  show  that  he  did  not  intend  to  repudiate. 

Thus,  where  a  j>erson  was  induced  by  fraudulent  misrepresenta- 
tions to  take  a  lease  of  a  mine  and  after  discovery  of  the  fraud 
he  continued  to  work  the  mine  he  was  held  to  have  lost  his  right 
to  disclaim  the  lease.  {Vifjers  v.  Pike,  1842,  8  CI.  &  F.  502, 
54  R.  R.  114. 

See  Leake,  Contracts,  6th  ed.  258;  Pollock,  Contracts,  8th  ed. 
624.  And  see  the  cases  cited  in  Tyairs  of  England,  vo.  Misre- 
presentation and  Fraiid,  p.  749.) 

Moreover,  without  such  positive  acts  of  affirmance,  "  Lapse  of 
time  without  rescinding  will  furnish  evidence  that  he  has  deter- 
mined to  affirm  the  contract,  and  where  the  lapse  of  time  is  great, 
it  probably  would  in  practice  be  treated  as  conclusive  evidencei 
to  show  that  he  has  so  determined."  (Clough  v.  L.  rf-  N.  W .  Ry., 
'lit  supra;  Sharpky  v.  Louth  By.,  1876,  2  Ch.  D.  663,  46  L.  J. 
Ch.  259;  Leake,  Contracts,  6th.  ed.  p.  259;  Pollock,  Contracts, 
Sth.ed.  p.  629.) 

w.  15 
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(c)  Undue  influence. 

The  same  principle  applies  in  cases  where  the  contract  is  void- 
able on  the  ground  that  it  was  procured  by  what  the  English  law 
calls  ■' undue  intluence/'     (/»/m,  p.  307.) 

A  lady  made  gifts  of  large  amount  to  the  lady  superior  of  a 
religious  sisterhood  of  which  the  donor  was  a  member.  The  gift 
was  for  the  bcnetit  of  the  sisterhood.  These  gifts  included  two 
.■jums  of  railway  stock.  The  donor  afterwards  left  the  sisterhood 
and  claimed  return  of  the  two  sums  of  railway  stock  which  were 
still  standing  in  the  name  of  the  lady  superior  and  unapplied.. 
It  was  hold  that  the  plaintiff ,  having  been  at  the  time  of  the  gifts 
a  professed  sister,  and  as  such  bound  to  render  absolute  submission 
to  the  superior  of  the  sisterhood,  was  "not  in  the  largest  anxl 
amplest  sense  of  the  term,  not  in  mind  as  well  as  in  person  an 
entirely  free  agent."' 

There  was  "  undue  lullueiice  "'  in  the  sense  of  the  law.  But  the 
action  failed  because  it  was  held  that  the  plaintiff  after  leaving 
the  sisterhood  had  shown  by  her  conduct,  and  more  particularly 
by  not  making  any  claim  for  more  than  five  years,  that  she  had 
elected  not  to  avoid  the  gift  or,  in  other  words,  that  she  had  con- 
firmed it.  (AUcard  v.  Skimier,  1887,  36  Ch.  D.  145,  56  L.  J. 
Ch.  1052.) 

(d)  Delay  in  bringing  action. 

In  the  English  law  an  action  of  damages  for  fraud  must  be 
brought  within  six  years.  (See  for  certain  distinctions  as  to  the 
date  from  which  the  prescription,  or,  as  it  is  called  in  English 
law,  the  "limitation  of  actions,"  runs.  Laws  of  England,  vo.; 
Limitation  of  Actions,  p.  49.) 

In  actions  for  rescission  of  contracts  there  is  no  fixed  j)eriod3 
of  prescription  or  "limitation." 

But  the  court  will  not  grant  relief  unless  the  plaintiff  comes 
with  great  promptitude. 

The  plaintiff  must  repudiate  the  contract  at  the  earliest  possible 
moment.  {Seddon  v.  North  Ensinn  Salt  Co.,  1905,  1  Ch.  326, 
74  L.  J.  Ch.  199.) 

But  in  no  case  would  relief  be  gianted  when  the  action  was 
biought  more  than  six  years  after  the  plaintiff  knew  the  facts. 
(Molloy  V.  Mutual  Reserve  Insur.  Co.,  1906,  94  Law  Times, 
756,  Mew8  Dige.st,  9,  p.  1889:  Oelkers  v.  Ellis,  1914,  2  K.  B. 
139,  83  L.  J.  K.  B.  658;  Tjaws  of  EngUmd^  vo.  Equity, .i^.  174.) 
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(e)  Minority. 

In  regard  to  the  ratification  of  contracts  maxle  durinj^  hie 
minority  by  a  person  after  attaining  his  majority,  the  English  law 
differs  widely  from  the  French  law  and  cannot  here  be  explained 
in  detail.  The  rules  of  the  common  law  have  been  modified  by 
statute.     (Infants  Relief  Act,  1874,  37  &  38  Vict.  c.  62.) 

Certain  classes  of  contracts  made  by  a  minor,  or,  as  he  is  called 
in  the  English  law,  an  "  infant,"  are  absolutely  void  and  of  these 
no  ratification  is  possible. 

These  contracts  are  those  (a)  for  money  lent  or  to  be  lent; 
(b)  for  goods  supplied  or  to  be  supplied  (other  than  necessaries); 
and  (c)  accounts  stated. 

By  "  accounts  stated  "  is  meant  an  admission  by  one  who  is  in 
an  account  with  another  that  there  is  a  balance  due  by  him. 

Moreover,  another  large  class  of  c<)ntracts  made  by  an  infant 
cannot  be  ratified. 

This  class  includes  all  contracts  except  such  as  are  (a)  incident 
to  interests  in  permanent  property,  or  (b)  for  the  infant's  benefit, 
and,  especially,  for  necessaries.  (See,  for  details.  Pollock,  Con- 
tracts, 8th  ed.  56;  Leake,  Contracts,  6th  ed.  386;  Anson,  Con- 
iracts,  14th  ed.  137.) 
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CHAPTER   [\. 
THE    VICES    OF    CONSENT. 

Mistake. 

As  we  have  seen  ah'oxidv,  the  "  vices  of  eoiiseut  which  reiidex  a 
contract  voidable  in  the  sense  and  with  the  effects  explained  in  the 
preceding  chapter  are  three,  namely,  mistake,  dnress  and  fraud. 
(N.  C.  C.  134,  135,  136:  AI.  C.  C.  194.  195.  196. !  These  vic^ 
of  consent  must  be  explained  in  detail. 

The  voidability  -which  results  from  a  want  of  capacity  in  one 
of  the  parties  will  be  explained  under  the  head  of  capacity. 

Mistake  or  error. 

The  language  of  the  Egyptian  Codes  upon  this  "vice  of  con- 
sent"' is  very  unsatisf aatory . 

The  Native  Civil  Code  sa_\s,  Mf'sluke  is  a  cause  of  nullity  of 
consent,  when  it  relates  to  the  essentml  aspect  under  irhich  the 
thing  was  contemplated  in  the  coiitraef.     (N.  C.  C.  134.; 

The  Mixed  Civil  Code  i^ays,  Mistake  renders  the  consent 
void  ivhcn  it  affects  the  main  description  under  which  the  subject- 
matter  of  the  contract  has  been  regarded  iir  the  contract. 
(C.  C.  M.  194.) 

These  definitions  are  intended  to  be  an  improvement  on  that 
of  the  French  Code,  error  is  a  cause  of  iiidliti/  of  the  contract 
only  when  it  relates  to  the  substance  itself  of  the  thing  which  is 
the  object  of  the  cmitraet.  (C.  C.  F.  1110.)  But  all  the  defini- 
tions are  singularly  obscure.  The  kind  of  error  of  which  the 
codes  are  speaking  is  an  error  which  did  not  prevent  the  formation 
of  consent.  The  codes  say  nothing  about  the  kind  of  error  which 
prevents  any  contract  ever  being  formed,  or  as  French  "writers 
put  it,  makes  the  contract  inexistent.  Of  this  kind  of  error  there 
are  three  cases: — 

'1)  Error  as  to  the  nature  of  the  agreement,  for  example,  where 
one  man  intending  to  seU  an  object  to  another  delivers  it  to  him, 
and  the  other  receives  it  under  the  impression  that  it  is  a  gift,  or 
when  one  who  int^-nds  to  buy  a  house  and  believes  he  is  dioiiig 
so.  in  reality  signs  a  lease.     (I).  Rep.  Obliy.  n.  113.)     So.  in  a 
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'Quebec  case,  when  an  illiterate  man  signed  a  }>a.pv'i-  which  he  be- 
lieved to  be  an  order  for  goods,  and  it  was  really  a  promissory 
note.  (Banque  J mques-C artier  v.  Lalande,  1901,  II.  J.  Q.  20 
S.  C.  43.)  Or  when  a  man  effects  an  insurance  with  a  company 
which  he  believes  to  be  a  mutual  assurance  company  whereas  in 
fact  it  is  a  company  which  insures  for  fixed  premiums.  (Heq. 
6  mai  1878,  1).  80.  1.  12;  Bcsangon,  30  dec.  1891,  D.  92.  2.  157.) 
This  kind  of  error  is  sometimes  called  error  in  negofio. 

(2)  The  parties  to  the  contract  have  not  in  mind  the  same 
object.  For  example,  I  intend  to  sell  you  my  black  liorse  and 
you  think  you  are  buying  m^^  brown  horse.  (B.-L.  et  Barde, 
1,  n.  52;  Demolombe,  24,  nos.  49  and  87;  Colin  et  Capitant,  2, 
p.  295;  D.  N.  C.  C.  art.  1110,  n.  21.) 

(3)  The  error  consists  in  believing  that  the  obligation  has  a 
cause,  whereas  in  fact  it  has  none.  For  instance,  you  show  me  a 
will  made  by  my  father  who  has  just  died  containing  a  legacy  in 
your  favour  of  a  certain  house.  I  promise  that  you  should  take  a 
sum  of  money  instead  of  the  house,  and  you  agree,  and  I  sign  an 
undertaking  to  pay  you  this  sum  on  a  certain  date.  I  do  so 
because  I  believe  that,  as  my  fathea-'s  heir,  I  am  bound  to  pay 
you  the  legacy.  It  is  to  liberate  myself  from  this  obligation  that 
I  agree  to  pay  the  money  instead.  This  is  what  the  French 
writers  call  an  obligation  siir  fausse  cause.  It  has  been  explained 
earlier  in  this  work.     {Sicpra,  p.  52.) 

In  all  these  three  eases  there  is  no  contract.  The  whole  thing 
is  a  mistake.  (Aubrey  et  Ran,  5th  ed.  4,  p.  495,  note  5;  B.-L. 
et  Barde,  1,  n.  52.  Contrast  the  rule  of  the  German  law,  mfra, 
p.  278,  and  see  as  to  the  English  law,  infra,  p.  269.) 

But  the  error  which  is  a  vice  of  consent  is  not  of  this  kind;, 
the  parties  know  what  they  are  doing  and  what  it  is  about  which 
they  are  dealing.  The  contract  is  formed,  but  it  is  liable  to 
challenge.  It  is  necessary  then  to  examine  what  kind  of  error 
produces  this  effect. 

What  kind  of  mistake  makes  a  contract  voidable. 

It  is  not  every  mistake  which  will  be  a  ground  for  setting  aside 
a  contract. 

A  party  to  a  contract  may  be  under  serious  error  with  regard 
to  the  advantage  which  is  likely  to  accrue  to  him  by  the  contract. 
He  may  have  been  induced  to  give  his  consent  by  a  very  false 
process  of  nnisoning,  or  even  by  sheer  mistake  in  his  calculations. 


230  THE  LAW  OK  OBLIGATIONS. 

but  he  cannot  escape  from  his  contract  meroly  by  saying  that  he 
made  a  mistake  of  this  kind.  It  must  be  a  mistake  with  rcg-ard 
to  the  thing  which  is  the  object  of  the  contract.  It  must,  to  use 
the  traditional  expression,  be  a  substantial  or  essential  error. 
Whether  the  mistake  is  substantial  or  essential  is  a  question  of 
fact  in  the  particular  case.  (See  C.  A.  Alex.  7  janv.  1897, 
B.  L.  J.  IX.  UU:  C.  A.  AKx.  1  de<  .  1904,  B.  L.  J.  XVIL 
28.; 

But  what  are  the  marks  of  this  substantial  error? 

The  French  Code  giveis  no  light  upon  this.  It  says  merely:  — 
L'erreur  ned  loir  causae  de  rmlUte  de  la  conveidion  que  hrsqu'(dle 
tombe  sur  h  stthxtanrc  rnhm  de  In  choice  qui  en  est  V  oh  jet. 
(C.  C.  F.  1110.'  But  the  difficulty  is  to  know  exactly  what  we 
mean  by  the  "'substance  itself"'  of  the  thing.  (See  Rev.  Trim. 
1913.  p.  807.'  As  to  this  there  are  three  theories  which  find 
support  among  French  writers. 

(1.)  By  the  substanc<'  of  a  thing  is  meant  that  combination 
of  qualities  which  gives  to  the  thing  its  specific  character,  and 
distinguishes  it  accordiug  to  general  opinion  from  things  of  any 
other  kind.  The  combination  of  qualities  which  make  up  the 
animal  which  we  call  a  horse  is  different  from  the  combination 
of  qualities  which  make  up  the  animal  which  we  call  a  cow.  Or^ 
without  taking  such  an  extreme  instance,  two  things  may  re- 
semble each  other  in  many  respects,  or  in  general  appearance,  as, 
for  example,  flour  and  chalk,  and  yet,  according  to  the  common 
understanding  of  mankind,  be  clearly  different  things  i  A  mistake 
is  not  substantial  unless  it  consists  in  mistaking  a  thing  of  one 
kind  for  a  thing  of  another  kind.  A  mistake  as  to  the  quality 
of  a  thing  can  never  be  a  mistake  which  is  substantial.  A  horse 
is  always  a  horse,  and  a  bad  horse  differs  from  a  good  horse  not 
in  kind  but  only  in  quality.  A  picture  is  always  a  pictuiie, 
whether  it  is  by  an  old  master  or  by  a  modern  fabricator  of 
imitations.  A  candlestick  is  always  a  candlestick,  whether  it  is 
made  of  brass  or  of  gold.  The  purchaser  who  bought  a  horse,  or 
a  picture,  or  a  candlestick,  will  not  be  released  from  his  bargain 
because  he  is  able  to  show  that  he  had  in  mind  a  thing  of  a 
different  quality  from  that  which  has  been  delivered  to  him.  If 
he  bought  a  horse  and  has  got  a  horse,  there  is  no  mistake  as  to 
the  substance.;!.  It  will,  of  course,  be  otherwise  when  he  specially 
stipulated  for  a  certain  quality,  or  when  he  can  prove  that  the 
vendor  fraudulently  concealed  the  truth"  .\nd  it  will  be  other- 
wise w[i<Ti   there  is  a   mistake  a>  t()  \\\'-   \d>-\\\h\  of  a   thing,  as, 
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when  he  meant  to  bay  the  field  X.,  and  the  seller  thought  he  was 
selling  the  field  Y .  This  system,  still  supported  by  eminent 
authoritie«  in  Franco,  rests  upon  the  striet  interpretation  of  the 
words  la  subslaiice  meme  in  the  French  article.  (Aubry  et  Rau, 
5th  ed.  4,  p.  490;  Hue,  7,  n.  22;  Trib.  Civ.  de  Muret,  14  fevr. 
1886,  joint  a  Toulouse,  19  mars  1889,  S.  90.  2.  61;  Pau,  20 
janv.  1875,  D.  76.  2.  238.) 

(2.)  Other  authorities  say  that  what  is  meant  by  the  substance 
of  a  thing  is  not  necessarily  that  which  distinguishes  it  from  all 
other  kinds  of  things.  A  silver  candlestick  and  a  brass  candle- 
stick are  both  candlesticks,  but  the}^  are,  nevertheless,  different 
kinds  of  things.  They  would  not  be  put  by  deaku-s  in  the  same 
mercantile  class.  A  statue  or  a  picture  by  a  great  artist  is  a 
different  thing  from  a  copy  of  it  by  an  unknown  hand.  An 
"antique"  and  a  modern  imitation  of  it  are  two  different  things. 
When  the  absence  of  certain  qualities  changes  the  nature  of  the 
thing  so  that  it  becomes  a  thing  of  another  class,  these  qualitiiea 
are  substantial,  and  an  error  in  regard  to  them  is  "  substantial  ' 
error.  The  man  who  buys  plated  spoons  in  mistake  for  silver 
spoons,  gets  spoons  it  is  true,  but  spoons  which  according  to 
the  common  understanding  of  mankind,  are  spoons  of  a  different 
class.  (Colmet  de  Santerre,  5,  n.  16,  his,  11;  Demolombe,  24. 
n.  90.     Cf.  D.  Rep.  Ohlig.  n.  130.^ 

(3.)  Both  the  preceding  theories  have  this  in  common,  that 
there  is  no  mistake  as  to  the  substance  unless  the  two  things  differ 
in  such  a  way  that  ordinary  people  would  put  them  in  different 
classes.  The  mistake  as  to  the  substance  is,  so  to  speak,  objective; 
it  is  a  mistake  as  to  something  which  does  not  dejjend  upon  thie 
intentions  of  the  parties.  In  opposition  to  both  of  them  comes 
what  may  be  called  the  subjective  theory,  namely,  that  h\  the 
"substance"  of  the  thing  is  meant  that  quality  which  the  parties 
had  mainly  in  view  in  making  the  contract,  and  the  absence  of 
which,  if  it  had  been  known,  would  have  prevented  the  giving' 
of  th<'  consent.  In  the  words  of  the  Egyptian  Code  it  is  the 
essential  aspect  under  which  the  thing  ums  con  tew  plated  in  the 
■eontract.  (N.  C.  C.  134.)  This  is  the  view  which  is  now 
supported  by  most  of  the  writers  in  France,  and  is  generaUiy 
adopted  by  the  jurisprudence.  (Baudrj'-Lacantinerie  et  Barde, 
1,  n.  54;  Larombiere,  on  art.  1110,  n.  3;  Caen,  22  mars  1905, 
D.  1906..  5.  8;  Agen,  30  avril  1884,  D.  87.  1.  105.;  In  other 
words,  it  may  appear  that  in  the  particular  contract  a  quality; 
was  treated  as  substantial  which  mio-ht  not  have  been  so  considered 
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iji  another  routnu-t  lelutiiig-  to  the  same  thing.  The  quotioii 
always  is  a  question  of  I'aet.  /roulous<\  19  uiars  1889.  S.  90. 
2.  61.)  What  partieiiUir  quality  had  the  pailios  specially  in 
mind?  Tliis  theory  has  the  support  oi'  the  high  authority  pf 
Pothier,  w lie  says:  L'ei'reifr  annulle  la  coitrention,  nou  setdemenf 
l-(jr.-<qi('cUc  fombe  sur  ki  chose  mime,  mak  lorsquelle  iombe  snr 
hi  quaUte  de.  la  chose  que  les  confracfants  o)it  cue  pr'mcipalement 
en  me,  et  qui  fail  la  substaiicr  de.  cetie  choxc .  Pol liier  goes  on  to 
sav  if  I  want  to  buy  a  pair  of  eandlestieks,  and  I  mistake  (candle- 
sticks of  silver-plate  which  you  offer  to  me  for  silver  candlesticks, 
mv  mistake  annuls  my  consent ,  for  it  was  silver  candlesticks  that 
I  wantinl,  and  candlesticks  of  silver-phile  are  not  tlie  saini"  thing. 
^Oblig.  n.  18.; 

It  is  not  necessary  for  us  to  discuss  thi'  (piestion  if  the  language 
of  the  French  Code  will  bear  the  interpretation  which  the  sup- 
portei-s  of  the  subjective  theory  place  upon  it.  For  there  is  no 
reasonable  doubt  that  the  Egyptian  Codes  depart  from  the  lan- 
guage of  the  French  Code  precisely  in  order  to  make  it  clear  that 
the  Egyptian  legislator  prefers  the  subjective  theory.  It  is,  ac- 
cording to  tho  Native  Code,  the  essential  aspect  under  which  the 
thin;/  >nis  contemplated  in  the  contract,  which  the  court  has  to 
consider  in  deciding  if  the  mistake  is  a  cause  of  nullity.  (C.  C.  E. 
134.)  And  the  Alixed  Code  is  to  the  same  effect:  The  main 
description  under  n-hich  the  subjeet-m'fttt&r  of  the  contract  has 
fn'eu  regarded  in  the  contract.  (C.  C.  M.  194.)  If  there  has 
b(>cn  a  mistake  as  to  this  the  contract  can  be  annulled.  Any 
tjuality  is  substantial  if  the  parties  choose  to  make  it  .so.  Tho 
Egyptian  jurisprudence  is  in  this  sense,  as  indeed  also  is  tho 
French  jurisprudence  with  the  exception  of  a  few  isolated  deci- 
sions. The  Code  of  Quebec  intends  to  adopt  the  subjective  theory 
though  the  article  is  not  very  happily  expressed.  Error  is  a 
cause  oj  mdlity  only  when  it  occurs  in  the  nature  of  a  contract 
itself,  or  in  the  sulidance  of  the  thing  uMch  is  the  object  of  tlw 
contract,  or  in  some,  thing  which  is  a  principal  consideration  for 
making  it.  (C  C.  Q.  992.)  We  have  no  need  therefore  to 
consider  philosophical  definitions  of  "substance."  No  doubt, 
when  the  two  things  ol'  which  one  is  mistaken  for  the  other  differ 
60  widely  that  logicians  would  say  the  different  was  one  of  sub- 
stance, the  presumption  is  that  the  mistake  will  annul  the  contract. 
But  this  is  not  always  so,  at  any  rate,  if  we  consider,  as  most 
pcoph-  do,  that  a  difference  of  material  creates  a  differejice  of 
.substance.       Silver  goods   and   plated  goods   belong   to   diffennit 
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•classes  oi'  goods  in  a  couiuicix-ial  sense,  but  if  I  bii\  a  jtaii;  (,)i' 
antiquo  candlesticks  because  they  are  good  examples  of  the  art  of  a 
period  or  because  they  ha/ppened  to  belong  to  Napoleon,  it  may  be 
quite  immaterial  to  me  whether  they  are  made  of  silver  or  silver- 
plat  (\  I  may  have  thought  they  were  silver  when  I  bought  them, 
but  1  t'ould  not  get  the  sah'  set  aside  on  tin;  ground  that  the 
■candlesticks  were  not  genuine  silver,  I'or  the  material  of  which 
they  were  made  was  a  mere  secondary  consideration.  A  modern 
legal  writer  has  analysed  the  meaning  of  "  substance "  in  this 
way.  He  says  qualities  are  to  be  considered  as  substantial:  ,1) 
which  determine  the  species  of  the  thing,  that  is,  its  fulling  into 
•one  category  or  another;  (2)  which  by  usage  are  treated  as  sub- 
stantial, and  are  presumed  to  have  been  so  regarded  by  the  parties; 
(3)  which  on  account  of  the  special  circumstances  of  the  contract 
have  been  made  substantial  by  the  parties.  (R.  Fubini.  in  Rev. 
Trim.  1902,  p.  301.) 

When  the  mistake  would  fall  under  the  lirst  or  second  liead 
there  is  a  presumption  that  the  mistake  is  essential.  When  the 
mistake  falls  under  the  third  head  it  depends  upon  the  circum- 
stances of  the  particular  contract  if  it  is  to  be  considered  essential. 
But,  as  we  have  seen,  even  if  the  mistake  is  as  to  the  category  to 
which  the  thing  belongs,  as  when  silver-gilt  candlesticks  are 
bought  as  gold,  it  is  still  competent  to  show  that  this  mistake  was 
une.ssential,  because  the  things  were  bought  as  works  of  art  or 
relics. 

Examples  of  essential   mistake. 

Modern  instances  in  which  the  error  has  been  held  to  be 
essential  are  the  following:  — 

♦     Seeds  of  autumn  wheat  sold  as  spring  wheat.     (Cass.  24  juin 
1867,  D.  67.  1.  248.) 

The  sale  of  the  bare  ownership  of  an  innnoveable,  when,  un- 
known to  the  vendor  and  the  purchaser,  th.e  usufructuary  was 
dead  at  the  date  of  the  sale.  (Paris,  13  dec.  1856,  D.  -37.  2.  73; 
R.eq.  8  mars  1858,  D.  58.  1.  277.) 

An  insurance  with  a  mutual-insurance  compauA  when  the 
assured  thought  he  was  dealing  with  a  company  which  insured 
him  for  a  lixed  premium.  ,Roq.  6  mai  1878,  D.  80.  1.  12.  Cf. 
Besangon,  30  dee.  1891,  D.  92.  2.  157.) 

A  picture  bought  as  the  original  work  of  a  certain  master, 
when  in  fact  it  is  not  so.  The  fact  tliat  the  picture  by  another 
hand  has  bcvn   touched   u]^  and   signed   bv  rlic   master  does  not 
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make  it  his  woik.      .Paris.  19  jaiiv.    1898,  sous  Cass.  2o  juilL 

1900,  1).  1904.  1.  611.) 

An  artitlr  bought  as  an  'antique  '  when  in  fact  it  is  not  so.' 
(^Cass.  -Jb  oet.  1886,  D.  87.  1.  105:  C.  A.  Alex.  19  mars  1913, 
B.  L.  .T.  XXV,  289:  D.  X.  C.  (".  art.  1110,  n.  56.) 

l>ul  in  the  east'  of  the  pietnre  or  ul'  the  "anti(iui'"  it  must  not 
appear  that  the  buyer  knew  {\\vvv  was  a  doubt  as  to  the  authenticitr 
and  reliod  upon  his  own  judonient.  This  point  will  be  touched 
on  again  in  speaking  of  the  mistake  of  one  party  only. 

Othei  illn>tratioii>  from  the  jurisprudence  of  essential  mistake 
are:  — 

Mistake  a^  to  the  sex  of  an  animal  when  this  aH'eets  the  use 
which  is  to  bo  made  of  it.     (D.  lUp.  vo.  Oblig.  n.  132.) 

An  animal  sold  as  having-  a  certain  pedigree  wh<'n  this  is  not 
trii.-.      ,Caen,  22   mars  .1905,   D.    1906.    5.   8.) 

Aji  object  sold  as  a  unicpie  example  of  its  kind,  when  other  ex- 
amples exist.  This  is  a  good  illustration  of  the  application  of  the 
subjective  theory.  A  collector  will  be  inclined  to  pay  more  for  au 
object  if  he  believes  it  to  be  a  unique  example.  This  may  be 
for  him  the  essential  aspect  muler  iiMcJi  the  thing  is  contem- 
plated.       , 

In  a  Belgian  case  a  collector  of  orchids  bought  an  orchid  which 
the  vendor  declared  to  be  unique.  This  statement  was  made  in 
good  faith,  but  was  untrue  in  fact.  The  vendor  had  previously 
sold  "a  similar  orchid  to  another  purchaser,  but  he  had  bw'n  told 
by  this  purchaser  and  believed  that  this  example  had  perished. 
The  sale  of  the  second  orchid  was  anntilled  as  made  under  essential 
error.  'Trib.  Comm.  de  Brnxelh>s.  27  mars  1906,  D.  1906.  5. 
63., 

The  sale  of  a  niimher  of  hales  of  nK'rchandise  unopened  and  sold 
on  the  footing  that  they  contained  goods  of  the  same  kind  and 
value  as  those  in  a  bale  which  had  b(x>n  opened,  wher(>as  in  fact 
the  unopened  bales  were  of  less  value.      TCass.  5  nov.   1900,  D. 

1901.  1.  71.) 

,  ,  The  sale  of  goods  by  sample  when  the  goods  are  not  up  to  thje 
sample.  The  Mixed  Court  of  Appeal  says,  Vne  }mreiU-e  action 
nst  motivee  en  effei  par  ['absence  dans  la  marchandise  veiid^ie  de 
certaines  qiudiles  sahstantlvlhs  que  Vechantillon  soumis  y  await 
laisse  croirt,  absence  de  qiudile  conslituant  I'erreur  sur  la  substance 
dc.  nature  a  vicier  le  consent ement.  (C.  A.  Alex.  13  mai  1914, 
Gaz.   Trib.  4,  n.  448.) 
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The  sale  of  a  machine  as  being-  of  a  c-ertain  horse-power,  when 
in  fact  it  is  not.     (C.  A.  Alex.  27  mai  1908,  B.  L.  J.  XX, 257.) 
These  may  serve  as  examples. 

Mistake  as  to  some  quality  which  the  parties  showed  they 
regarded  as  essential. 

There  is,  of  course,  no  difficulty  in  annulling'  a  contract  of  sale 
or  any  contract  for  the  transfer  of  a  thing,  ifthe.  thiiig  does  not 
possess  a  certain  quality  for  which  the  transferee  expressly  stipu- 
lated.     If  a   man,   for  example,   subscribes   for  an  eneyclopLtlia 
which  is  to  be  sold,  and  stipulates  that  he  is  to  g-et  a  certain, 
edition,  he  cannot  be  compelled  to  take  another  edition.      (Req. 
24  fevr.  1875,  D.  75.  1.  464.)     In  such  a  case  it  is  not  necessary 
to   rely    on    the    principle    oi"    essential    error.      The    broad    rulo 
that   one  party   to   a  contract  cannot   insist  on  performance   by 
the  other  party   if  he   himself  is   in   breach  of   the   contract  is 
sufficient   to   dispose   of   the   case.      (See   supra,   p.    88.)      But 
when  there  is  no  express  stipulation  of  this  kind  it  may  never- 
theless appear  that  the  vendor  knew  the  purchaser  was  relying 
upon  the  thing  p'ossessing  a  certain  quality,  or  being  suitable  for 
a  certain  purpose.     And  if,  as  a  matter  of  fact,  the  thing  does, 
not  possess  this,  quality,  or  is  altogether  unsuitable  for  the  purpose 
in  question,  the  sale  may  be  annulled  for  essential  error.     In  a 
Frenclr  case  a  piece  of  ground  was  sold  to  be  the  site  of  a  school.. 
The  vendor  knew  that  it  was  destined  b,v  the  purchaser  for  this 
purpose.     According  to  law  a  school  could  not  be  built  on  a  site 
of  less  than  a  certain  size.     The  site  sold  here  was  too  small  to 
satisfy  the  requirements  of  the  law.     The  sale  was  annulled  for 
essential  error.     (Orleans,^18  janv.  1895,  D.  95.  2.  417.) 

Is  mistake  a  cause  of  nullity  in  unilateral  as  well  as 
bilateral  contracts? 

The  law  makes  here  no  distinction  between  unilateral  and 
bilateral  contracts,  and  we  are  not  entitled  to  make  any.  If  I 
give  you  a  gold  watch,  not  knowing  it  to  be  gold,  I  have  the  same 
right  to  annul  the  contraict  as  if  I  had  sold  it  to  you.  (Baudry- 
Lacantinerie  et  Barde,  1,  n.  57;  Colniet  de  Santerre,  5,  n.  16, 
Us  111.)  But  in  the  unilateral  contracts,  such  as  gift,  or  loan 
for  use,  the  person  who  receives  the  thing  even  though  he  was 
under  an  essential  mistake  has  no  interest  in  annulling  the  contract, 
or,  at  any  rate,  it  seems  difficult  to  imagine  a  case  in  which  he 
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would  luivo  au  iiitoiest.     It  will  therefore  be  only  the  other  party 
who  ean  rhalli'Uii'c  thi>  conti'ac^t  on  this  ground.       Hue.  7.  ii.  26.) 

Does  the  mistake  need  to  be  mutual? 

-Vccordiui:-  to  tiu'  Freueh  writers  it  is  not  nect^ssary  that  both 
parties  shoukl  Ix^  under  a  mistake;  it  is  enough  that  one  party 
oidy  should  be  undiH'  essential  error.  The  arguments  in  favour 
of  this  opinion  are  these:  — 

1.  The  eode  does  not  make  any  distinction  between  mistake 
common  to  both  parties  and  the  mistake  of  one  party,  and  upon 
general  principles  we  are  uot  entitLied  to  introduce  a  distinetioii 
which  the  code  does  not  make. 

.2.}  It  is  admitted  that  the  otiier  vices  of  consent,  namely, 
fraud  anil  violence,  vitiate  the  contract,  although  they  affect  the 
will  of  one  party  only.  Why  should  it  be  different  with  error 
which  the  code  seems  to  plac^  upon  the  same  line  Avith  these  as  a, 
vice  of  consent? 

,/3.)  As  wo  siiall  see  later,  there  are  some  cases  in  which  mis- 
take as  to  the  person  is  a  cause  of  nullity.  Now  here  the  law 
cannot  possibh'  require  that  the  mistake  should  be  shared  by  both 
parties.  Why  then  should  this  be  a  requisite  in  the  other  oases? 
(Anbry  et  Eau.  oth  ed.  4,  p.  496;  Baudry-Lacantinerie  et  Barde, 

I.  n.  60;     Demolombe,    24,    n.    96,    and    n.    101;     Laurent,  15, 

II.  002:   Pdiid.  frai/r.  vo.  Ohlifj.  n.  7158;  Giorgi,  Ohhligazioni, 
IV.  n.  67:  and  especially,  Bufnoir,  Propriefe  et  Contraf,  p.  598.) 

A  Jourlh  reason  may  be  added. 

(4.)  The  Roman  law  did  not  require  the  error  to  be  common. 
(Dig.  18.  1.  45;  .Savigny,  SijHiem  des  JiPAiiifje)/  Rdmhche))  RecMs, 
3,  p.  293;   Translation  by  Guenoux,  3,  p.  308.) 

But  it  must  be  admitted  tliat  there  are  strong  practical  con- 
siderations against  setting  aside  a  contract  on  the  ground  of  the 
mistake  of  one  })art3'^  Avhen  the  other  party  was  perfectly  innocent. 
Some  Frejich  authorities  dispute  that  this  is  the  kind  of  mistake 
wliich  the  code  contemplates.  (Larombiere,  on  art.  1110,  n.  3; 
Troplong,  Vrnlc,  1,  n.  15;   Hue,  7,  n.  25.) 

And  in  spite  of  th<>  arguments  of  most  of  the  commentators,, 
no  ca.se,  so  far  as  I  am  aware,  can  be  f(jiind  in  which  (he  court 
lias  animlled  a  contract  on  the  ground  of  the  mista'ke  of  one 
party  wliere  the  other  partj^  was  in  absolute  good  faith,  was 
unaware  of  thr  mistake,  and  was  uiidi  r  no  duty  to  make  sure 
■•hat  no  njisunderstanding  existed.      .\n  illustiation   is  furnished 
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b}'  an  Egyptian  case.  Tlic  syndics  of  a  hankrupt-ostato  com- 
promised a  claim  wliich  they  had  again.st  a  company  in  respeat 
of  a  debt  due  to  the  bankrupt.  The  syndics  believed  that  the 
debt  was  a  chirographic  debt  whereas  in  truth,  it  \\as  secured  by 
a  hypothec.  In  an  action  by  them  against  the  comj^any  to  annul 
the  compromise  on  the  ground  of  fraud  and  error  it  was  held 
that  fraud  had  not  hv.cn  proved.  It  was  true  that  the  compa-ny 
had  not  explained  that  the  debt  was  secured,  but  they  might  have 
thought  that  this  fact  was  known  to  the  syndics.  The  court, 
however,  annulled  the  contract  on  the  ground  of  the  unilateral 
mistake  of  the  syndics.  (C.  A.  Alex.  30  mars  1915,  B.  L.  J. 
XXVII,  250.)  But  here  the  court  considered  there  was  a  duty 
of  disclosure.  The  reason  why  the  reticeiice  was  not  fraudulent 
was  that  it  was  not  proved  that  the  company  knew  the  syndics  ta 
be  mistaken  as  to  the  security.  (Cf.  Rec^.  12  janv.  1863,  D.  63. 
1.  302:   cf.  C.  A.  Alex.  19  mars  1913,  B.  L.  J.   XXV.  239.) 

English  law  as  to  this. 

In  the  English  law  the  mistake  must  be  mutual  or  the  mistake 
of  one  party  must  be  known  to  the  other,  and  it  must  be  undH.'r- 
stood  on  both  sides  that  the  contract  is  conditional  on  the  existence 
of  the  supposed  state  of  facts.  The  facts  not  being  as  supposed 
the  basis  of  the  agreement  fails.  (Smith  v.  Hughes,  1871,  L.  R. 
6  Q.  B.  597;  40  L.  J.  Q.  B.  221 .  See  PoUook,  Contracts,  8th  ed. 
p.  515;  Anson,  Contracts,  14th  ed.  p.  171;  Leake,  Contracts, 
6th  eil .  p .  225 .    See,  mfra,  p .  273 . ) 

Mistake  induced  by  other  party. 

From  the  case  of  a  purely  unilateral  mistake  we  must  distin- 
guish the  ease  where  the  error  has  been  induced  b^'  the  other 
party,  and  also  the  case  where  the  other  party,  thoug-h  lie  did  not 
induce  the  mistake,  was  aware  of  its  existence  and  chose  to  taka 
advajitage  of  it.  Such  conduct  amounts  to  fraud,  if,  but  for  it, 
the  other  party  would  not  have  contracted.  ^'Colmet  de  Santerre, 
5th  ed.  5,  n.  16,  his  III;  Fand.  franc.  Ohlig.  n.  7156;  infra,. 
p.  274  and  p.  315.) 

But  take  a  case  where  the  other  party  is  in  i^erfect  good  faith. 
For  example,  I  am  a  picture  buyer,  and  I  find  in  a  dealer's  shop 
an  unsigned  picture  which  I  believe  to  be  a  Rembrandt.-  The 
dealer  offers  it  as  a  picture  by  an  unkno\\n  painter.     I  do  not 
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r-oiumunicato  to  him  my  opinion  that  it  is  a  Rembrandt,  because 
that  might  destroy  my  ehante  of  getting  a  great  bargain,  and  I 
buv  the  pii'turr.  Subsequently,  I  discover  that  my  ascription 
of  the  work  to  liombrant  was  mistaken.  Can  I  get  the  sale 
anuuHod  on  the  ground  of  my  mistake?  Surely  not.  If  the 
deah'r  had  sold  me  a  pair  of  silver-gilt  candlesticks  easily  mis- 
taken for  gold,  or  a  sham  Etruscan  vase,  it  would  have  been  his 
<luty  to  point  out  to  mo  that  the  things  were  not  what  tli^ey 
stH?med.     (See  Agen,  30  avril  1884,  D.  87.  1.  105.) 

But  the  picture  was  an  unsigned  work;  it  was  not  passed  off 
as  a  Rembrandt,  and  he  did  not  know  that  I  believed  it  to  be  bj 
that  master.  The  true  view  of  such  a  case  seems  to  be  that  there 
is  not  any  mistake  on  the  part  of  the  purchaser.  He  knows  that 
he  is  making  a  speculation.  In  his  opinion,  to  keep  to  the 
illustration,  the  picture  is  by  Rembrandt,  but  whatever  faith  he 
may  have  in  his  own  judgment,  he  knows  he  is  not  infallible. 
He  d(>cides  to  take  the  risk,  and  to  get,  probably  for  a  low  pricei 
41  picture  which  niav  turn  out  to  be  of  considerable  value.  The 
principle  to  be  ajiplied  is  analogous  to  that  apjdied  in  the  case  of 
41  compromise.  The  party  to  the  compromise  may  bo  mistaken 
as  to  the  rights  which  ho  surrenders,  but  he  prefers  not  to  run  the 
risk  of  an  action,  and  he  cannot  get  the  compromise  set  aside  on 
the  ground  of  his  mistakt;.  So,  here,  the  purchaser  wants  to  get 
a  valuable  thing  for  a  small  price,  and  ho  takes  th(^  risk  of  his 
judgment  as  to  its  value  being  erroneous.  When  the  fair  infer- 
ence from  the  facts  is  that  the  purchaser  bought  the  thing  for 
what  it  was,  for  better  for  worse,  relying  upon  his  own  judgment, 
ill)  cannot  challenge  the  contract  on  the  ground  of  mistake  if  his 
judgment  turns  out  to  have  been  wrong.  ''See  Bruxelles,  8  nov. 
1856,  D.  57.  2.  110.) 

The  result  of  the  French  juiifiprudi'iiee  is  to  Iiold  that  contracts 
cannot  be  annulled  on  the  ground  of  the  mistak<^  of  one  ])arty 
unless  this  mistake  is  in  regard  to  an  element  which  was, treated 
bv  both  parties  as  a  condition  of  the  contract.  See  Cass.  24  juin 
18G7,  1).  67.  1.  249:  Cass.  29  .janv.  1896,  1).  96.  1.  556v) 
The  authors  who  maintain  that  as  a  inaltcr  of  principle,  we  cannot 
make  this  limitation  which  is  not  made  by  the  code,  ]iav<!  to  iind 
.-omo- means  of  preventing  the  manifest  injustice  which  might 
arise  from  the  application  of  the  rule  that  the  mistake  of  one 
f>arty  is  sufficient.  If  the  purchaser  seeks  to  get  the  contract 
set. aside  on  the  ground  of  a  mistake  of  his,  for  which  the  vendor 
"was  in  no  way  responsible  ;ind  of  which  he  was  ignorant,  then,  at 
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any  rate,  the  purchaser  inusl  jiiake  good  to  \hv  vendor  aay  losa 
which  has  boen  caused  to  him.  If,  to  re\ert  to  the  illustration, 
by  buying  the  picture,  I  prevented  the  dealer  froim  selling  it  to 
another  purchaser,  I  nnist  compensate  him  for  this  loss.  (Colmet  de 
Santerre,  5th  ed.  5,  n.  16,  bis  IV;  Baudry-Lacantinerie  et  Barde, 
■  1,  n.  60;  Pand.  frang.  Oblif/.  n.  7159.)  But  they  are  not  agreed 
whether  the  damages  are  due  for  breach  of  contract  or  for  fault. 
Ma<t  of  them  say  the  liability  is  for  fault.  In  the  case  supposed 
it  was  a  quasi-delict  on  the  part  of  the  purchaser  not  to  ask  the 
seller  for  more  explanation.  Laurent  does  not  agree  with  this, 
and  denies  that  in  such  a  case  there  is  anything  in  the  nature  od; 
■delictual  fault.  (15,  n.  502.)  M.  Barde  considers  that  we  have 
here  the  special  kind  of  fault  to  which  Ihering  has  given  1  he  name 
culpci  in  contrahmdo.  i  See  as  to  this  category  of  fault,  supra, 
p.  189,  and  infra,  p.  388.)  The  fault  is  not  a  breach  of  contract, 
but  it  arises  out  of  the  contract.  By  entering  into  the  contract 
the  purchaser  undertook  to  guarantee  the  seller  against  any  loss 
•caused  to  him  by  the  purchaser's  fault  in  that  connectiion. 
(Baudry-Lacantinerie  et  Barde,  I.e.)  The  question  is  interest- 
ing but  not  very  practical.  It  will  in  many  cases  be  impossible 
for  the  purchaser  to  prove  that  he  was  in  error,  if  he  said  nothing 
to  the  seller  to  indicate  his  state  of  mind.  But  where  the  condi- 
tions were  not  expressed,  circumstances  may  be  proved  which  en- 
title the  court  to  infer  that  the  seller  knew  of  the  purdiaser's 
state  of  mind.  In  particular  the  price  paid  will  be  an  important 
indication.  If  the  purchaser  has  paid  the  price  of  real  diamonds 
for  diamonds  made  of  paste,  the  court  will  hardly  believe  the 
seller  if  he  says  he  was  not  aware  of  the  purchaser's  mistake. 
Questions  of  this  kind  as  to  mistake  arise  most  frequently  in 
contracts  of  sale,  but  the  same  principles  apply,  mutatis  mutandis, 
to  other  contracts. 


Mistake  as  to  the  person  or  as  to  a  quality  of  the  person. 

The  Egyptian  Code  says  nothing  about  this,  but  it  no  doubt 
intends  to  preseiTe  the  French  law  that  mistake  as  to  the  person 
is  not  a  cause  of  nullity  unless  the  principal  cause  of  the  contract 
was  the  consideration  of  this  person.  (C.  C.  F.  1110.^  In  many 
■cases  the  identity  of  the  person  with  mIioui  one  is  contracting  is 
immaterial.  If  I  sell  goods  for  cash  to  John  under  the  impres- 
sion that  he  is  William  the  error  is  immaterial.  But  if  I  sell 
on  credit  nlying  upon  William's  reputation  the  error  is  essential. 


240  THE  LAW  OF  OBLIGATIONS. 

A  mistake  as  to  the  person  may  be  a  ground  lor  animliiug  the 
contract  in  all  case^  where  his  identity  is  the  principal  reason  for; 
irivinfr  the  consent.     A  man  who  marries  a  woman,  or  adopts  a 
ihild.  or  makes  a  gratuitous  loan  or  a  gift,  or  goes  into  partner- 
ship with  another,  or  gives  a  commission  to  an  artist,  can  got  the 
contract  annulled  if  lie  >hows  that  lie  was  mistaken  in  the  identity 
ol'  thf  other  party.      ^liaudry-Lacant .  et  Barde,  1,  n.  62;    Huc^ 
7.  II.  27.     See  C'a^s.  ehambr<>s  reunies,  24  avr.   1862,  D.  62.   1. 
I.J.3.,      And  in  same  cases,  the  error  will  be  essential  though  it 
is  not  as  to  the  identity  of  the  person,  but  ;as  to  some  quality  of 
the  i^H'i-son,  provided  that  it  was  specially  in  view  ol'  this  quality 
that  the  consent  was  given.     For  example,  the  character  or  the 
-^«ccupation  of  the  other  party  may  be  an  essential  consideiation. 
In  a  French  case  a  man  sold  his  business  as  an  ageuf  d'affaires. 
It  turned  out  later  that  the  seller  was  an  ex-convict  ^vho  had  been 
carrying  on  the  business  under  an  assumed  name.     It  was  held 
that  the  purchaser  could  annul  the  sale  on  the  ground  that  the 
character  of  the  seller  was  an  important  element  in  such  a  business. 
The  continuance  of  the  clientele  depended  on  the  conHdence  of  the 
public  in  him.      (Aix,  21  d6c.   1870,  D.  71.   2.   79.)     So,   tha 
character  of  the  lessee  of  a  house  may  injuriously  affect  the  value 
of  the  property,  and  the  lessor  who  was  mistaken  as  to  the  occupa- 
tion of  the  lessee  may  be  entitled  to  get  the  lease  annulled.     (Dall. 
Re^.  Ohlig.  n.  124. j     It  has  been  held  in  France  that  when  thie 
lessor    k't    his    house  to  a  woman   believing  her  to   be  of  good 
character,  and  afterwards  discovered  that  she  was  a  jemme  (foJmite^ 
he  could  get  the  contract  set  aside .     (Trib .  Civ .  de  Nantes,  10  j uill. 
1894,  Gaz.  Pal.  94.  2.  176.)     This  decision  has  been  criticised.. 
(Baudry-Lacantinerie  et  Wahl,  Lounge,  3rd  ed.   1,  n.  55.)     It 
seems,  nevertheless,  to  be  a  correct  application  of  the  principle. 
The  (juestion  here,  as  in  other  cases,  is,  would  the  party  havti 
given  his  consent  if  he  had  not  been  under  the  mistake  as  to  the, 
person  r"     The  French  Code  does  not  say  the  mistake  as  to  thei 
person  must  be  a  mistake  as  to  identity  in  the  literal  sense. 
iS^So,  also,  in   the  contract  of  fire  insni-anoe.      .1   mistake^  with 
regard  to  the  profession  of  the  assuiwl  may  very  well  be  essential, 
because  in  some  busiuess<\s  the  risk  of  tire  is  nuich  greater  than 
in  others,      (b.   N.  C.  C.  art.   1110,  n.   150.     See  ib.   vol.  4, 
p.  869,  and  Req.  4  mai  1904.  D.  1905.  5.  25.) 
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Mistake  as  to  solvency  of  other  party. 

*^'  A  mistake  as  to  the  solvency  of  the  other  party  is  not  a  cause 
of  nullity  unless  his  solvency  was  made  a  condition  of  the  contract. 
(Keq.  5  aout  1874,  D.  75.  1.  105,  S.  75.  1.  366.)  The  seller 
who  discovers  that  his  purchaser  has  become  insolvent  or  bankrupt 
has,  subject  to  certain  conditions,  the  right  to  retain  the  thing  sold 
or  to  revindicate  it.  (See  C.  C.  E.  281/353;  N.  Comm.  C.  383; 
M.  Comm.  C.  398.)  But  he  cannot  get  the  sale  annulled  for 
mistake.  To  allow  this  would  be  to  open  a  very  wide  door.  A 
mistake  as  to  solvency  may  be  considered  as  a  mistake  of  motive. 
The  seller  would  not  have  made  the  contract  if  he  had  known  the 
other  party  to  be  insolvent,  but  solvency  is  merely  an  accidental 
quality  of  a  person. 

Mistake  as  to  quality  of  the  person. 

According  to  the  prevailing  view  in  France,  a  mistake  as  to  the 
person,  in  order  to  be  a  cause  of  nullity,  must  be  either  a  mistake 
as  to  tho  identity  of  tlie  other  part}-,  or  a  mistake  as  to  his  civil 
personality,  such  as  dealing  with  him  as  the  heir  of  another  when 
in  fact  he  is  not  so.  In  addition,  a  mistake  as  to  his  occupation 
or  profession  may  be  essential  as  explained  above,  but  a  mistake 
as  to  his  moral  character,  his  talents,  his  fortune,  his  nationality, 
or  religion,  can  never  be  a  cause  of  nullity  of  contract.  There 
are  of  course  many  cases  in  which  a  mistake  of  this  kind  is 
altogether  immaterial.  But  there  are  other  cases  in  which  it  is 
equally  clear  that  but  for  the  mistake  the  other  party  would  not 
have  contracted.  Nevertheless,  according  to  the  Cour  de  Cassa- 
tion, the  contract  cannot  be  annulled  on  the  ground  of  the  mistake. 

The  question  if  mistake  as  to  the  moral  character  of  the  other 
party  can  ever  be  essential  has  arisen  almost  exclusively  as  to 
marriage. 

Mistake  as  to  the  person  in  the  case  of  marriage. 

It  is  obvious  that  in  regard  to  marriage  there  are  considerations 
which  do  not  apply  to  other  contracts.  Marriage  is  indeed  based 
upon  the  contract  of  the  parties,  but  it  is  more  than  a  contract, 
it  is  a  status  arising  out  of  a  contract.  The  French  Code  has 
a  special  article  as  to  mistake  as  a  ground  of  nullity  of  marriage: 
Lorsqu'il  y  a  eu  erreur  dans  la  personne,  le  mco'iage  ne  pent 

w.  16 
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etre  affjique  que  par  celm  des  deiix  eiiQHX__qui  a  ete  indiiit  en 
Sig:^1-(C.  C.  F.  180.) 

As  to  the  expression  rrrriir  dau-^  hi  pry.^onne,  there  has  been 
much  controversy. 

(1)  Mistake  as  to  identity. 

It  i^  agi-eeJ  on  all  hands  that  a  mistake  \vith  regard  to  the 
physical  identity  of  the  other  party  is  a  ground  of  nullity. 
Whin-e  there  is  personation,  that  is  the  substitution  of  one  person 
for  another,  as  when  a  man  believes  that  he  is  going-  through  the 
ceremony  of  marriage  with  a  certain  woman  and  when  she  lifts 
her  veil  he  discovers  that  she  is  another  woman,  the  mistake  is 
essential.  There  is  controversy  here  as  to  whether  the  marriage 
is  voidable  or  void  ah  iniiio,  but  this  subject  belongs  rather 
to  the  law  of  persons.  (Deniolombe,  3,  n.  251;  B.  L.  et  Houques 
Fourcade,  Pcrmnucs,  3,  n.  1719;  Aubry  et  Rau,  5th  ed.  7, 
p.  97.) 

(2)  Mistake  as  to  civil  status. 

It  is  likewise  generally  agreed  that  the  mistake  is  essential 
if  it  i^s  as  to  the  civil  status  of  the  other  party.  For  example, 
la  woman  believes  she*  is  marrying  a  man  of  a  certain  name  and 
■'■  family  whereas  his  papers  of  identity  are  forged  and  he  is  not 
entitled  to  the  name  which  he  bears.  So  in  an  old  case  the  court 
annulled  a  marriage  where  a  Spanish  prisoner  interned  at  Bourges 
had  by  the  aid  of  false  papers  passed  himself  off  as  entitled  to  a 
civil  status  which  was  not  his.  (Bourges,  6  aout  1827,  S.  29.  2. 
40,  D.  29.  2.  72;  D.  Bep.  vo.  Mmiage,  n.  71.) 

In  another  case  a  man  produced  a  birth  certificate  and  other 
papers  showing  that  he  was  the  Comte  de  Toulouse  Lautrec  and 
in  that  character  induced  the  plaintiff  to  marry  him.  In  fact 
he  had  no  right  to  this  name;  the  court  annulled  the  marriage., 
(Paris,  12  mars  1903,  D.  1903.  2.  191.)  The  French  doctrine 
r"  ao-rees  that  such  a  mistake  is  essential  but  onlv  when  the  con- 
vid<'ration  of  the  civil  status  was  the  determining  cause  of  the 
consent  of  the  other  to  marry. 

This  was  also  the  prevailing  view  of  the  Canon  law  on  which 
the  French  law  of  marriage  was  based.  It  is  thus  expressed  by 
M.  Esmoin:  Tjerraur  sur  Jes  qualitcs  de.  la  persanne  sera  regardee 
comme  sujfisantr  pour  ai/nulcr  le  mariaffe,  foutes  les  fois  que  les 
qualites  supposees  auraicnt  pour  efjel,  de  donner  au  conjoint  une 
individiialiie  dv'de  et  soeiale  connue  de  Vautre  conjoint,  et  autre 
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■que  cellc   qui   liil  appartlent    en   realite.     [^Mariage    en   Droit 
Cmumique,  1,  p.  316.) 

(3)  Mistake  as  to  moral  qualities. 

The  prevailing  opinion  is  that  no  mistake  with  regard  to  a 
quality  of  the  other  person,  however  important  the  mistake  may 
b-e,  is  a  ground  for  annulling  the  marriage.  Pothier  thus  states 
the  old  French  law  on  the  point:  Si  j'ai  eponse  Marie  la  croymit 
nobh,.  quoiqiCelle  soil  de  la  p'liis  basse  roture,  on  la  cfroymit  ver- 
tueime,  quqj.qii  clle  se  fat  pmstituee,  ou  la  croyant  de  bonne 
renommee,  ■quoiqii' elle  ait  ete  fletrie  par  justioe;  dmis,  tous  ces  cos, 
le  ynwiage  que  fai  contracte  avec  elle,  ne  laisse  pas  d'etre  valable 
nonobstant  Verrew  dans  laquelle  j\ai  ete  a  son  sujet.  {Traite 
du  Contrat  de  Mariage,  7i.  310.) 

This  was  the  principle  of  the  Canon  law.  (See  Esmein,  Le 
Mariage  en  Droit  Canonique,  1,  p.  313,  and  authorities  cited.) 
There  is  every  reason  to  believe  that  the  French  Code  intended  to 
preserve  the  traditional  rule. 

The  Cour  de  Cassation  gave  effect  to  this  rule  in  a  strong  case. 
A  Avife  discovered  after  marriage  that  her  husband  was  an  ex- 
■convict.  It  was  held  that  she  could  not  get  the  marriage  annulled 
however  clear  it  might  be  that  she  would  not  have  entered  into  the 
marriage  if  she  had  known  the  real  facts.  {(Jhambres  reunies, 
•24  avril  1862.  D.  62.  1.  153.) 

Hue  argues  that  certain  other  attributes  besides  civil  status, 
•namely,  nationality,  religion,  physical  capacity  for  generation,  and 
freedom  from  religious  vows  of  chastity,  arc  also  qualities  to  be 
regarded  as  essential,  and  that  a  mistake  with  regard  to  one  of 
them  will  be  a  ground  of  nullity.  (2,  n.  76.)  Demolombe 
maintains  that  an  error  as  to  a  quality  of  a  person  may  be  so 
serious  and  so  essential  that  the  court  has  power  to  consider  it  as 
an  error  dans  la  personne.  (3,  n.  253.)  And  there  are  one  or 
•two  isolated  decisions  of  the  courts  in  fhis  sense.  The  strongest 
case  is  that  in  which  there  has  been  a  concealment  of  pregnancy. 
For  example,  it  has  been  held  que  Verreur  siir  les  qualites  (autre- 
ment  dit  la  personne  morale)  de  I'un  des  epoux  pent  motiver 
Vcmnulation  du  mariage,  avec  dommages-interets  an  profit  de 
I'epoux  trompe,  lorsqu'elMe  est  telle,  si  grave,  si  essentielle,  qiielle 
est  appreciee^pctr  les  juges  comnne  une  erreur  sur  la  personne 
meme,  qu'piinsj,  un  mariage  peut  etre  annule  pour  cause  de  dis- 
'Simulation  nu  jutur  d'un  etcd  de  grossesse  de  la  femme  qui  eiit  ete 
'v..  h..^-  16  ^2^  •^^' 
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pour  lui  un  motif  ahsolu  dc  refuser  sou  consent ement,  et  qui  a 
amene  I<y)-squ'il  Va  connu.  nne  separation  cle  fait  immediate. 
(Trib.  Civ.  Cluuunont.  9  juin  1858.  D.  61.  •>.  305. 

But  it  i^  subinittod  that  this  decision,  and  the  opinions  of 
M.  Hue  and  M.  Domolombe,  do  not  con-eetly  express  the  French 
hnv.  They  are  not  in  accordance  ^vith  the  old  law  upon  the  point 
and  there  is  no  reason  to  suppose  that  the  French  Code  intended 
to  innovate. 

Rule  in  marriage  stricter  than  in  other  contracts. 

Although  the  traditional  rule  that  no  mistake  as  to  the  quality 
of  a  person  can  be  a  ground  of  nullity  of  marriage  is  well  estab- 
lished in  France  it  by  no  means  follows  that  the  rule  should  be 
equally  strict  in  other  contracts.  We  cannot  say  that  in  marriage 
a  single  quality  of  a  consort  is  the  determining  cause  which 
induces  the  other  to  consent  to  marriage.  But  in  other  contracts 
it  is  probably  correct  to  say  that  where  a  quality  of  the  party  was 
the  determining  cause  the  mistake  is  essential.  The  cases  above 
referred  to  in  which  a  lease  or  an  insurance  policy  has  been 
annulled  on  the  ground  of  a  mistake  with  regard  to  the  profession 
of  the  lessee  or  the  assured  appear  to  be  in  accordance  witli 
principles. 

Mistake  as  to  the  person  as  a  ground  of  nullity  of  marriage 
in   English   law. 

In  the  English  law  it  is  only  in  the  case  of  personation  or 
when  a  person  assumes  a  false  name  in  order  to  conceal  his  identity 
from  the  party  to  whom  he  is  about  to  be  married  that  theinarriage 
is  annulled  on  the  ground  of  mistake  or  fraud.  (See  Moss  v. 
Moss,  1897,  P.  263,  66  L.  J.  P.  154;  Bex  v.  Bmion  on  Trent, 
1815.  3  M.  &  S.  537,  16  E.  R.  350.)  In  particular,  it  has  been 
held  that  ignorance  of  the  pregnancy  of  a  woman  at  marriage  does 
not  entitle  the  husband  to  have  the  marriage  annulled.  "  The  facts 
that  a  woman  has  been  unchaste  before  marriage  with  a  person 
or  persons  other  than  her  husband,  that  she  is  in  consequence 
pregnant  at  the  time  of  her  marriage,  and  that  she  has  deliberately 
deceived  her  husband  as  to  her  previous  conduct  and  present  con- 
dition, do  not  constitute  a  ground  on  which  the  court  can  pronounce 
a  decree  of  nullity  of  marriage."  {Moss  v.  Moss,  nf  supra.) 
In  that  case  some  American  decisions  in  the  contrary  sense  are- 
referred  to. 
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And  in  a  recent  case  the  First  Division  of  the  Court  of  Session 
in  Scotland  has  decided  that  Avhen  a  man  marries  a  woman  in 
ignorance  of  the  fact  that  she  is  at  the  time  pregnant  by  another 
man  he  is  entitled  to  decree  of  nullity.  "  The  question  is  whether 
there  exists  any  reason,  arising  either  from  the  peculiar  character 
of  the  marriage  tie  or  from  considerations  of  social  policy,  Avhich 
makes  it  imperative  to  deny  to  the  pursuer  the  relief  to  which  the 
ordinary  principles  of  contract  law  would  otherwise  entitle  him. 
It  is  merely  begging  the  question  to  say  that  in  the  "case  of 
marriage  nothing  short  of  a  mistake  as  to  the  identity  can  be 
regarded  as  essential.  The  real  question  is  whether  a  fraud  of 
a  peculiarly  shocking  character  must  necessarily  be  successful." 
{A.  B.  V.  C.  D.,  1914,  2  Scots  Law  Times,  107;  Juridical  Review, 
XXVI,  381.) 

Modern  codes  as  to  mistake  in  regard  to  the  person   in 

marriage. 

The  Swiss  Code  admits  two  cases  in  which  mistake  as  to  a 
quality  of  the  person  is  a  ground  for  annulling  a  marriage.  Le 
manage  p>eut  etre  atfaque  pw  Vim  des  epoux : 

(1)  Lm^sqiCil  a  eantracte  tnariage  sous  V empire  d'une  erreur 
relative  a  des  qualites  si  essenti'elles  du  conjoint,  que  leiir  defaut 
lui  rend  la  vie  commune  insuppxyrtahle. 

(2)  Lorsque  le  demcmdeitr  a  ete  induit  a  dessein  en  une  erreur 
decisive  cm  sufet  de  Vhmiorabilite  de  son  conjoint,  soit  par  ce 
dernier,  soit  par  un  tiers  de  connivence  avec  lui  (arts.  124,  125). 

The  German  Code  is  still  more  liberal.  It  makes  the  marriage 
voidable  when  the  consort  a  ete  induit  en  erreur  sur  la  personne 
de  r autre  epoux,  ou  sur  des  qualites  personnelles  de  celui-ci  telles 
qu'il  cut  ete  detoume  de  oontracter  le  mariage,  s'il  avail  eu  con- 
7i-aissanee  de  Vetcd  des  chores  et  quHl  eut  fait  une  appreciation 
raisonnahle  de  V essence  du  mariage  (art.  1333). 

But  in  addition  the  German  Code  allows  a  marriage  to  be 
annulled  on  the  ground  of  fraud  if  it  determined  the  consent  and 
this  was  reasonable  in-  the  circumstances  and  if  it  was  not  fraud 
in  rdegard  to  the  fortune  of  the  other  party  (art.  1334). 

The  Alorocco  Code  has  a  general  article:  U erreur  portant  sur 
la  personne  de  Vune  des  parties  ou  sur  sa  qualite  ne  donne  pas 
oiiverture  a  resolution,  sauf  le  cas  ou  la  personne  ou  sa  qualite 
out  ete  Vune  des  causes  deter minantes  du  consentement  donne  pm- 
r autre  partie.     (Code  Alaroc.  Ohlig.  art.  42.) 
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Mistake  as  to  the  price  or  value. 

It  ib  a  settled  rule  of  tlie  French  law  that  a  mistake  as  to  the 
prict^  or  the  value  of  the  thing  coucerning  which  the  contract  is- 
made  is  not  a  ground  for  annulling  the  contract.  The  mistake 
which  the  law  recognises  as  sufficient  must  be  a  mistake  with 
regard  to  the  thing  or  some  quality  of  the  thing.  A  mistake  a& 
to  the  price  cannot  be  of  this  nature.  ^Aubry  et  Rau.  5th  ed.  4, 
p.  49o:  Deniolombe.  24.  n.  128:  Paris,  9  nov.  1899,  S.  1900.  2. 
296.  ■  Nor  can  a  buyer  succeed  by  alleging  that  the  thing  bought 
/<-is  worth  so  much  less  than  he  expected  that  the  sale  might  be 
considered  as  a  sale  without  an  object.  So  in  one  case  it  was 
held:  La  Veiite  de  pierres  a  exirdire  d'uiie  earriere.  faife  a  raison 
dr  Jour  V(dcw  commerciale,  n'sst  pas  resoluble  poar  perfe  de  la 
chose,  sil  est  constate  que  les  materumx  extmits  peurent  etre 
employes  et  oiit  une  valeur  mwohande,  si  minime  soit-elle.  (Cass. 
12  juin  1901,  D.  1903.  1.  349,  and  note.)  And  when  the  buyer 
of  an  office  made  an  error  as  to  the  income  which  it  might  be 
expected  to  yield  it  was  held  that  he  could  not  annul  the  contract 
on  the  ground  of  mistake  as  to  the  substance.  (Agen,  15  janv. 
.  1889,  D.  90.  2.  45.)  And  similarly,  when  a  seller,  by  inad- 
r  vertence,  asks  less  than  the  market  price  for  his  goods  he  is  still 
^ bound  by  his  contract.  He  made  no  mistake  as  to  the  price 
offered  and  he  accepted  it.  His  mistake  was  in  not  discovering  in 
time  that  he  might  have  asked  a  higher  price.  In  a  Quebec  case, 
where  the  defendant  had  sold  ten  boxes  of  goods  for  S2.55  a  box, 
and  found  out  afterwards  that  the  market  price  was  .54.25,  he 
refused  to  deliver  the  goods.  The  plaintiff  brought  a  revindica- 
tion, and  it  was  held  that  he  was  entitled  to  delivery  of  the  goods, 
or.  failing  delivery,  to  their  value  at.the  price  of  S4.25.  {Morriset 
v.  Brochu.  1884,  10  Quebec  Law  Reports,  104.  Cf.  Dall.  Rep. 
Oblig.  n.  136.)  In  an  Egyptian  case  a  commissionnaire  sold 
in  his  own  name  a  pearl  which  belonged  to  his  principal.  Owingt 
to  a  mistake  in  his  instructions,  he  sold  it  for  a  price  lower  than 
that  which  his  principal  liad  named.  It  was  held  by  the  Mixed 
Court  of  Appeal  that  the  principal  could  not  get  the  sale  annulled. 
The  legal  question  was  just  the  same  here  as  if  the  ciommissunuudre 
had  been  the  owner  of  the  pearl.  The  court  had  to  decide  whether 
his  consent  to  the  sale  was  vitiated  by  his  mistake  as  to  the  price. 
If  th<i  GfrninniMionnaire  had  been  an  ordinary  mandatary  and  he 
had  exceeded  his  powers,  the  principal  would  not  have  been  bound 
bv  what  he  had  done.     (C.  C.  E.  527/648.)     But  a  commission- 
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naire  or  factor  is  in  a  different  position  from  an  ordinary  agent. 
He  acts  in  his  own  name,  and  in  a  question  with  third  parties,  he 
is  regarded  as  being  tlie  owner  of  the  goods.  (N.  Comm.  Code, 
82;  M.  Comm.  Code,  86;  C.  A.  Alex.  11  janv.  1906,  B.  L.  J. 
XVII,  72.  Sec  C.  A.  Alex.  2  dec.  1903,  B.  L.  J.  XVL,  15; 
Lyon-Cacn  et  Eenault,  Traite  de  Droit  Commercial,  3,  n.  481.) 
But  the  rule  that  mistake  a-s  to  the  price  is  unessential  is  liable 
to  be  misunderstood.  It  means  that  a  mistake  as  to  the  value  of; 
the  thing,  the  result  of  which  is  that  a  wrong  price  is  fixed,  will 
not  be  ground  for  annulling  the  contract. 

It  does  not  mean  that  a  sale  cannot  be  annulled  when,  for 
example,  by  mistake  a  wrong  ticket  has  been  placed  upon  the 
article.  In  such  a  case  the  seller  never  intended  to  sell  that 
article  at  the  price  stated.  And,  further,  a  mistake  in  the  method 
of  arriving  at  the  price  may  be  a  ground  of  nullity.  This  is 
illustrated  by  a  curious  case  in  which  the  Mixed  Court  of  Appeal 
stated  the  rule  thus:  L'erreur  sur  le  prix  qui  nest  pm  une  muse 
de  nullite  de  contr/d  lorsquelle  ne  porte  que  sur  une  difference 
relative,  opere  la  nnJlite  du  consent  erne  nt  quand  elle  affect  e  dans 
une  mesure  excessive  le  prix,  envisage  comme  rapport  principal 
^u  contrat.  (C.  C.  M.  art.  194.)  (C.  A.  Alex.  6  mai  1917, 
B.L.J.  XXIX,  426.)  That  case  related  to  a  contract  of  affreight- 
ment. The  shipper  had  agreed  to  pay  at  a  certain  rate  by  the 
ton  or  by  the  cubic  space,  at  the  choice  of  the  shipowner.  The 
shipoAvner  demanded  payment  by  cubic  space.  The  difference 
between  the  price  by  the  ton  weight  and  the  price  by  the  cubio 
space  was  that  the  price  by  the  cubic  space  was  eight  or  nine  times 
as  great.  The  shipper  of  the  goods  had  previously  refused  an 
offer  by  another  carrier  to  carry  the  goods  at  one-fourth  of  the 
price  for  which  he  was  now  sued.  The  court  held  that  it  was 
impossible  to  believe  that  the  shipper  would  have  consented  to 
leave  to  the  owner  the' choice  of  calculating  the  freight  either  by 
ton  weight  or  by  the  cubic  metre,  if  he  had  realised  that  this  meant 
paying  eight  or  nine  times  as  much  again  if  the  shipowner  chose 
to  calculate  by  space. 

Mistake  of  one  party  as  to  the  price  known  to  the  other  party. 

The  rule  that  a  mistake  as  to  the  price  is  not  a  ground  for 
avoiding  a  contract  would  not  apply  in  a  case  where  the  other 
party  knew  of  the  mistake.  Where  a  person  snaps  at  an  offer 
which  he  perfectly  well  knows  to  have  been  made  by  mistake  he 
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cannot  liold  tho  other  to  the  contract.  In  an  English  ca.sc  the 
dcfondant  sent  a  written  offer  to  sell  property,  and  by  mistake  in 
adding  up  some  figures  wrote  1.100/.  foi'  2.100/.  On  r(^eeiving 
tho  acceptance  he  deteeted  the  mistake,  and  at  once  wrote  explain- 
ing it.  It  apptmred  that  the  plaintiff  knew  the  real  value  of  the 
property,  and  it  was  held  that  he  could  not  hold  the  otlier  to  the 
bargain.  In  this  case  the  offeror  had  kept  the  paper  with  the 
addition  upon  it,  so  that  the  proof  of  his  mistake  was  made  easy. 
{Weh.'^fer  v.  CecU,  1861,  30  Beavan,  62,  132  K.  R.  185.)  This 
would  no  doubt  be  the  same  in  the  French  law.  In  such  a  casi^ 
there  is  no  real  consent,  and  the  mistake  of  the  one  party  has  not 
induced  the  other  to  contract.  He  was  aware  that  the  offer  made 
to  him  did  not  convey  the  real  intfMition  of  the  proposer. 

{/'   Mistake  as  to  motive. 

A  mistake  as  to  some  extraneous  fact  which  induces  one  or 
both  of  the  parties  to  enter  into  a  contract  is  not  a  cause  of  nullity. 
Such  a  mistake  is  commonly  spoken  of  as  an  error  as  to  the 
motive.  The  reasons  which  induce  parties  to  enter  into  a  contract 
are  intinitely  various,  and  few  contracts  would  be  secure  from 
attack  if  they  could  be  annulled  merely  by  proving  that  one  of 
tile  parties  would  not  have  made  the  contract  but  for  some  mis- 
apprehension. If  his  mistake  is  as  to  the  thing  the  parties  are 
dealing  about  it  may  be  a  cause  of  nullity,  but  a  mistake  as  to 
some  outside  fact  can  never  be  a  sufficient  ground  for  avoiding 
the  contract.  (Aubry  et  Rau,  5th  ed.  4,  p.  495;  Baudry-Lacan- 
tiuerie  et  Barde,  1,  n.  71;  Pand.  frang.  Ohlig.  n.  7147.;  It 
may  very  w^ell  be  that  the  party  would  not  have  made  the  contract 
if  he  had  been  aware  of  the  rog,!  facts,  but  he  does  not  make  any 
mistake  in  tho  contract  itself.  If  I  buy  a  horse  in  the  mistaken 
belief  that  one  of  my  horses  is  dead  I  cannot  get  the  sale  set  aside 
when  I  find  that  the  report  of  its  death  was  erroneous.  It  is 
true  that  I  should  not  have  entered  into  the  contract  at  all  but  for 
the  mistake,  but  I  made  no  mistake  in  regard  to  tin;  horse  which 
I  bought  or  any  of  its  qualities,  and  that  is  the  only  kind  of 
mistake  upon  which  I  could  found  as  a  reason  for  annulling  the 
sale.  .Pothier,  Ohlig.  n.  20;  Locre,  12,  p.  319;  Hue,  7,  n.  20. 
See  Cass.  26  mai  1891,  D.  91.  1.  352;  Cass.  16  mars  1898, 
D.  98.  1.  301.1  In  a  French  case  a  married  woman  agreed  to 
make  a  gift  jointly  with  her  husband.  She  believed  that  the 
money  was  to  come  out  of  tho  community.     In  i-eality  it  was  to 
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■conic  out  of  the  propres  of  herself  and  her  hushand.  It  was  held 
tJiat  she  could  not  re-fuse  to  execute  the  contract.  Her  mistake 
as  to  the  fund  out  of  which  the  gift  wa«  to  be  max:le  was  merely 
a  mistake  as  to  an  cxti'aneous  fact,  or  an  error  as  to  niotixe. 
(Paris,  12  juiU.  1892,  D.  93.  2.  509.) 

There  are  two  cases,  however,  in  which  a  mistake  as  to  an 
extraneous  fact  may  be  a  cause  of  nullity.     These  are:  — 

(1.)  When  the  parties  expressly  or  tacitly  make  the  contract 
conditional  on  the  fact  being  as  supposed.  If,  when  I  buy  the 
horse,  it  is  understood  that  the  sale  is  conditional  on  the  news  of 
the  death  of  my  old  horse  being  confirmed,  I  can  g'et  the  sale 
■annulled  if  the  report  was  not  true.  'Authorities  in  preceding 
note,  and  Trib.  Civ.  de  Lyon,  15  mars  1884,  joint  a  Lyon,  10 
fevr.  1886,  S.  87.  2.  179.) 

2.)  When  the  mistake  which  impelled  one  party  to  contract 
was  induced  by  the  representations  of  the  other  party.  In  this 
ease,  however,  the  ground  would  be  fraud  and  not  mistake,  and 
in  such  a  case  we  are  not  concerned  with  the  question  whether 
the  mistake  is  essential  or  not  in  the  technical  sense  of  that  term. 
To  revert  to  the  illustration,  if  the  vendor  deceived  me  into  be- 
lieving that  my  horse  was  dead  and  thereby  induced  me  to  buy 
his  horse,  I  can  get  the  sale  annulled.  (Panel,  frane.  Ohlig. 
n.  7156;   Colmet  de  Santerre,  5,  n.  16,  his  111.) 

-fr  Clerical   mistakes. 

If  the  parties  to  a  contract  have  come  to  a  final  agreement  the 
contract  cannot  be  annulled  on  the  ground  of  clerical  mistakes  or 
mistakes  of  calculation  Avhich  did  not  induce  the  consent.  The 
court  which  interprets  the  contract  has  the  duty  to  give  effect  to 
the  common  intention  of  the  parties  and  can  correct  obvious  mis- 
takes. (See  especially  the  requisitoires  de  M.  I'Avocat  general 
Paul  Fabre,  D.  66.  1.  109;  Pand.  frcmg.  Ohlig.  n.  8089.)  One 
word  or  one  figure  may  be  written  in  mistake  for  another  or  a 
mistake  of  calculation  may  be  made,  but  it  may  be  clear,  never- 
theless, that  the  parties  were  in  agreement.  The  clerical  or 
mechanical  mistake,  designated  in  French  as  erreur  materielle — 
■erreur  dc  plume — or  erreur  de  ccdcid — can  be  corrected;  it  does 
not  affect  the  validity  of  the  contract,  and  the  party  who  might 
profit  by  it  cannot  object  to  the  word  or  figure  being  restored  to 
that  which  expressed  the  common  intention.  Error  in  tramcri- 
bendis  verbis  mm  nocet.      (Aubry  et  Ran,  5th  ed.  4,  p.  496; 
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B;uidi\ -Lacaiitinerie  ot  Bardo,  1,  n.  71:  Pand.  iravr.  Obb'ff.. 
n.  7151:  D.  Snpp.  Ohlig.  n.  43;  D.  X.  C.  C.  art.  1110.  n.  172.) 
The  Swiss  Federal  Code  of  Obligations  has  an  express  article 
to  this  effect.  Dp  f^implo.^  errews  dr  calcvl  ilhifirmput  pas  la 
raJiditc  dn  conirai :  elles  doireat  ctre  corrk/ces  (art.  24). 


Proof  of  clerical  mistake. 

It  is  oi'leu  possible  to  correet  the  mistake  b\'  rofercuce  to  the 
documents  themselves  which  contain  the  contract.  The  word  or 
figure  which  is  wrongly  given  in  one  place  is  correctly  stated  in 
another,  or  there  are  terms  used  or.  calculations  stated  on  the  face 
of  the  writings  by  which  the  clerical  mistake  in  one  j)lace  can  be 
corrected.  But  when  it  is  not  possible  to  correct  the  mistake 
from  anything  which  appears  upon  the  face  of  the  documents, 
and  the  contract  is  one  which  can  be  proved  only  by  writing,  is 
it  competent  to  prove  the  mistake  by  witnesses?  There  is  a  con- 
troversy upon  this  point  in  France.  Some  writers  contend  that 
such  proof  is  excluded  by  the  article  which  prohibits  proof  bv 
witnesses  contre  et  outre  le  contenu  aux  actes.  (Baudry-Lacan- 
tinerie  et  Barde,  4,  n.  2571;  C.  C.  F.  1341.)  But  the  better 
opinion  appears  to  be  that  such  proof  should  bo  admitted.  Such 
evidence  is  not  tendered  to  contradict  the  deed,  but  to  rectify  it 
and  bring  it  into  accordance  with  the  real  intention  of  the  parties, 
and  it  is  to  prove  a  fact  of  which  the  parties  could.not  have 
procured  proof  by  writing.  (Demolombe,  30,  n.  90;  Bonnier, 
Preuves,  n.  143;  D.  Supp.  Ohlig.  n.  1941.)  The  jurisprudence 
is  in  this  sense.  (Cass.  23  avril  1860,  D.  60.  1.  228;  Eeq.  13 
jam.  1870,  D.  70.  1.  302,  S.  71.  1.  97;  Pau,  21  mare  1887, 
D.  87.  2.  159. > 

In  Egypt  it  is  easier  to  reach  the  same  conclusion  because- 
there  is  no  article  which  expressly  forbids  proof  by  witnesses 
contrary  to  the  written  document  which  contains  the  contract. 
The  jurisprudence  accepts  the  general  principle  of  the  French 
law  which  prohibits  such  proof.  (C.  A.  Alex.  2  janv.  1908, 
B.  L.  J.  XX,  46.  But  in  accepting  the  principle,  it  is  reason- 
able to  suppose  that  it  accepts  it  subject  to  the  limitations  placed 
upon  it   by  the  French  juris|>rud('n(e. 
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Illustrations  of  the  rule  that  clerical  mistakes  do  not 
invalidate  contracts. 

A  vendor  offers  a  quantity  of  wood  30  centimetres  thick.  The 
purchaser  writes  accepting  the  offei',  but,  in  his  letter  enumerating- 
the  conditions,  he  writes  32  centlnirtre^i-  The  purchaser,  how- 
ever, declares  himself  quite  satisfied,  and  the  vendor  must  have 
known  that  the  figure  32  instead  of  30  was  a  mere  slip  of  the 
pen.  If  he  had  any  doubt  upon  the  point  he  could  havctclegraphed 
or  written.  Instead  of  doing  so,  however,  he  refused  to  deliver 
the  wood,  probably  because  he  had  received  a  better  offer  in  the 
meantime.  It  was  held  the  purchaser  was  entitled  to  delivery. 
(Cass.  5  dec.  1876,  D.  77.  i.  179.) 

In  another  case  a  commercial  traveller  sold  a  quantity  of  coffee 
s.mif  Vapprohation  de  la  maismi.  He  gave,  the  purchaser  a  note 
of  the  sale  stating  the  price  at  255  francs  for  a  demi-farde  of 
coffee.  The  market  price  of  coffee  at  that  time  was  355  francs, 
and  the  commercial  traveller's  employer,  in  confirming  the  sale, 
stated  the  price  at  355  francs.  To  this  the  buyer  did  not  reply, 
but  subsequently  he  A\rote  disclaiming  his  liability  on  the  ground 
that  he  had  agreed  to  pay  only  255  francs.  It  was  held  he  was 
liable  for  the  price  at  the  rate  of  355  francs,  the  court  being 
eatisfied  that  the  figure  255  in  the  traveller's  note  was  a  mere 
clerical  error  which  had  not  misled  the  purchaser.  (Rouen,  19 
mars  1902,  D.  1903.  2.  109.) 

Mistake  of   law. 

Both  the  Egyptian  and  the  French  Codes  speak  of  "mistake" 
simply,  and  say  nothing  about  mistake  of  law,  and  the  question 
at  once  arises  whether  in  order  that  a  mistake  should  be  a  cause 
of  nullity  of  consent  it  must  be  a  mistake  of  fact.  But  it  is  a 
settled  rule  of  the  French  law  that  this  is  not  so.  (Aubry  et  Rau, 
5th  ed.  4,  p.  496;  Baudry-Laoantinerie  et  Barde,  1,  n.  69;  Agen, 
17  mai  1887,  &om  Req.  28  mai  1888,  D.  89.  1.  315;  D.  N.  C.  C. 
art.  1110,  n.  82.  See  article  by  M.  G.  Dereux,  Rev.  Trim.  1907, 
p.  513.)  The  arguments  in  favour  of  this  view  are  convincing, 
and  they  apply  equally  in  the  Egyptian  law. 

But  before  stating  them  we  must  clear  up  an  ambiguity  in  the 
expression  "mistake  of  law."  That  term  is  used  in  two  distinct 
senses.  When  a  court  of  appeal  reverses  the  judgment  of  the 
court  below^  it  may  say  that  it  does  so  on  the  ground  that  the 
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inferior  oourt  has  fallen  into  a  mistake  of  law.  For  example, 
when  a  elanse  of  penalty  has  been  stipulated  in  the  event  of 
breach  of  a  contract,  and  tlie  contract  has  been  broken,  but  it  is 
proved  that  the  breach  has  not  caused  any  damag-e,  the  Mixed, 
Courts  hold  that  the  penalty  cannot  bo  recovered.  (Trib.  Civ. 
Alex.  '22  fevr.  19l;3.  Gaz.  Trib.  3,  n.  218.)  And  the  Mixed 
Court  of  Aj)peal  would  reverse  tho  judgment  of  a  lower  court 
which  held  the  contrary  on  the  ground  that  this  was  a  mistake  of 
law.  But.  after  all.  the  hiw  u])oii  this  point  is  a  matter  of  opinion, 
and  many  authorities  do  not  agree  with  the  view  adopted  by  the 
!Mixi'd  Courts.  The  Native  Court  of  Appeal  thinks  otherwise. 
(C.  A.  20  Feb.  1911.  O.  B.  XII,  n.  69.  See  infra,  2,  p.  397.) 
Xow,  if  the  party  to  a  contract  is  induced  to  enter  into  it  because 
he  prefeii>  the  opinion  of  the  Native  Courts  to  that  of  the  Mixed 
Courts,  he  could  not  get  his  contract  annulled  for  mistake  of 
law.  The  view  which  he  has  chosen  to  act  upon  is  considered 
erroneous  by  some  authorities  and  sound  by  others,  and  the  courts 
which  for  the  moment  support  one  view  of  the  matter  are  liable 
to  change  their  minds. 

But  there  are  many  rules  of  law  about  which  no  controversy 
is  jjossible.  If  the  code  says,  for  example,  that  one  neighbour 
shall  not  be  entitled  to  have  a  direct  view  over  the  land  of  another 
at  a  less  distance  than  one  metre  there  is  no  room  for  dispute. 
(C.  C.  E.  39  61.)  It  is  a  legal  fact  as  certain  as  any  physical 
fact,  such  as  that  water  boils  at  100  degrees  centigrade.  Or,  if 
the  law  says  that  the  owner  of  building  materials  which  have 
been  used  by  another  for  a  building  without  his  "consent  cannot 
pull  down  the  building  in  order  to  remove  the  materials,  we  must 
take  this  for  a  fact.  (C.  C.  E.  64.)  It  is  when  a  man  is  induced 
to  contract  owing  to  a  mistake  as  to  one  of  these  legal  facts  that 
he  can  get  his  contract  annulled.  A  mistake  as  to  a  fact  of  law 
has  the  same  effect  as  a  mistake  as  to  any  other  fact.  The  principal 
arguments  are:  — 

(1.^  There  is  no  reason  in  principle  for  making  any  distinction. 
The  man  who  makes  a  contract  owing  to  a  mistake  of  law  is 
entitled  to  be  protected  as  much  as  he  who  contracts  under  a 
mistake  of  fact,  provided  always  that  but  for  the  mistake  of  law 
III-  would  not  have  given  his  consent. 

[2.)  If  the  code  had  meant  to  distinguish  between  mistake  of 
law  and  mistake  of  fact  it  would  have  done  so,  whereas  it  speaks 
of  mistake  without  any  (|ualiiication.  This  argument  is 
strengthened  by  the  fact  that  in  two  cases  the  French  Code  does 
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draw  the  distiiietiou  between  mistake'  of  fuet  and  mistake  of  law. 
It  says  a  compromise  cannot  be  attacked  on  the  ground  of  mistake 
of  law.  (C.  C.  F.  2052.)  And  the  Egyptian  codes  say  a  com- 
promise can  be  impugned  on  the  ground  of  material  mistake  as  to 
person  or  thing.  (C.  C.  E.  535/657.  See  infra,  p.  255.)  And 
the  French  Code  says  a  judicial  admission  cannot  be  n'voked  on 
the  ground  of  a  mistake  of  law.  (C.  C.  F.  1356.  The  Egyptian 
Code,  however,  is  silent  upon  this  point.  (C.  C.  E.  233/298.  It 
would  have  been  unnccessarj-  for  the  code  to  say  anything  about 
mistake  of  law^  in  these  articles  if  mistake  of  law  had  not  been  a 
cause  of  nullity  in  other  contracts.  It  is  a  fair  argument  a 
confrario  that  the  rule  stated  as  to  compromise  and  judicial  admis- 
sions is  intended  to  create  exceptions  to  the  general  principle,  which 
is  that  error  of  law  and  error  of  fact  produce  the  same  legal  effect- 
(Larombiere,  art.  1110,  nos.  22,  25  and  26.) 

Against  these  arguments  it  is  contended  that  according  to  prin- 
ciple, ignorance  of  the  laM-  is  no  excuse.  But  the  old  maxim 
ignoraniia  juris  neminem  exciisaf  is  not  laid  down  in  the  Civil 
Code,  and  has  no  application  in  civil  matters.  It  is  a  soiuid  rule 
in  criminal  law,  because  wrongdoers  would  easily  evade  punish- 
ment if  it  were  necessary  to  prove  their  knowledge  of  th'a  law 
wdiich  they  had  broken.  And  some  writers  in  France  maintain 
that  even  in  criminal  matters  the  accused  is  entitled  to  be  acquitted 
if  he  proves  that  he  was  ignorant  of  the  law.  and  that  his  ignorance 
was  inevitable,  as,  for  example,  when  the  act  with  which  he  is 
charged  has  been  made  criminal  by  a  law  of  which  he  could  not 
possibly  have  heard.  (See  Garraud,  Traite  de  Droit  penal,  2nd 
ed.  1,  p.  557;  Rev.  Trim.  1907,  p.  532.  See  on  the  application 
of  this  principle  in  England,  Salmond,  Jurisprudence,  5th  ed. 
p.  368.)  But  however  this  may  be,  the  maxim  does  not  applv  in 
civil  cases.  (Laurent,  15,  n.  506;  Pand.  franc.  Obtig.  n.  7163. 
See  Cass.  28  mai  1888,  D.  89.  1.  315., 

What  kind  of  mistake  of  law  is  a  cause  of  nullity? 

In  order  to  succeed  in  getting  his  contract  annulled  upon  this 
ground  the  plaintiff  must  show  that,  owing  to  a  mistake  as  to  the 
law,  he  gave  his  consent  to  the  contract".  It  may  be  that  he 
renounced  a  right  which  the  law  gave  him,  being  ignorant  of  this 
fact,  or,  in  consequence  of  his  ignorance,  he  admitted  another  ta 
a  right  to  which  he  was  not  entitled.  But  he  must  prove  that 
the  erroneous  belief  was  the  sole  deter miniuo-  cause  of  his  consent. 
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The  parties  to  eoiitiUL-ts  are  frequently  very  ignorant  of  the  law, 
but  unless  the  mistake  was  the  motif  'principal  et  determinant  de 
V engagement  the  court  will  not  set  the  contract  aside.  (Cass. 
16  mars  1898,  D.  98.  1.  301.)  And  certainly  where  both  the 
parties  to  the  contract  know  that  there  is  a  controversy  among' 
legal  authorities  with  regard  to  a  certain  question,  and  they  adopt 
for  the  purposes  of  their  contract  one  opinion  in  preference  to 
another,  the  fact  that  the  opinion  which  they  adopt  is  subse- 
quently declared  to  be  erroneous  will  not  be  a  ground  for  setting- 
aside  the  contract.  If,  for  example,  an  employer  of  labour  is 
doubtful  whether  a  statute  making  employers  of  certain  classes 
liable  for  accidents  to  their  workmen  applies  to  him,  he  may 
insure  himself  against  the  risk  of  such  liability,  and,  although 
the  courts  should  ultimately  hold  that  as  a  matter  of  fact  lie  did 
not  fall  under  tfu>  statute,  he  cannot  claim  to  have  the  contract  of 
assurance  set  aside  on  the  ground  of  his  error  of  law.  (Aix,  8 
avril  1906,  D.  1909.  2.  366.  See  Fand.  franq.  vo.  Ohlig.  nos. 
7177,  7182.  Of.,  in  Quebec,  De  Herfel  v.  Roe,  1892,  R.  J.  Q. 
1  8.  C.  427.) 

It  was  precisely  because  ho  was  not  sure  of  the  law  that  he 
preferred  to  insure  himself  against  this  risk.  Nor  again,  if  a 
document  is  ambiguous,  and  a  person,  interested  under  it,  puts  a 
certain  construction  on  the  document  and  acts  according  to  this 
interpretation,  he  cannot  get  his  contract  set  aside.  The  con- 
struction which  he  has  placed  upon  the  document  may  or  ma,y 
not  be  erroneous,  but  he  has  voluntarily  chosen  to  adopt  a  certain 
view  of  the  matter.  In  a  French  case  a  will  was  exjiressed  in 
such  ambiguous  terms  that  it  was  not  clear  if  A  was  intended  to 
have  the  usufruct  of  the  estate  or  to  have  the  ownership  of  it, 
subject  to  a  trust — pdeicommis  de  residuo.  A,  in  various  deeds 
relating  to  the  succession,  such  as  the  proces  verbal  of  removal  of 
seals,  and  the  claim  for  delivery  of  a  legacy,  described  herself  as 
usufructuarv.  Subsequently  she  claimed  that  she  was  proprietor 
subject  to  a  trust.  It  was  held  that  tliei'e  was  no  error  here  either 
of  fact  or  of  law,  and  that  she  was  bai-rcd  by  her  conduct  from 
claiming  the  character  of  owner.  She  had  voluntarily  renounced 
her  right  to  raise  this  question,  and  the  other  party  could  ])lead 
her  renunciation  as  a  fin  de  non-recevoir:  (Cass.  4  juill.  1888, 
1).  89.  1.  143.)  The  most  common  case  in  which  error  of  law 
i^  pleaded  is  when  there  has  been  a  payment  made  in  the  erroneous 
belief  that  there  was  a  legal  debt.  The  right  to  repetition  in 
this  ease  belongs  to  the  law  of  quasi-contracts,  but  it  may  be 
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observed  here  that   \vh<'ii   the  i^ayiiient  was  made  in   error   it  is 
immaterial  whether  the  mistake  was  a  mistake  of  law  or  a  mistake 

-of  fact.  The  Quebec  Code  says  so  expressly.  (C.  C.  Q.  1047.) 
The  French  and  Egyptian  law  is  undoubtedly  the  same.  (Aubry 
et  Rau,  4th  ed.  4,  p.  729;  Larombiero,  art.  1376,  ii.  32;  D.  N. 
C.  C.  art.  1376,  n.  165.)  The  man  who  pays  taxes  which  are 
unlawfully  levied  pays  under  a  mistake  of  law,  but  he  is  as  much 
entitled  to  recover  what  he  has  paid  as  if  the  mistake  had  been  a 

'miita1tc-of  fact.  (See  C.  A.  Alex.  20  fovr.  1913,  B.  L.  J.  .\XV, 
187.) 

The  action  for  repetition  is  not  an  ac^tion  for  the  setting  aside 
of  a  contract,  but  the  fact  that  it  is  allowed  equally  for  error  of 
law  as  for  error  of  fact  confirms  the  view  that  when  a  mistake 
is  founded  upon  as  a  ground  of  nullity  it  does  not  matter  whether 
it  was  a  mistake  of  fact  or  a  mistake  of  law.  The  Frencli  juris- 
prudence is  in  this  sense.  For  instanoR,  in  one  case  certain  heirs 
by  a  deed  undertook  to  deliver  to  co-heirs  their  leg-acies.  by  pm- 
fgrence  and  with  an  exemption  from  "  return  "  or  rapport.  They 
were  ignorant  of  the  important  principle  of  the  French  law,  as  it 
was  before  1898,  that  if  a  testator  had  left  a  legacy  to  one  of  his 
heirs  and  did  not  say  that  he  was  to  take  it  in  addition  to  his  share, 
the  legacy  has  to  be  deducted  from  his  share.  This  was  an  error 
of  law  and  the  deed  was  annulled.  (Cass.  28  mai  1888,  D.  89. 
1.  315.)  In  a  Quebec  case  a  woman  was  informed  that  a  will 
that  she  had  made  was  invalid  because  her  signature  was  illegible. 
Upon  this  representation  she  made  a  second  will.  It  was  held 
that  this  was  an  error  in  law  and  that  the  second  .will  must  be 
set  aside  and  the  first  will  allowed  to  stand.  {LamoureMX  v. 
Craig,  1912,  R.  J.  Q.  42  S.  C.  385.) 

Error  of  law  not  a  ground  for  setting  aside  a  compromise. 

/  As  to  this  the  Egyptian  codes  sa}^: — "A  compromise  can  be 
'"  '  "impugned  only  on  the  ground  of  fraud,  material  mistake  as  to 
peirson  or  thing,  or  forgery,  discovered  after  the  compromise,  of 
the  documents  upon  which  the  compromise  was  made."  (C.  C.  E. 
535/657.) 

The  French  Code  and  the  Code  of  Quebec  say  exjjressly  that 
a  compromise  cannot  be  set  aside  on  the  ground  of  error  of  law. 
(C.  C.  F.  2052;  C.  C.  Q.  1921.)  And  there  is  no  doubt  the 
Egyptian  Code  means  the  same,  or  it  would  not  qualify  the  word 
"mistake"  by  adding  "as  to  person  or  thing."     There  is  a  very 
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good  reason  why  an  error  of  law  sliould  not  be  a  ground  for 
setting  aside  a  compromise.  In  a  compromise  both  parties  aban- 
don certain  legal  claims  upon  the  terms  to  which  the}-  have  agreed. 
Each  of  them  may  think  that  the  other  has  a  good  claim.  At 
any  rate,  he  thinks  his  adversary's  claim  so  good  that,  rather  than 
run  the  hazard  of  litigation,  he  would  prefer  to  pa}-  something, 
to  induce  his  adversary  to  abandon  it.  He  may  afterwards  discover 
that  his  opponent's  claim  has  no  legal  justification,  but  this  will 
not  enable  him  to  get  the  transaction  annulled.  /  To  hold  othiL-r- 
wise  would  be  to  render  every  compromise  merely  provisional  and 
uncertain.  For,  if  there  is  a  legal  question  between  the  parties, 
it  cannot  be  that  they  are  both  right.  The  legal  right  must  exist 
in  favour  of  one  of  them,  and  not  of  the  other.  But  it  is  because 
the  ascertainment  of  this  legal  right  is  expc-nsive  and  difficult 
that  the  parties  prefer  to  settle  their  claims  amicably.  Each  of 
them  in  surrendering  his  claim,  knows  that  he  may  be  surrender- 
ing the  legal  right  and  that  his  adversary  may  have  no  right  at 
all.  But  he  is  not  sure  of  this,  and  he  thinks  that  half  a  loaf  ^ 
better  than  no  bread.  There  is  an  aleatory  element  in  every 
compromise.  Each  of  the  parties  surrenders  the  possibility  of  a 
larger  gain  for  the  certainty  of  a  smaller  gain.  There  geems, 
therefore,  a  good  reason  for  not  allowing  compromises  to  be  upset 
upon  the  ground  of  error  of  law.  If  I  surrender  a  right  knowing 
it  to  be  uncertain,  this  is  not,  strictly  speaking,  a  mistake  of  law. 
I  know  that  the  right  may  exist  in  my  favour,  and  I  weigh  that 
possibility  in  fixing  the  terms  of  the  compromise. 

yi.  Planiol,  it  is  true,  thinks  there  is  no  strong  reason  why 
the  ordinary  rule  as  to  mistake  should  not  have  been  applied  by 
the  code  to  compromises.  II  ny  avcdt  ce^endwit  pas  dc  raison 
Men  decisive  pour  deroger  au  droit  commun.  (2,  n.  2300.)  But 
the  statement  of  Larombiere  appears  to  be  more  correct  when  he 
says  of  transactions :  II  est  done  de  lew  essence  meme  de  ne 
]Xjnroir  etre  aftaqiiees  sou.s  prefexte  d'erreur  de  droit  (art.  1110, 
n.  26).  If  two  persons  each  claim  to  be  the  sole  heir  of  a  deceased 
person  they  may  agree,  instead  of  litigating  as  to  their  rights,  to 
divide  the  succession.  It  is  certain  that  as  matter  of  law  one  only 
was  the  heir  and  that  the  other  accordingly  gave  up  no  right 
which  he  really  possessed.  But  although  this  may  be  demonstrated 
afterwards  the  parties  must  stafid  by  the  compromise  which  they 
have  made.  Even  error  of  fact  is  not  always  a  cause  of  nullity 
of  compromises.  It  is  not  such  a  cause  if  the  intention  of  the 
parties  was  to  come  to  a  general  settlement  of  all  the  matters  in 
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dispute  betweeon  thoiii  without  resortino-  to  litigation  in  order  to 
determine  the  various  points  of  fact  or  of  Uiw  upon  which  their 
rights  might  depend.  In  sucli  a  case  there  is  no  presumption  that 
if  there  had  been  no  mistake  the  compromise  would  not  have 
taken  place  all  the  same.  But  when  the  mistake  is  as  to  a  fact 
not  included  in  the  compromise  and  is  of  such  a  character  that 
it  must  be  considered  as  the  determining  motive  of  either  of  the 
parties  in  entering  into  the  agreement,  its  existence  is  regarded 
as  a  condition  implied  though  not  expressed,  and  then  if  the  fact 
fails,  the  foundation  of  the  agreement  fails.  (See  Trigge  v. 
LamlUe,  1862, 15  Moore,  P.  C.  270,  137  R.  R.  61,  a  Quebec  case.) 
So  also  when  the  compromise  is  as  to  a  single  object,  and,  after 
the  compromise,  a  document  is  discovered  which  shows  that  one  of 
the  parties  had  no  right  whatever,  this  is  a  mistake  of  fact  for  Avhich 
the  compromise  can  be  annulled.  (C.  C.  F.  2057;  C.  C.  Q.  1925.) 
But  for  the  erroneous  belief  that  there  was  a  plausible  claim  to 
labandon  no  compromise  wpuld  ever  have  been  made.  And  the 
same  rule  applies  when  unknown  to  the  parties  the  Cjuostion 
between  them  has  been  decided  by  a  judgment  which  has  become 
chose  jiujee.     (C.  C.  F.  2056;  C.  C.  Q.  1924.) 

Mistakes  which  are  not  essential. 

Mistakes  of  any  kind  other  than  those  which  have  been  men- 
tioned do  not  affect  the  validity  of  the  contract.  The  general 
principle  is  that  a  mistake  is  not  essential  if  it  appears  that  the 
party  would  have  made  the  contract  although  he  had  been  aware 
of  the  real  facts  relating  to  the  thing.  A  mistake  as  to  somo 
accessory  quality  of  the  thing  will  not  invalidate  the  contract, 
unless  in  the  particular  case  this  quality  had  bcn^n  made  essential. 
It  is  not  necessary  to  multiph'  illustrations  because  each  case  turns 
upon  its  particular  facts.  (See  Nancy,  15  mai  1869,  S.  69.  2. 
179;  Journal  du  Palais,  69,  p.  830,  advertisements  of  property 
for  sale,  the  property  being  described  in  glowing  terms;  Trib. 
civ.  Seine,  3  aoiit  1897,  D.  98.  2.  51,  mistake  as  to  solvency  o£ 
insurance  company;  Req.  5  aoiit  1875,  S.  75.  1.  366;  Journal 
du  Palais,  75,  p.  882,  sale  of  land  without  stating  that  the  sub- 
soil had  been  removed  and  the  ground  filled  up  again;  Trib.  Civ. 
de  Muret,  1886,  sous  Toulouse,  S.  90.  2.  61,  addition  of  sugar 
to  wine;  Baudry-Lacantinerie  et  Barde,  1,  n.  71.)  We  have 
seen  that  a  mistake  as  to  the  material  of  which  a  thing  is  made  is 
not  necessarily  essential,  though  in  many  cases  it  will  be  so.    And, 
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fi  fortiori,  when  the  luistako  is  with  rogaid  to  the  Jiiaterial  of  some 
minor  part  of  the  thinu-  it  may  very  well  be  that  this  does  not 
invalidate  the7^ontraet.  In  an  Egyptian  case  a  necklace  was  sold 
as  being  set  in  gold  and  silver,  and  with  it  au  aigrette  set  in  gold; 
It  turned  out  that  the  pin  of  the  aigrette  was  silver-gilt,  but  it 
•vvas  held  that  the  mistake  upon  this  point  was  not  essential.  The 
pin  was  a  relatively  unimportant  part  of  the  thing  sold.  It  had 
not  been  mentioned  at  all  in  the  contract,  and  there  was  nothing 
to  show  that  the  parties  had  contemplated  its  genuineness  as  an 
essential  condition.  (C.  A.  Alex.  1  dec.  1904,  B.  L.  J.  XVII, 
^S.V^  Upon  the  same  principle,  as  we  have  seen,  mistakes  as  to 
the  person  with  whom  the  (contract  was  made  are  not  essential, 
unless  his  identity  or  his  possession  of  some  quality  was  expressly, 
or  tacith  made  a  condition  of  the  contract.  We  have  seen  also 
that  clericar mistakes  do  not  invalidate  the  contract  unless  they 
induced  the  consent.  In  the  preceding  cases  the  reason  why  the 
mistake  is  not  essential  is  simply  because  the  party  would  pre- 

,^f;umably  have  made  the  contract  if  he  had  not  been  under  the 

V  mistake-.'  -  But  th(>re  are  some  classes  of  mistakes  as  to  which  this 

^*\9st  is  not  sufficient.     It  has  been  explained  tha,t  .mistakes  as  to 

'-'ihe  value  or  price  ol'  the  thing,  and  mistakes  ia^^to  the  motive 
do  not  invalidate  the  contract,  although  here  the  party  under 
the  mistake  might  not  have  made  the  contract  but  for  the 
mistake.  A  mistake  as  to  tlie  price  or  value  of  the  thing 
may  cause  lesion,  and  lesion  is  not  in  the  French  or  in 
the  Egyptian  law  a  cause  of  nullity  of  contracts.,  j  In  the 
French  law  a  minor  can  get  a  contract  set  aside  fat  lesion. 
(C.  C.  F.  1305.)  But  in  the  Egyptian  law,  even  in  the  case 
of  a  minor,  lesion  itself  is  never  a  ground  of  nullity,  though  in 
the  case  of  the  sale  of  immoveables  a  minor  has,  subject  to  certain 
conditions,  an  action  for  supplement  of  price.  (C.  C.  E.  336/419; 
<".  A.  Alex.  4  janv.  1900,  B.  L.  J.  XII,  68.)  According  to  the 
Mixed  Courts  persons  under  an  interdiction  have  the  same  right. 
('.  A.  Alex.  10  avril  1889,  B.  L.  J.  I,  115.)  Even  minors 
have  no  such  remedy  in  the  case  of  the  sale  of  moveables.  (C.  C.  E. 
336/419.  See  C.  A.  Alex.  11  janv.  1905,  B.  L.  J.  XVII,  73.) 
Further,  a  mistake  as  to  motives  does  not  invalidate  the  contract, 
although,  but  for  the  mistake,  the  party  would  not  have  consented. 
We  hav<.'  explained  what  is  meant  by  the  tiaditional  but  not  very 
happy  expression  mistake  as  to  jnotivc.  Among  such  mistakes, 
according  lolh<'  Fieneli  jinispiiuleiice.  u]u<i  be  included  a  mistake 
as  to  the  solvency  of  the  other  jtarly. 
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Proof  of  mistake. 

The  onii-^  of  proving  the  mistake  li(*s  upon  the  party  who  alleges 
it;  it  is  never  presumed.  (Cass.  2  mars  1881,  D.  82.  1.  199; 
Cass.  5  fevr.  1894,  D.  94.  1.  134.)  The  rule  in  case  of  doubt 
is  error  nseet  erranti.  But  here,  as  in  the  case  of  fraud  or  violence, 
the  nature  of  the  proof  required  will  depend  gTeatly  on  the  circum- 
stances. It  will  be  easier  to  prove  mistake  on  the  part  of  an 
inexperienced  or  uneducated  person.  And  the  bodilj^  or  mental 
health,  the  extreme  youth,  or  extreme  age  of  the  party  alleging' 
•error  will  be  important  elements  for  consideration. 

Effects  of  nullity  on  the  ground  of  error. 

The  party  to  a  contract  who  succeeds  in  getting  it  annulled  on 
the  ground  of  his  error  may  thereby  cause  a  loss  to  the  other 
party.  And,  according  to  the  French  law,  in  this  case  he  will 
in  certain  circumstances  be  liable  in  damages.  This  will  cer- 
tainly bo  so  when  the  party  who  suffered  the  loss  was  in  good 
faith,  and  the  mistake  of  the  other  party  was  due  to  his  own 
negligence.  (D.  Sicpp.  Oblig.  n.  49.)  But  is  there  any  liability 
when"  tliere  is  no  negligence?  According  to  some  writers  there 
is.  We  have  here  Avhat  Ihering  oaUis  culpa  in  contrahendo . 
{Gemmmelfe  Aufscitze,  1,  p.  327,  in  French  transl.  (Enires 
■cJwisics,  II,  p.  1.  Sic,  Demolouibe,  24,  n.  103;  Aubry  et  Rau, 
5th  ed.  4,  p.  497.  See  siiprii,  p.  188,  and  hifni,  p.  338;  B.-L^ 
-ot  Barde,  1,  n.  ()().  and  n.  362.  Cf.  Leonhard,  R.,  Der 
B.  L.  et  Barde,  1,  n.  00,  and  n.  362.  Cf.  Leonhard,  R..  Der 
Irrthwn  bd  nigMigcii  Vertragpii ;  Brock,  W.,  Das  negative 
V  ertrag  sinter  esse . ) 

The  loss  caused  by  the  other  party  is  due  to  the  act  of  the 
.plaintiff  if  not  to  his  fault.  It  may  well  be  doubted  whether 
this  is  a  sound  view.  The  rule  that  there  is  no  liability 
without  fault  is  a  fundamental  principle  of  the  French  law. 
(See  Bufnoir,  Propriete  et  Contnit,  pp.  595  seq.  ;  Amiens,  11  mai 
1854,  D.  59.  2.  147:  D.  N.  C.  C.  art.  1110,  n.  186.) 

This  question  generally  arises  when  there  has  been  a  mistake" 
in  the  transmission  of  an  offer  or  of  an  acceptance. 

In  the  leading  French  case  a  merchant  by  a  telegram  autho- 
rised one  of  his  correspondents  to  sell  certain  merchandise  at  the 
minimum  price  of  165  francs.  The  telegram,  as  received  by  the 
:mandatar3%  read  139  francs,  and,  in  coneequence,  the  mandatary 

17  '2) 
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bukl  the  URn-cliaiulis-L'  at  14U  fnuio.  An  action  by  tlii'  vumloi,  to 
havo  tho  sale  declared  null  foi-  want  of  consent  was  sustainod'by 
the  Court  of  Amiens.  (Amiens,  11  mai  1854.  n1  snpfK."  Uut  in 
sucU  a  case  if  damage  is  suffered  bv  the  receiver  of  tho  telugraia 
is  the  sender  liable  in  damages?  The  Court  of  Aniii'us  held  that 
there  was-  no  such  liability.  (Cf.  Iiordcaux.  "28  niai  l8-"i().  1).  •')(>. 
2.  219.^ 

There  is  ho\\f\  rr.  eonsidoiabh-  French  authority  in  the  op}josito 
sense.  (Paris,  11  janv.  1858,  D.  Uep.  vo.  Teleyraphie.  n.  89;. 
Lyon-Caen  et  Kenault.  Traife  cle  Droif  ConimerciaJ,  3,  n.  23. 
See  Valery.  Co)/ f rats  par  Corrcspoudame,  n.  384. 

Th*'  principal  arguments  in  support  of  this  view  are:  — 

i^l}  That  in  choosing  to  transmit  the  declaration  of  his  will 
bv   telegraph   the  sender  voluntarily  chooses  a  means  in  which  .  ^^ 

ho  knows  that  errors  may  very  possibl}'  be  made.  Various  modes  \  ,  '»•  y 
of  communication  were  open  to  him  and  he  has  chosen  to  select^*^^ 
a  risky  one.  There  is  a  culpa  in  eligeudo.  (Ihering,  CEuiTes  p>'" 
Choisies,  2,  pp.  75,  95.)  But  considering  the  rapidity  with  which 
business  has  to  be  conducted,  and  the  universal  usage  of  employing 
the  telegraph,  it  seems  very  difficult  to  maintain  that  a  business 
man  commits  any  fault,  however  slight,  in  choosing  this  means  of 
communication.  If  it  is  the  duty  of  the  sender  of  a  telegram 
to  make  absolutely  certain  that  it  is  sent  in  a  correct  form,  why 
is  it  not  equally  the  duty  of  the  receiver  of  the  message  to  maka 
sure  that,  it  reaches  him  correctly?  It  is  within  his  power  to 
get  the  message  repeated,  or  he  can  wait  for  confirmation  by, 
letter  from  the  sender.  On  the  whole,  there  seems  very  little 
force  in  the  argument  that  there  is  any  culpa  in  eligenclo  in  this 
case.  It  has  been  suggested  that  tlie  sender  miglit  have  the 
telegram  repeated,  or  registered,  as  can  be  done  in  France.  But 
th<'  Couit  of  Amiens  decided  that  there  was  no  fault  in  the  sender 
not  having  employed  le  moijcn  pea  usife  de  la  recommandation 
de  la  depeche. 

{2]  That  the  sender  of  a  telegram  guarantees  the  exact  trans- 
mission of  the  message.  He  knows  that  the  method  of  com- 
munication which  he  has  selected  is  a  faulty  one,  and  that,  owing 
to  its  choice,  mistakes  may  occur  which  may  cause  loss  to  the 
receiver  of  the  message.  He  must,  accordingly,  be  taken  to  have 
guaranteed  by  implication  that  he  would  make  good  any  loss 
thus  sustained.  (Ihering.  op.  (if.  75,  95.)  Windscheid  for- 
merly supported  this  theory  but  has  abandoned  it  in  later  editions. 
(Piindekten,  8th  ed.  2,  s.  307,  note  5."      There  does  not  seem. 
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however,  to  be  the  slightest  reason  for  assuming  that  the  sender 
intends  to  enter  into  any  such  guarantee,  and  unless  the  law  makes 
him  liable,  he  cannot  be  made  liable  on  the  ground  of  an 
assumption  so  improbable  as  this. 

(3)  It  has  been  maintained  that  the  post  olhce  or  telegraph 
company  to  which  the  sender  entrusts  the  message  is  the  mandatary 
or  prepose  of  the  sender,  and  that  the  mandator  is  liable  for  ai 
mistake  made  by  the  mandatary  in  carrying  out  the  mandate. 
The  answer  to  this  is  that  the  department  of  government  or  tho 
company  which  undertakes  the  business  of  transmitting  messages 
is  not  the  prepose  of  the  senders  of  the  messages.  A  .prepose 
or  a  mandatary  is  a  person  freely  chosen  and  whose  conduct  the 
other  party  has  the  right  to  control.  (Sourdat,  Responsahilite, 
2,  n.  887.)  But  in  this  cjase  there  is,  as  a  rule,  no  choice  at  all, 
gome  one  agency  having  a  monopoly  of  the  right  to  transmit 
telegrams,  and,  at  any  rate,  tlie  sender  has  no  control  at  all  over 
the  method  of  dispatch.  The  contract  which  ho  makes  is  much 
more  analogous  to  a  contract  made  with  a  railway  company  or 
other  common  carrier.  It  is  a  contract  of  lonage  d'ouvmge  and 
not  of  mandate  or  lounge  de  services.  (Valery,  Contrats  par 
€orresponda}ice,  n.  388;  Thaller,  Traite  Elemeutaire  de  Droit 
Commercial,  4th  ed.  p.  513,  note  1.) 

The  sender  of  goods  who  gives  them  into  the  hands  of  a  common 
carrier  is  not  liable  in  damages  to  the  person  to  whom  the  goods 
were  sent  unless  he  has  guaranteed  their  safe  carriage.  Why 
should  the  rule  be  different  in  the  case  of  a  message  handed  in 
to  be  telegraphed?  No  satisfactory  answer  can  be  given;  and 
the  arguments  of  Ihering  and  others  are  unconvincing.  But  even 
if  we  could  regard  the  telegraph  company  or  telegraph  adminis- 
tration as  a  mandatary  the  result  would  be  the  same.  According 
to  the  principles  of  mandate  the  mandator  is  bound  to  execute  the 
engagements  contracted  by  the  mandatary  in  virtue  of  tlie 
mandate,  as  the  Egyptian  Code  expresses  it,  or  conformement 
mi  pouvoir  qui  lui  a  ete  doiutd  in  the  language  of  the  French 
Code.  (C.  C.  E.  527/648;  C.  C.  F.  1998.)  The  Quebec  Code 
states  the  same  rule  thus:  "The  mandator  is  bound  in  favour 
of  third  persons  for  all.  the  acts  pf  hie  mandatary,  done  in 
execution  and  within  the  powers  of  the  mandate."  (C.  C;  Q. 
1727.)  The  mandator,  it  is  true,  may  be  also  liable  to  third 
parties  if  the  mandate  was  expressed  in  such  careless  terms  as 
to  make  it  easy  for  the  mandatary  to  deceive  third  parties  as  to 
the  extent  of  his  powers.      Taris,  25  mars  1892,  D.  92.  2.  263.) 
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But.  horc  wi'  liave  notliiiig-  oi'  ihi:^  kind.  The  sender  of  tlie 
telegram,  it"  he  is  to  be  considered  as  a  mandator,  cert-ainly  did 
not  givv  a  mandate  to  the  telegraph  administration  1o  make  a 
mistako  in  the  transmission  of  the  telegram.  (Valery,  ('out rats 
par  Corrcapondwice,  n.  388.  And  there  is,  ex  hiipollicxi.  no 
negligence  on  the  part  of  the  sender  of  the  telegram. 

Tho  fact  is  there  is  no  solid  legal  foundation  for  the  theory. 
If  the  sender  of  the  telegram  was  free  from  negligence,  the  mistake 
made  in  its  transmission,  is,  as  regards  him,  a  fortuitous  event, 
for  which  he  is  not  responsible.  Xrnio  caxmn  prcestaf.  If  the 
mistake  in  tran«>niission  is  dur  to  the  negligence  of  the  party 
to  tho  contract  he  will  be  liable,  but  otherwise  the  loss  will  lie 
where  it  falls.  (Valery,  ('01/ f rats  par  Corrrspoixlrnier,  nos.  379 
s^q.) 

Comparison  with  other  laws. 

The  Swiss  Code  of  Obligations  makes  a  compromise.  It 
Inquires  fault  to  create  liability,  but  it  assimilates  the  niistake 
of  the  transmitter  to  the  mistake  of  the  party.  Ln  partie  qui 
ivvoqur  S0)i  rfTeur  pour  se  soustraire  a  Veffet  du  eontrat 
est  tenue  de  reparer  le  dommaf/e  resultant  de  Vinvalidite  de  la 
convention  si  Verreur  proment  de  sa  proprc  faute,  a  moiii^  que 
V autre  partie  n'ait  connu  ou  du  connaUre  Verreur. 

Le  juye  pent,  si  Vequite  Vexige,  allouer  des  dorrvmages- 
interets  plus  cmisiderables  a  la  partie  Usee. 

Le."!  regies  ooncermmt  VeiTeur  s'appUquent  par  aualogie,  lorsque 
la  volonte  d'mifi  des  parties  a  ete  inexact enieiit  transmise  par  un 
message^-  ou  quelque  autre  intermedmire.  (Code  Fed.  Oblig. 
arts.  26,  27;  Rossel  et  Mentha,  Th-oit  Ciril  Suisse,  3,  p.  55.) 
Tlie  English  law  refuses  to  make  the  sender  liable  for  the  mistake 
of  the  telegra])li  clerk.  {Henlcel  v.  Pape,  1870,  L.  E.  6  Ex.  7, 
40  h.  J.  Ex.  15.  Cf.  Verdin  v.  Robertson,  10  Maopherson,  35^ 
Soots  case.)  There  are  some  American  eases  in  which  the  theory 
of  culpa  in  contrahendo,  or  something  like  it,  has  been  applied, 
and  where  it  has  been  held  that  as  between  the  sender  and  receiver 
of  telegrams,  the  person  who  selects  the  telegraph  as  a  means  of 
communication,  must  bear  any  loss  occasioned  by  errors  in  trans- 
mission on  the  part  of  the  telegraph  companj'.  But  there  are 
other  decisions  in  the  opposite  .sense.  (See  Pollock,  ('ontracfs, 
3rd  American  ed.  p.  604;  Beven,  Npgligence,  3rd  ed.  2,  p.  1122.) 
The  Morocco  Code  of  Obligations  might  be  more  clearly  ex- 
pressed, but  it  seems  to  mean  that  the  sender  is  not  responsible 
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except  for  his  own  fault.  En  ca-s  d' err  cur,  d^dlltration  an  fir 
rekird  dans  la  tramcripHon  d.un  telegramme,  on  applique  hs  prhi- 
cipes  genermix  relatlfs  a  la  jautc;  rcxpedUenr  d'un  teUgramme 
est  presume  exempt  de  jmite,  s'll  a  en.  smn  de  faire  coUationner  mi 
reeommander  le  teUgrawme  selon  fe-s  regiements  telegraph iqiirs 
(art.  430.  Cf.  art.  45).  By  the  German  Code  the  sender  is 
liable  without  fault  (arts.  120,  122.  See  Saleilles,  Declara- 
tion ch  Volmite,  p.  39;  infra,  p.  283).  In  many  oases,  at  any 
rate,  it  is  possible  to  establish  that  there  was  negligence  on 
the  part  either  of  the  sender  or  of  the  receiver.  In  a  German 
case  Oppenheimer,  a  banker  at  Cologne,  telegraphed  to  Wciler. 
a  banker  at  Frankfort.  "  Buy  {erkaiifen  Sie)  one  hundred 
shares  in  such  and  sucli  a  company."  The  message  as  delivered 
i-ead  "  SeU  (rerkaiif,en  Sie).''  Weiler  sold  the  shares,  and  had 
to  buy  them  back  elsewhere  because  Opp.'nhcimer  refused  to 
acknowledge  that  he  had  given  any  mandate  to  sell  them.  The 
price  of  the  shares  had  gone  up  by  that  time  and  Weiler  had  to 
pay  more  for  them.  Consequently  lie  suffered  damage  and  he 
sued  Oppenheimer  for  reparation.  The  court  of  Cologne  held 
that  Oppenlieimer  was  liable  on  the  theory  of  cidpa  in  conlra- 
hendo  without  proof  of  negligence.  But  a  sounder  reason  would 
appear  to  be  that  knowing  tlie  similarity  between  the  words 
erkaufen  and  verkaufen  the  sender  of  the  message  should  have 
taken  care  to  prevent  the  possibility  of  such  a  mistake  by  employ- 
ing some  other  terms.  (See  Ihering.  Q^nvrcs  CJioisies,  2,  n.  3, 
p.  7,  and  n.  40,  p.  95.; 

In  another  case  an  order  was  sent  by  telegram  for  500  kilo- 
grammes of  goods.  The  message,  as  delivered,  read  5,000  kilo- 
grammes, and  5,000  kilogrammes  were  despatched.  The 
purchaser  refused  to  take  delivery,  and  the  vendor  brought  an 
action  against  him  for  damages.  The  Court  of  Charleroi  found 
that  the  purchaser  was  liable,  and  gave  as  one  of  its  reasons  that 
there  was  negligence  on  his  part  in  not  stating  the  quantity 
required  in  Avords  instead  of  in  figures.  (Charleroi,  22  fevr. 
1875;  Pasicrisie  Beige,  75.  3.  221;  Journcd  dc  Droit  Inter- 
yiational  PrlvL  2,  1875,  p.  309.) 

There  are  other  cases  in  which  the  facts  sufficiently  indicate 
negligence  on  the  part  of  the  receiver  of  the  message.  The 
message  may  be  of  such  a  kind  that  it  ought  to  have  excited  his 
suspicion  and  put  him  upon  his  inquiry.  If  a  customer  who 
has  been  in  the  habit  of  ordering  goods  at  the  rate  of  ten  or  twelve 
pounds  weight  at  one  time,  were  suddenly  to  send  an  order  for 
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t+'u  ur  twelve  tons,  or  a  man  who  has  usually  ordered  a  thou^and 
cio-ars — mille — suddenly  orders  a  million — million — the  merchant 
would  not  lx>  entitled  to  act  upon  sueli  an  order  without  making 
sure  that  the  message  had  heen  correctly  transmitted.     (Ihering, 
Of.  (it.  p.  74.  ^     Perhaps  an  American  case  falls  under  this  prin- 
ciple.    A  dealer  in  New  York  received  a  teleoram  from  one  of 
his  correspondents  in  these  terms:  ''  Arc  we  to  send  the  salt  which 
vdu  have  bought  by  steam  or  by  sail?"     He  replied  by  telegram 
"Sliip  by   sail."      By  mistake  the  telegrapli  clerk  wrote   'rail.' 
and  the  salt  was  sent  at  nnicli  greater  expense  by  train.     Perhaps 
liore  t\w  loss  should  have  fallen  upon  the  receiver  of  the  telegram 
in  which  the  mistake  was  made.      The  simihirity  of  the  two  words 
'•sail"  and   "rail,"  coupled  with  the  fact  that  saU  was  usually 
sent  to  this  correspondent  by   water  ought  to  have  put   him  on 
his  guard,   and  prevented   him   sending  the  salt   by   train    until 
he  had  made  sure  that  this  was  intended.      It  may  be  remarked 
that  tlierc  was  nothing  in  the  use  of  the  Avord    "ship"  to  excite 
his  suspicion,  a.s  that  term  is  commonly  used  in  America  in  the 
K'use  of   "send."      (See  Valery,   Contrats    par    Correspondaiice, 
n.  897.       M.  Valery  falls  into  the  very  natural  mistake  of  sup- 
posing that  the  use  of  the  word  "ship"  was  enough  to  put  the 
recei\er  upon  his  inquiry,  seeing  that  it  is  an  inappropriate  term 
to  apply  to  land' transport.      But  "ship  by  rail"   is  a  common 
American   expression,   just   as    French-Canadian    tramway    con- 
ductors call  on  passengers  to  emharquer.     When  it  is  impossible 
to    discover    any    negligence    on    the    part    of    the    sender    of    a 
telegram  or  of  the  receiver,   the  loss  should  lie  w^iere  it  falls. 
There  is  no  legal  ground  upon  which  we  can  fix  either  of  the 
parties  with  liability.     It  may  be  worth  while  giving  two  or 
three  examples  of  such  a  mistake  where  it  is  impossible  to  impute 
fault  to  either  the  sender  or  the  receiver  of  the  message. 

A  telegram  ordering  goods  was  addressed  to  Melle ;  there  is 
a  small  town  of  that  name  in  France,  but  the  telegraph  operator 
took  Melle  to  be  an  abbreviation  for  Marseille,  and  sent  the 
message  there.  The  message  eventually  reached  Melle,  but  in 
the  meantime,  the  orderer  of  the  goods,  having  received  no  reply, 
had  bought  them  elsewhere.  It  was  held  he  was  not  liable  in 
damages.  (Trib.  Consulaire  de  la  Seine,  12  dec.  1862,  given  by 
Valery,  op.  cif.  n.  398.  C'f.  Trib.  Comm.  Anvers.  20  mars  1876; 
Journal  du  Droit  International  Prive,  3,  1876,  p.  487.) 

The  plaintiff  and  the  defendant  had  been  negotiating  about 
the  sale  of  fiftv  rifles.     Tbc  defendant  wi'ote  a  message  ordering 
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three  rifles.  The  telegraph  elcrk  telegraphed  the  word  "'the"  for 
"three."  The  defendant  deelined  to  take  more  than  three  rilles, 
and  an  aetion  was  brought  by  the  plaintiff  to  reeover  tlie  i)ii(v  of 
fifty.  It  was  held  that  the  defendant  was  liable  only  for  tlie  ])riee 
of  three.     {Henkel  v.  Pape,  1870,  L.  R.  6  Ex.  7,  40  L.  .1.  Ex. 

A  man  sent  a  tt'legram  to  a  Uorist  ordering  two  iiand  bou- 
quets." The  telegraph  operator  thought  "hand  '  was  "  bund.," 
an  abbreviation  for  "hundred."  The  florist  sent  two  hundred 
bouquets.  The  aetion  was  against  the  telegraph  eompany  for 
damages,  but  it  was  taken  for  granted  that  the  sender  of  the 
message  was  liable  for  two  bouquets  only.  {Netv  York  mid  Wanh- 
ingUm  Tdegmph  Co.  v.  Drybitrg.  i860,  35  Penn.  St.  298; 
Bigelow's  CanrA  on  Torf^.  p.  450.) 


Liability  of  telegraph  company  for  mistakes. 

Tiie  question  whether  the  telegraph  eompany  ean  be  made  liable 
for  mistakes  of  transmission  belongs  to  the  law  of  responsibility. 

In  France,  by  art.  6  of  the  Lot  du  9  nov.  1850,  retat  if  est 
soumis  a  aiicune  responmbilite  a  raimi  du  sewice  de  la  corrcspon- 
diince  privee  pw  la  voie  telegraphique:  (See  Valery,  Coufrafs  par 
Cofrespondiuice,  n.  .380;  Sourdat,  BespomahiUU,  5th  ed.  2, 
n.  1321:  Dalloz,  Cod<e  des  Lois  Admiimtratives  Annotees,  4,  II. 
TO.  Compiabilite  Puhlique,  nos.  9945  seq.,  9990  seq.,  and  5,  vo. 
Posies  et  TeUgniphes,  n.  2302.)  In  Egypt  the  telegraph  depart- 
ment declines  any  responsibility  for  delays,  errors,  non-transmis- 
sion, non-deliveries,  etc.,  and  the  private  cable  eompani^'S  do  the 
same.  There  may  be  a  question  as  to  the  validity  of  such  clauses 
of  exoneration,  and  this  question  is  discussed  elsewhere.  (See 
infra,  2,  p.  277.) 

English  law  as  to  this. 

In  England  the  receiver  of  the  telegram  has  no  right  of  action 
against  the  telegraph  company.  The  company  was  under  no 
contract  with  him,  and  a  mistake  made  in  transmission  is  not  the 
wrong  known  in  the  English  law  as  "deceit."  (Di.rson  \. 
Eeuter's  Telegraph  Company,  1877,  3  C.  P.  D.  1,  47  L.  J. 
C.  P.  1.  See  infm,  p.  323.)  In  America  there  are  conflicting 
decisions,  but  the  more  general  view  is  that  such  a  right  of  action 
exists.      The  reasons  given  bv  different  courts  are  various  and 
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inconsistent .  Some  coiiits  aliow  the 'receiver  aflir  h.'  has  repaid 
the  sender  the  cost  of  sending  the  message,  to  sac  in  his  place.  A 
more  phiusiblc  g-ronnd  is  that  a  toleg-raph  conipan\'  liolds  relations 
to  the  public  resembling  those  of  coniinon  carriei-s.  Tlicy  aa-e 
allowe<l  certain  prix  ilcges.  and  thrv  assmiic  ciTlain  diili.'S.  Xot 
all  these  duties  are  conlined  to  persons  wiio  contract  witii  them; 
some  of  them  are  duties  to  the  public,  and  among  them  is  the 
duty  of  the  telegraph  company  to  take  reasonable  care  not  to  cause 
damage  bv  mistakes  of  transmission.  (See  Cooley,  Tort^,  3rd  ed. 
2,  p.  1382;  Beven,  XegUgenre,  3rd  ed.  2,  p.  1122;  Pollock,  Torts, 
10th  ed.  p.  oTo;  Pollock.  Coiifmcts,  8th  ed.  p.  224.) 

Effects  of  nullity  as  regards  third  parties. 

The  eft'ect  of  annulling-  a  contract  on  the  ground  of  error  is,. 
as  regards  third  parties,  the  same  as  if  it  had  been  annulled  for 
fraud  or  violence,  and  has  been  considered  earlier  under  the  head 
of  the  action  of  nullity'and  its  effects.     {Supr((,  p.  213.) 

Distinction  between  mistake  as  to  the  substance  and 
latent  defect. 

There  is  some  analogy  be1\\<M'n  the  riglit  to  annul  a  contract 
on  the  ground  of  mistake  and  the  right  of  the  })urchascr  to  cancel 
the  sale  on  the  ground  of  a  Latent  defect  in  the  thing  sold.  But 
these  two  rights  of  action  a,re  by  no  means  identical;  they  are 
subject  to  different  rules,  and  nmst  be  carefully  distinguished 
from  one  another.  A  latent  defect  is  a  defect  in  the  thing  which 
is  not  apparent,  which  is  unknown  to  the  purchaser,  and  which 
diujinishes  the  value  upon  which  the  purchaser  had  to  reckon,  or 
renders  the  thing  in  question  unfit  for  the  use  for  which  it  is 
intended.  (C.  C.  E.  313,387,  320/395;  C.  C.  F.  1641,  1642; 
C.  C.  Q.  lo22,  1523.).,  The  mere  absence  of  a  quality  in  the 
thing  is  not  a  latent  defect,  but,  as  we  have  seen,  if  the  existence 
of  this  quality  was  a  condition,  express  or  tacit,  of  the  sale,  the 
absence  of  this  quality  will  entitle  the  purchaser  to  have  the  sale 
annulled  on  the  ground  of  mistake.  >  Aubry  et  Rau,  5tli  ed.  5, 
p.  106.  [Mistake  implies  the  absence  of  a  certain  quality  in  the 
thing'-  which  has  been  treated  as  essential.  But  it  does  not  imply 
that  the  thing  has  any  defect  which  renders  it  unfit  for  the  use 
for  which  it  is  intended.  If  a  man  buys  a  picture  which  he 
believes  to  be  by  Rubens,  and  is  sold  to  him  as  a  work  of  that 
master,  whereas  the  picture  is  by  another  painter;   if  he  buys  an 
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orchid  under  the  mistaken  impression  that  it  is  unique;  or  a 
horse  in  the  belief  that  it  has  a  certain  pedigree  which  it  has  not, 
we  cannot  say  that  in  any  of  these  cases  tlie  thing-  has  a  hitont 
defect.  If  the  purchaser  has  any  remedy  it  must  be  the  remedy- 
of  getting  the  sale  annulled  by  proof  of  essential  mistake.  But 
if  lie  buys  a  house  and  discovers  that  the  roof  is  supported  by  a 
rotten  beam;  if  he  buys  an  engine  whidi  has  a  mechanic-al  defect 
not  apparent  except  to  an  expert;  if  he  buys  oak  planks  for  a 
parquet  floor  and  discovers  that -they  contain  the  germs'  of  de- 
struction owing  to  insects  having  got  into  them  in  the  wood-yard 
of  the  vendor,  or  if  he  buys  wine  which  has  undergone  the  opera- 
tion of  pldtrage  he  gets  the  exact  thing  which  he  meant  to  biiy^ 
but  it  has  a  latent  defect  which  renders  it  unfit.  (See,  as  to  the 
engine,  Req.  31  juill.  1905,  D.  1908.  1.  148;  as  to  the  oak  planks, 
Req.  26  dec.  1906,  D.  1907.  1.  279;  as  to  the  vin  ,pldfre,  Trib. 
civ.  Beziers,  28  juill.  1904,  D.  1906.  2.  194.  Cf.  Req.  26  avril 
1906,  D.  1907.  1.  509. > 


Practical   importance  of  the  distinction. 

If  the  case  is  one  of  latent  defect  the  redhibitory  action  on  the 
warranty  must  be  brought  in  Egypt  within  eight  da}'S  of  the 
discovery  of  the  defect,  failing  which  the  right  of  action  is  for- 
feited. (C.  C.  E.  324/402.;  In  France  the  action  must  be 
brought  dans  un  hrefdekd  suivanf  la  nature  des  vices  redhibi- 
toires,  et  V usage  du  lieu  ou  la  venfe  a  ete  faite.  (C.  C.  F.  1648.) 
There  is  special  legislation  in  France  with  regard  to  mG6><  red- 
hibitoires  in  the  sale  of  domestic  animals.  {Loi  du  2  aout  1884.) 
But  Avhen,  on  the  other  hand,  the  action  is  brought  to  annul  a 
sale  on  the  ground  of  essential  mistake  it  can  be  brought  m 
France  within  ten  years,  and  in  Egypt  at  any  time  within  fifteen 
years,  there  being  no  special  prescriptive  period  for  this  case. 
(C.  C.  F.  1304;  C.  C.  E.  208/272;  C.  A.  Alex.  19  mars  1913, 
B.  L.  J.  XXV,  239.;  There  is  a  dispute  as  to  whether  the 
prescriptive  period  runs  from  the  date  of  the  sale  or  from  the 
date  of  the  discovery  of  the  mistake.  (See  xlubry  et  Ran,  5th  ed. 
5,  p.  117;  D.  N.  C.  C.  art.  1648,  nos.  45  seq.) 

So,  where  the  action  was  brought  to  annul  a  sale  of  wine  on  the 
ground  that  it  was  pldtre,  it  was  held  that  this  Mas  an  action  upon 
a  latent  defect  which  could  not  be  brought  after  the  delay  allowed 
by  law  in  this  case.     (Montpellier.  8  dec.  1904.  D.  1906.  2.  194.) 

On  the  other  hand,  where  goods  were  sold  by  sample  and  were 
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not  up  to  the  sample,  the  Mixed  Court  of  Appeal  held  that  this 
■was  a  case  of  essential  mistake.  They  say:  Uue  pareille  action 
est  motivec  ot  effet  par  Vabseiice  dans  la  niarchandise  vendue  de 
certaine^  qiialites  sitbsfantielles  que  V ecJuuitilloti  soumis  y  await 
laisse  croire,  absence  de  qiialife  constituant  Verreur  sur  la  substance  ' 
de  nature  a  vieier  le  consentement.  (C.  A.  Alex.  13  jnai  1914, 
Gaz.  Trib.  IV,  n.  448. ^i 

And  when  a  machine  was  sold  as  of  a  certain  horse-power,  and 
it  did  not  .possess  this  power,  the  same  court  held  that  this  was  not 
a  latent  defect,  but  an  essential  mistake,  though  in  the  particular 
case  the  purchaser  was  held  to  have  lost  his  right  to  challenge  the 
sale  by  having  used  the  machine  for  some  time  without  protest. 
(C.  A.  Alex.  27  mai  1908,  B.  L.  J.  XX,  257.) 

The  distinction  between  the  sale  of  a  thing  which  has  a  latent 
defect  anil  a  sah*  whieh  is  null  on  the  ground  of  essential  mistake 
is  in  many  cases  ])lain  enough.  When  the  sale  is  null  on  the 
ground  of  mistake  the  purchaser  does  not  get  the  kind  of  thing 
which  he  bargained  for.  He  bargained  for  a  picture  by  Rubens, 
and  a  picture  by  another  painter  is  not  the  same  kind  of  thing. 
He  bargained  for  a  pedigree  animal,  and  an  animal  of  unknown 
parentage  is  a  different  kind  of  thing.  He  bargained  for  a  machine 
of  sixteen  horse-power,  and  a  machine  of  ten  horse-power  is  a 
different  machine.  But  in  all  these  cases  the  thing  which  he 
gets  may  be  a  perfectly  good  thing  of  its  kind.  But  when  he 
buys  a  thing  with  a  latent  defect  it  is  not  a  good  thing  of  its 
kind.  If  the  picture  were  painted  in  colours  which  faded  away 
in  a  short  time,  if  the  animal  had  a  serious  and  latent  disease,  if 
the  machine  had  a  mechanical  fault  of  a  serious  kind  which  an 
ordinary  man  would  not  perceive,  the  purchaser  gets  the  exact 
thing  which  he  intended  to  buy,  but  the  thing  is  imperfect.  But 
there  are  cases  in  whieh  the  distinction  is  more  delicate-.''  Thus 
it  might  be  contended  that  wine,  which  had  been  adulterated  by 
the  method  known  as  pldtrage,  was  a  different  kind  of  thing  from 
wine  unadulterated.  But,  seeing  that  such  adulteration  is  common 
and  well-known  to  buyers,  the  fact  that  wine  has  been  pldtre  is 
not  regarded  by  the  French  jurisprudence  as  placing  it  in  a 
different  category.  (See  on  the  distinction  generally  between 
latent  defects  and  essential  mistake  in  sale,  Baudry-Lacantinerie 
et  Saignat,  Vente,  n.  414;  Pand.  frang.  vo.  Vices  redhihiloires, 
n.  o;  D.  N.  C.  C.  art.  1641,  n.  .'3.) 
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CHAPTER.  X. 

MISTAKE   IN    ENGLISH    LAW. 

The  English  law  as  to  mistake  in  contracts  presents  many 
analogies  with  the  French  law,  but  the  two  systems  differ  con- 
siderably.  In  the  English  law  mistake  is  not  a  reason  for  allowing 
a  contract  originally  valid  to  be  annulled;  it  renders  the  contract 
void  ah  initio.  If  the  mistake  is  of  the  character  which  the  law 
requires,  it  is  shown  when  the  mistake  has  been  proved  that  there 
never  was  the  coumnms  of  the  two  minds  which  is  necessary  for  a 
contract.  (Anson,  Contracts,  14th  ed.  p.  175;  Pollock,  Con- 
tracts. 8th  ed.  p.  487.)  And  the  English  law,  as  will  be  ex- 
plained later,  has  a  special  rule  applicable  to  the  cases  in  which 
the  error  of  one  party  has  been  induced  by  innocent  misrepresen- 
tation made  by  the  other  party. 

The  mistake  which  avoids  a  contract  must  be  of  the  kind  com- 
pendiously described  as  fundamental  error.  Such  a  fundamental 
error  may  be  (a)  as  to  the  nature  of  the  contract;  (b  as  to  the 
identity  of  the  person  with  whom  the  contract  is  made;  (c)  as  to 
the  identity  of  the  object  of  the  contract;  (d)  as  to  the  existence 
of  the  object  at  the  date  of  the  contract;  or  (e)  as  to  what  the 
other  party  is  promising.  A  few  well-known  cases  may  be  given 
as  illustrations,  but  it  is  not  possible  to  treat  the  subjeat  ade- 
quately in  a  short  space.  It  may  be  remarked  that  the  cases  are- 
not  numerous  in  which  the  courts  are  called  upon  to  decide  upon 
the  effect  of  a  mistake  which  has  not  been  induced  by  fraud  or 
by  misrepresentation  by  the  other  party. 

Party  may  be  bound  in  spite  of  his  mistake  because  he  is 
not  allowed  to  prove  it. 

Before  explaining  tlie  characteristics  of  operative  mistake  in 
the  English  law.  it  is  desirable  to  point  out  that  there  arc  cases  in 
which  a  party  is  bound  although  in  fact  his  consent  was  given 
under  such  a    mistake.      It  mav   be  that  his  own  statements  or 
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couduct  liavi'  been  Mich  lluil  it  would  be  uuju>l  to  the  othuf  party 
to  allow  hiin  to  prove  his  inistako.  It'  this  be  so,  there  is  in  the 
language  of  the  English  law  an  estoppel.  The  plaintiff  is 
estopped,  i.e.,  debarred,  from  proving  that  th{?ro  was  no  contract. 

"It  is  essential  to  the  creation  of  a  contract  that  both  parties 
should  agree  to  tlu'  same  thing  in  the  same  sense.  .  .  .  But  one 
of  the  parties  to  an  apparent  contract  may,  by  his  own  fault,  be' 
precluded  from  setting  up  that  he  had  entered  into  it  in  a  dif- 
ferent sense  to  that  in  which  it  was  understood  by  the  other 
party."  (Per  Hanneu,  J.,  in  Smith  v.  Rughes,  1871,  L.  R.  6 
Q.  B.  597,  40  L.  J.  Q.  B.  221,  228.) 

Thus,  where  the  seller  sold  a  hundred  chests  of  tea  hy  sample 
and  by  mistake  he  exhibited  a  wrong  sample  it  was  held  that  he 
could  not  avoid  the  contract.  Seott  v.  Littledole,  1858,  8  E.  &  B. 
815.  27  L.  J.  Q.  B.  201.  112  R.  R.  791.) 

The  rule  of  evidence  is  thus  stated  in  passages  Avhich  are  classi- 
cal: "'Where  one  by  his  words  or  conduct  wilfully  causes  anotlier 
to  believe  the  existence  of  a  certain  state  of  things,  and  induces , 
him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  position, 
the  former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time."'  {Fickard  v.  Sears, 
1837,  6  A.  &  E.  469,  45  R.  R.  538,  541.) 

And  "  if,  whatever  a  man's  real  intention  ma}-  be,  he  so  conducts 
himself  that  a  reasonable  man  Avould  take  the  representation  to 
be  true,  and  believe  that  it  was  meant  that  he  should  act  upon  it, 
and  did  act  upon  it  as  true,  the  party  making  the  representation 
would  be  equally  precluded  from  contesting  its  truth."  »  {Freeman 
V.  Cooke,  1848,  2  Ex.  654,  76  R.  R.  711,  719.  Cf.  Porter  v. 
'Moore,  1904,  2  Ch.  367,  73  L.  J.  Ch.  729;  Seton  v.  Lafone, 
1887.  19  Q.  B.  D.  68,  56  L.  J.  Q.  B.  415;  and  cases  cited  in 
Leake,  Contracts,  6th  cd.  p.  4.)  The  application  of  the  rule  of 
estoppel  makes  it  impossible  in  almost  every  case  for  a  plaintiff 
to  avoid  a  contract  on  the  ground  of  unilateral  mistake.  This 
will  appear  more  clearly  in  the  sequel.  W<^  may  now  describe 
th<-  kind  of  mistake  ^^llieh  avoids  a  contract  in  the  English  law. 


(a)  Mistake  as  to   the  nature  of  the  contract. 

In  Leicis  V.  Cta/j  the  defendant  Jiail  been  induced  to  affix  his 
signature  to  a  document,  the  body  of  which  was  covered  by  a 
piece  of  blotting  paper  so  that  he  did  not  see  it.  He  was  told 
he  was  signing  it  as  a  witness.    The  paper  was  in  fact  a  promissory 
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note  upon  wliicli  his  uiuuc  uppoaied  as  joint -luakor  with  anothor 
person.  Il  was  held  that  tho  (Icfoudant  was  not  liable  on  the 
note  to  a  holder  who  had  given  value  for  it  in  good  faith.  The 
defendant  had  never  intended  to  sign  a  note  at  all.  His  mind 
never  went  with  the  transaction.  (1898,  (37  L.  J.  Q.  B.  224; 
foUowing  Foster  v.  Mackinncm,  1869,  L.  K.  4  C.  P.  7(34,  88 
L.  J.  C.  P.  310.  See  also  Carlisle  ami  Cmnhcrland  Banking 
<Jo.  V.  Braqq,  1911,  1  K.  B.  489,  80  L.  J.  K.  B.  472.  hijra, 
p.  285.) 

(b)  Mistake  as  to  the  identity  of  the  person  with  whom  the 

contract  is  made. 

In  many  cases,  such  as,  for  instance,  in  sales  for  cash,  the 
identity  of  the  other  party  is  immaterial.  But  when  it  is  material 
and  there  is  a -mistake  of  identity,  there  is  no  contract. 

Defendant  had  a  running  account  with  X,  and  ordered  goods 
from  him  at  a  time  when  X  was  his  debtor,  so  that  defendant 
had  a  set-off  or  right  to  plead  compensation. 

Unknown  to  defendant,  X  had  sold  his  business  to  Y.  Y 
supplied  the  goods  without  giving  defendant  notice  that  they  were 
not  supplied  by  X.  In  an  action  by  Y  for  the  price  of  the  goods 
it  was  held  that  X  need  not  pay.  There  was  no  contract  between 
him  and  Y.  {Boulton  v.  Jo)ies,  1857,  2  H.  d-  N.  564,  27  L.  J. 
Ex.  117,  115  R.  R.  695.  Cf.  Lindmy  v.  rmuhf,  1878,  3  App. 
Cas.  459,  47  L.  J.  Q.  B.  481;  BaUlies  Case,  1898,  1  Ch.  110, 
67  L.  J.  Ch.  81.) 

(c)  Mistake  as  to  the  identity  of  the  object  of  the  contract. 

The  English  law  as  to  this  is  the  same  as  the  French.  Error 
in  corpore  excludes  consent.  (B.-L.  et  Barde,  1,  n.  52;  supra, 
p.  229.)  The  foUowing  cases  are  illustrations  from  the  English 
law  of  mistake  as  to  identity.  Defendant  agreed  to  buy  125 
bales  of  cotton  to  arrive  Ex  "Peerless"  from  Bombay.  A  ship 
named  "  Peerless  "  arrived  in  December,  and  the  plaintiff  tendered 
the  cotton  upon  it.  The  defendant  refused  to  accept  the  goods. 
In  an  action  of  damages  for  breach  of  contract  defendant  pleaded 
that  there  were  two  ships  named  "  Peerless,"  one  of  which  sailed 
from  Bombay  in  October  and  the  other  in  December.  Defendant 
meant  to  buy  the  cotton  to  arrive  on  the  ship  which  sailed  in 
October.  The  plea  was  held  good.  (Bafflef<  v.  WichelJians,  1864, 
2  H.  &  C.  906,  33  L.  J.  Ex.  160,  133  R.  R.  853.) 
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DofeiKlaut,  sued  for  the  pi-ico  of  a  lot  of  ground  in  Prospect 
Street  in  the  town  of  Waltham,  pleaded  that  there  were  two  streets 
in  thi;.  town  called  by  that  name.  He  had  meant  to  bu.\  a  lot 
on  one  of  these  streets,  and  the  [)laintitl  had  uitrnded  to  sell  a 
lot  on  the  other.  It  was  hold  there  was  no  eontraet.  {Kifle 
V.  Kaniiiagh,  103  Mass.  Soi).  cited  in  Pollock,  Contracts,  3rd 
Amer.  ed.  p.  599.)  As  to  mistaki'  with  regard  to  the  existence 
of  a  >peeitie  thing  sold,  the  Sale  of  Hoods  Act,  1893,  provides, 
'•  Whore  there  is  a  contract  for  the  sale  of  specific  goods,  and  the 
goods  without  tlu!  knowledge  of  the  seller  have  perished  at  the 
time  when  the  contract  is  made,  the  contract  is  void."  (56  &  57 
Viet.  e.  71.  s.  6.''  The  principle  is  a  general  one  and  applies 
to  othor  contracts.  When  the  parties  have  contracted  on  an 
assumption  which  turns  out  to  have  been  false  that  there  was  an. 
object  for  their  contract  this  mistake  is  fundamental. 

A  contract  for  the  sale  of  a  policy  of  life  assurance  was  entered 
into  bv  both  parties  in  the  belief  that  the  assured  was  alive.  In 
fact  ho  was  dead  at  the  date'  of  the  contract.  Contract  void.. 
{Scott  V.  Coid^on,  1903,  2  Ch.  249,  72  L.  J.  Cii.  223.;  But 
when  the  thing  sold  exists,  the  English  law  applies  witli  much 
strictness  the  rule  carcat  emptor.  If  there  is  no  fraud  or  niis- 
ropresentation  and  the  buyer  is  not  relying  on  the  skill  or 
iudgmont  of  the  seller,  the  buyer  of  a  specific  thing  has  no  remedy 
if  th«'  thing  is  less  valuable  than  he  expected.  In  a  strong  case 
A  bought  from  B  for  4,200?.  a  ship  which  was  at  the  time  upon 
a  distant  voyage.  Unknown  to  both  parties  the  ship  Avas  at  the 
date  of  the  sale  upon  the  rocks  of  a  remote  island  where  she  wat* 
shortly  afterwards  sold  for  10?.  The  sale  to  A  ^vas  valid.  The 
thing  sold  "  was  still  a  ship  though  at  the  time  incapable  of  being, 
from  the  want  of  local  conveniences  and  facilities,  beneficially 
employed  as  such.'"  (Barr  and  Gilmm,  1838.  3  ^I.  d'  W.  390,. 
49  R.  R.  650.     See  Scdc  of  Goods  Act.  1893,  s.  14. 


(d)  Mistake  as  to   what  other  party  is  promising. 

It  is  not  a  |)riiici]de  of  the  Englisli  law  that  a  contract  can  bo 
avoided  merely  on  the  ground  of  matcj-ial  error  by  one  party  ais 
to  some  attribute  or  quality  of  the  thing,  however  important  this 
quality  may  be.  To  be  entitled  to  a  remedy  the  party  must 
show  either  (a)  that  his  mistake  was  induced  by  the  fraud  of  the 
other  party:  or  ''b"  that  he  was  induced  to  consent  by  the  innocent 
misrepresentations  of  the  other  party,  both  of  which  grounds  will 
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be  explained  later;  or  (c)  that  it  was  a  term  of  the  contract  express 
or  implied  that  the  object  should  possess  a  certain  quality  which, 
in  fact,  it  does  not  possess;  or,  lastly,  (d)  that  the  plaintiff  wajs 
under  a  mistake  in  supposing  that  the  defendant  was  undertaking 
to  seU  him  an  article  possessing  a  certain  quality  and  that  the 
defendant  was  aware  of  the  plaintiff's  mistake. 

The  cases  under  (c)  are  not  really  cases  of  mistake,  though,  as 
Sir  Wm.  Anson  points  out,  they  are  often  confused  with  these. 
If  the  plaintiff  obtains  relief  it  is  not  because  he  was  under  a 
mistake  as  to  some  attribute  of  the  thing  which  he  got,  but  simply 
because  he  did  not  get  what  he  bargained  for.  (See  Anson, 
Con  trmts,  1 4th  ed .  p .  1 59 . ) 

Rule  (d)  may  be  made  clearer  by  the  following  sub-rules:  — 

(1)  Mistake  cpmmon  to  both  parties. 

A  mistaie  common  to  both  parties  as  to  an  attribute  or  quality 
of  the  object  does  not  make  the  contract  void  or  voidable. 

A  sold  to  B  by  sample  a  quantity  of  "seed  barley."  Both 
parties  were  mistaken  as  to  the  character  of  the  barley,  but  the 
bulk  corresponded  with  the  sample.  It  was  held  that  the  barley 
was  sold  for  what  it  was,  and  there  was  no  warranty,  and  the 
common  mistake  as  to  the  quality  of  the  barley  did  not  affect  the 
formation  of  the  contract.  {Carter  v.  Crick,  1859,  4  H.  &  N. 
412,  28  L.  J.  Ex.  238,  118  R.  R.  521.  See  Benjamin  on  Sale, 
5th  ed.  p.  102,  and  p.  617.) 

A  showed  to  B,  who  was  a  jeweller,  a  stone,  whieli  was  in  fact 
an  uncut  diamond  worth  700  dollars.  She  said  she  was  told 
it  was  a  topaz.  B  was  not  an  expert  in  rough  diamonds.  He 
said  it  was  probably  a  topaz,  and  that  he  would  give  a  dollar 
for  it  and  keep  the  stone  as  a  specimen.  Some  time  afterwards 
A  sold  B  the  stone  for  a  dollar.  It  was  held  that  the  sale  was 
valid.  The  stone  was  sold  for  what  it  was.  {Wood  v.  Boynton, 
1885,  54  American  Reports,  610,  cited  in  Benjamin  on  Sale^ 
5th  ed.  p.  102.) 

(2)  Unilateral  mistake  merely  does  not  invalidate  a  contract. 

The  mistake  of  one  party  as  to  some  attribute  of  the  thing, 
when  not  communicated  to  the  other  party,  does  not  render  the 
contract  void  in  the  absence  of  misrepresentation,  fraud  or 
warranty.      {Per   Lords    Herschcll    and    Watson    in    Sfneart   v. 

w.  18 
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Kenmdy,  No.  2.  1890.  13  A.  C.  108;  W'tkliiuj  v.  Sandersoyi,  1897, 
■2  Ch.  534,  66  L.  J.  Ch;  684;  Scrivener  v.  Pmk,  1866,  L.  R. 
1  C.  P.  71-3.  Soo  t\)llock,  Contracts,  8tli  od.  p.  515;  Leake, 
Cimtracts.  6th  od.  p.  222:  Bonjaniin  on  Sale,  5th  ed.  p.  90  and 
p.  100.) 

Ill  Mich  oirouiiistant'os  the  plaintitl  is  met  by  the  plea  of 
estoppel.     (Supra,  p.  269.) 

(3)  Passive  acquiescence  of  seller. 

'i'hi'  passive  acquiescence  of  the  seller  in  the  self-deception  of 
tlio  buyer  does  not  entitle  the  latter  to  avoid  the  contract.  The 
rule  is  that  when  the  parties  are  dealing  at  arm's  length  each  of 
them  must  look  out  for  himself.  "  There  is  no  legal  obligation 
on  the  vendor  to  inform  the  purchaser  that  he  is  under  a  mistake 
not  induc^sl  by  the  act  of  the  vendor"  (per  Blackburn.  J.,  in 
Smith  V.  Hughes,  the  case  stated  in  the  following  paragraph). 

Illustrations  of  rule  (d). 

If  the  ^eller  knows  that  the  buyer  is  consenting  only  because 
he  misapprehends  what  is  being  promised  to  him  he  cannot  hold 
the  buyer  bound.  The  leading  case  is  Smith  v.  Hughes,  1871, 
L.  R."^6  Q.  B.  597,  40  L.  J.  Q.  B.  221.  The  plaintiff  sold 
oats  to  the  defendant,  and  delivered  new  oatls.  Defendant 
refused  them  alleging  that  lie  had  intended  to  buy  old  oats. 
It  was  held  he  must  pay  for  the  new  oats  as  he  could'  not 
prove  that  the  seller  knew  of  his  mistaken  belief  that  he  was 
being  promised  old  oats.  But  if  this  proof  had  heen  made 
the  result  would  have  been  different.  "If  the  plaintiff'  knew 
that  the  defendant  in  dealing  with  him  for  oats,  did  so  on  the 
assumption  that  the  plaintiff  was  contracting  to  sell  him  old  oats, 
he  was  aware  that  the  defendant  apprehended  the  contract  in 
a  different  sense  to  that  in  which  he  meant  it,  and  he  is  thereby 
deprived  of  the  right  to  insist  that  the  defendant  shall  be  bound 
by  that  which  was  only  the  apparent  and  not  the  real  bargain"*' 
(per  Hannen,  J.,  in  Smith  v.  Hughes,  1871,  L.  R.  6  Q.  B. ' 
597,  40  L.  J.  Q.  B.  221.  Cf.  Sorimn  v.  Hmdley.  1913,  3 
K.  B.  564,  83  L.  J.  K.  B.  40). 

In  such  a  case  there  is  a  near  approach  to  fraud. 

Another  illusti-ation  is  a  case  where  in  an  offer  made  by  letter 
to  sell  a  plot  of  land  the  vendor  wrote  1,250L  as  the  prico  in 
mistake  for  2,250/.   and   the  purchaser  promptly  accepted.      FTc 
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snapped  at  an  offer  which  he  must  have  perfectly  well  known  to  be 
made  by  mistake.  (Webster  v.  CeoiJ,  1861,  30  Beav.  62,  132 
R.  R.  185.  Sec  TompUn  v.  James,  1880,  15  Ch.  D.  215; 
Pollock,  Contracts,  8th  ed.  p.  512.) 

Equitable  power  of  English  courts  to  rectify  instruments. 

The  EngUsJi  courts  possess  a  useful  power  which  is,  however, 
-exercised  Avith  much  caution,  to  reform,  or  "  rectify,"  as  it  is 
called,  an  instrument  embodying  a  written  contract  when  it  is 
■clearly  proved  that  the  contract  found  in  such  an  instrument  does 
not  correspond  with  the  true  intention  of  the  parties. 

The  power  belonged  before  1873  only  to  the  courts  of  equity^ 
but  h  fusion  of  the  courts  of  law  and  equity  was  brought  about 
by  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  66. 

The  court  will  not  admit  parol  evidence  to  alter  a  written 
contract  if  the  alleged  mistake  is  denied  by  one  of  the  parties. 
iMortimer  v.  Shm'Ml,  1842,  2  Dru.  &  War.  363,  59  R.  R. 
730;  Ea-  p<irte  Nat.  Prov.  Bank  of  England,  1876,  4  Ch.  D. 
241,  46  L.  J.  Bank.  11.')  And  the  court  will  not  rectify  a 
contract  when  the  mistake  is  not  mutual,  at  any  rate  unless  it 
was  a  caso  when  one  party  accepted  an  otfer  which  he  could  not 
reasonably  suppose  to  express  the  intention  of  the  offeror.  (See 
as  to  the  last  point  which  is  not  very  certain,  Maij  v.  Piatt,  1900, 
1  Ch.  616,  69  L.  J.  Ch.  357;  PoUock,  Contracts,  8th  ed.  p.  545; 
3rd  Amer.  ed.  p.  600  and  p.  644;  Anson,  Contracts,  14th  ed. 
p.  174.) 

There  is  a  somewhat  analogous  power  under  the  German  Code 
(art.  155). 

Mistake  not  a  ground  of  damages. 

A  mistake  made  in  a  contract  by  the  offeror  or  the  acceptor  is 
not,  in  the  English  law,  a  civil  wrong  to  the  other  party  thougli 
he  ma}-  have  suffered  damage  by  relying  upon  the  declaration  of 
^dU  made  to  him.  And,  in  the  English  law,  the  sender  of  a 
message  is  not  liable  for  a  mistake  made  by  the  messenger  in  the 
transmission.  (Henkel  v.  Pape,  1870,  L.  R..  6  Ex.  7,  40 
L..  J,  Ex.  15.     S,-p  Infra,  p.  325.) 
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CHAPTER  XI. 

MISTAKE    IN    THE    GERMAN    LAW. 

The  treatment  of  mistake  in  the  German  Code  is  the  outcome  of 
long-protracted  discussions  and  is  c-ertainly  one  of  the  most 
original  features  of  that  work.  It  introduces  some  genuine 
improvements,  but  is,  perhaps,  over  subtle. 

The  articles  in  their  final  shape  represent  a  compromise  between 
two  extreme  views.  The  advocates  of  the  ''  real  intention,"  or, 
as  French' writers  call  it,  of  the  systeme  de  V cmtonoynie  de  la 
voknite,  maintained  that  the  businesis  of  the  law  was  to  give  effect 
to  the  real  mind  and  will  of  the  party  and  that  he  could  never  be 
bound  by  an  expression  or  declai-ation  wbich  did  not  correspond 
with  his  true  intention.  He  might  in  certain  circumstances  be 
liable  in  damages  for  wiKully  or  negligently  causing  loss  to 
another  by  incorrect  declarations  as  to  his  intention,  but  that  was 
another  matter. 

On  the  other  hand,  the  advocates  of  the  "declared  intention" 
contended  that  a  man's  declaration  of  will  must  be  taken  to  corre- 
spond to  his  true  will,  at  any  rate  when  they  had  led  the  other 
party  to  enter  into,  or,  a  fortiori,  to  execute  a  contract.  The 
law  must  have  regard  to  what  a  man  says,  it  cannot  look  into 
his  mind. 

The  great  argument  for  this  is  the  security  it  gives  to  honest 
dealers.  Each  party  is  entitled  to  give  credit  to  the  declara- 
tions made  by  the  other  and  to  act  accordingly.  He  has  not  to 
inquire  if  the  other  party  yneant  what  he  said.  It  is  only  on 
this  basis  that  business  can  be  done  safely  and  quickly.  (See... 
for  list  of  authorities  on  both  sides,  Windscheid,  PandeJden, 
8th  ed.  1,  s.  75,  p.  322.) 

The  English  laAv,  as  above  explained,  accepts  in  effect  the 
doctrine  of  "declared  intention"  by  applying  the  principle  of 
'estoppel.     {Svpra,  p.  269.) 

German  writers  stiU  dispute  if  the  code  accepts  in  principle 
the  "  declared  intention,"  subject  to  certain  qualifications  and 
exceptions,  oi-  if  it  accepts  the  "real  intention,"  subject  to  certain 


MISTAKE  IN  THE  GERMAN  LAW.  277 

•qualifications  aud  exceptions.  The  sounder  view  seems  to  be  that 
it  accepts  in  principle  the  declared  intention.  (Cosack,  LeJirbuch 
des  Deutsohen  hiirgerUchen  Rechts,  6th  ed.  1,  p.  251;  note  to 
art.  118  in  French  translation  of  code;  Saleilles,  Declaration  de 
la  Volonte,  ]).  6,  antl  p.  19,  in  fine.) 

The  articles  in  the  German  Code  concerning  mistake  are  as 
follows: — 

119.  Celui  qui,  en  emettcmt  une  declaration  de  volotite,  etait 
dcms  I'e^reur  sur  S07i  contenii  ou  qui  en  realite  n'a  pm  voidv- 
emettre  un.e  declaration  ay,ant  ce  cont.enu,  petit  attaquer  par  voie 
d'minulation  s,a  declaration,  lorsqu'il  y  a  lieu  d'admettre  qivil 
ne  Vmirait  pas  emise  s'il  avait  eu  conmdssance  de  I'etat  des  choses 
et  qiiil  eiit  fait  une  appreciation  raisomiahle  de  la  situation. 

Est  egalement  reputee  err  em'  sur  le  contenu  de  la  declaration, 
Verreur  portant  sur  Irs  qualites,  de  la  personne  ou  de  la  chose 
qui,  dan^  les  rapports  d'affaires,  souf  considerees  rornwie  essen- 
tielles. 

120.  Une  declaration  de  volonte  qui  a  ete  tran-^mise  inexacte- 
ment  par  la  personne  ou  V etablissement  employe  pour  la  trans- 
mission pent  etrc  attaquee  par  voie_  d'annulation  sous  les  mhnes 
condition^!  preaJahles  que.  dapres  V article  119,  une  declaration 
de  volonte  emise  par  erreur. 

121.  La  misfi  en  aiuvre  de  Vannulation  doit  necessairement, 
dans  les  cas  des  articles  119,  120,  se  produire  sans  atermoiement 
invputahles  a  faute  {sans  retard),  a  partir  du  moment  oil  I'ayant 
droit  a  I'amiidation  a  acquis  connaissance  'de  la  cause  d'minida- 
tion.  La  mise  en  oeuvre  de  Vannulation  qui  se  produit  a  Vegard 
d'un  absent  est  reputee  s'etre  produite  en  temps  utile  lorsque  la 
declaration  d' an  nidation,  aura  ete  expedier  sans  retard..  La  mise 
en  (Euvre  de  Vannulation  est  exclue  lorsque,  dopuis  Vemission  dc 
la  declaraiion  de  volonte,  trente  unnees  se  sont  ecoidees. 

122.  Si  tine  declaration  de  volonte  est  nulle  d'apres  V article  118, 
ou  qu'ellc  soil  attaquee  par  voie  d'annulation  sur  le  fondement 
des  articles  119,  120,  Vauteur  de  la  declarcdion  a,lorsque  la  decla- 
ration devait  etre  emise  envers  un  autre,  a  indemniser  ce  dernier, 
ou,  dans  le  cas  contraire,  un  tiers  quclconque,  pour  le  dommage 
que  cet  autre,  ou  que  le  tiers,  eprouve  pour  avoir  cru  a  la  validite 
de  la  declaration,  sans  cependant  que  le  montant  de  Vindemnite 
puisse  depasser  la  mesure  de  Vinteret  que  Vatitre,  ou  le  tiers,  avail 
■a  Vefficacite  de  la  declaration. 

Ce  devoir  de  reparation  n'ea>iste  plus  lorsque  la  victime  du 
dommage  se  trouvait  connaitre  la  cause  de  nullife  ou  d'annula- 
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bilife,  OK  par  suite,  de  negligence  ne  Vavoir  pas  connne  -la  fleroir 
tieccssairemeni  connmire) . 

lu  subsequoiit  articles  it  is  laid  down  that  the  ait  of  avoidance 
by  which  the  declaration  of  will  may  be  nullified  is  a  simple  de- 
claration made  by  the  victim  of  the  mistake  to  the  other  party 
(art.  143).  Tho  question*  whether  the  rig-ht  to  annul  existed  in 
the  circumstances  and.  if  so,  whether  it  was  competentl}^  exercised 
can  be  brought  before  the  court  by  the  party  who  has  annulled 
the  contract  as  well  as  by  the  adverse  parties.  (See  for  discus- 
sion of  the  roasons  for  and  against  this  change.  Saleilles,  Declara- 
tion de  la  Vohnte,  p.  360.) 

The  striking-  and  novel  features  in  these  articles  are:  — 

(1.)  They  avoid  the  metaphysical  expressions  "substance"  and 
"essence"  which  have  been  a  source  of  confusion  in  the  French 
law. 

(2.)  They  make  error,  in  the  technical  sense,  always  a  cause  of 
nullity  and  never  a  reason  for  declaring  a  contract  null  ab  initio. 

The  only  two  cases  left  in  which  "  mistake."'  in  a  wide  sense,. 
renders  the  contract  null  are:  — 

Contracts  void  ab  initio. 

(a)  When  there  was  no  agreement  as  to  the  identity  of  the 
object,  and  it  appe-ars  from  the  declarations  of  the  two  parties 
that  these  declarations  were  ambiguous.  (Saleilles.  Declaratiwi 
de  lu  Volonte,  p.  28;  note  to  French  trans,  of  Code  Civ.  Allemand, 
1,  p.  124;  Windscheid,  Pandekten,  8th  ed.  1,  p.  341;  Cosack, 
Lehrbuch,  6th  ed.  1,  p.  253.) 

Here  there  is  simply  no  contract.  The  declarations  were  equi- 
vocal and  there  was  only  an  apparent  agreement. 

So,  when  in  an  order  by  telegram  the  thing  was  ordered  under 
a  code-word — Seivilodei, — and  this  was  understood  by  the  two 
parties  in  different  senses  it  was  held  that  there  was  no  contract. 
(Eeichsgericht,  17  Jan.  1908,  Entsch-eidmigen  des  Reichsge- 
richts  in  Zirilsachen,  68,  6,  in  Warneyer's  Biirgerliches  Gesetz- 
bnch,  3rd  ed.  art.  119,  note  I,  3.) 

The  English  case  of  Baffles  v.  Wichelhaus  above  stated  is 
analogous.     {Supra,  p.  271.) 

This  kind  of  case  is  that  to  which  German  writers  apply  the 
name  "concealed  misunderstanding" — verstecter  Dissens. 

The  distinction  between  it  and  "  mistake,"  in  the  sense  of  article 
119,  is  that  in  the  latter  there  is  a  "mistake"  in  the  declaration 
of  a  party.  In  this  case  of  "concealed  misunderstanding"  each 
of  the  partK's  declares  his  will  without  any  ''  mistake,"  but,  owing 
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to  a  mutual  misunderstanding,  they  believe  they  are  in  agreement, 
whereas,  in  reality,  this  is  not  so. 

This  case  is  specially  dealt  with  in  a  later  article  of  the  (xerman 
Code:  — 

Lorsque  les  parties,  dam  iiu  contrat  quelles  eonsiderent  ccmime 
conclu,  en  realite  ne  sont  pas  tombaes  d'accord  sur  un  des  points 
qui  devaient  etre  objet  de  convention,  ce  qui  a  ete  reellement  con- 
venu  est  valaUc,  en  tant  qiiil  y  a  lieu  d'admettre  que  le  contrat. 
meme  a  defaut  de  ioute  disposition  prise  sur  le  point  dont  il  s'agii, 
n'&n  am  ait  pas  moii/s  ete  conclu  (art.  155). 

But,  according  to  the  rules  of  interpretation,  the  evidence  of 
this  misunderstanding  must  be  found  in  the  declarations  them- 
selves interpreted  in  their  normal  sense. 

The  English  case  Raffles  v.  Wichelhaus  is  an  example  of  de- 
clarations equivocal  on  their  face.  There  might  well  be,  as  was 
the  case,  two  ships  of  the  same  name,  and  there  was  nothing  to 
show  that  the  two  parties  both  referred  to  the  same  ship.  {Supra, 
p.  271.) 

So  with  the  German  Semilodei  case.  The  court  had  to  find 
out  what  this  code-word  meant,  and  it  appeared  that  to  a  business 
man  it  was  ambiguous.  (Supra,  p.  278.)  Or  we  might  suppose 
a  contract  to  carry  goods  to  "  Berlin,"  one  party  meaning  the 
capital  of  Prussia  and  the  other  a  small  town  of  the  same  nami^ 
in  the  United  States. 

But  when  the  declarations  of  the  parties,  interpreted  by  ordinary 
rules,  refer  unambiguously  to  the  same  object,  a  contract  is  formed, 
although,  actually,  the  two  parties  had  not  the  same  object  in 
mind.     The  contract  here  is  voidable,  not  void  ab  imtio. 

For  instance,  A  who  is  looking  for  a  flat  inspects  several  which 
are  to  let  in  a  building  belonging  to  B.  He  writes  to  B  offering 
to  take  the  "first  floor"  of  the  building.  A  means  by  this  the 
mezzanine  floor.  B  understands  him  to  mean  the  floor  above  this, 
which  is  often  called  the  belle  etage.  There  are  no  special  cir- 
cumstances in  favour  of  either  sense.  We  must  then  decide  solely 
by  reference  to  the  language  of  the  locality,  whether  "  first  floor  " 
means  the  mezzanine  or  the  belle  etage.  If  according  to  the 
ordinary  language  of  the  place  it  means  the  belle  etage.  A  has 
taken  that  flat,  though  he  did  not  intend  to  do  so.  He  can 
challenge  the  contract  on  the  ground  of  mistake,  but  meanwhile 
there  is  a  contract. 

If  by  the  same  test  "  first  floor  "  means  the  mezzanine  there  is 
likewise  a  contract  and,  in  this  case,  it  is  B  who  has  the  right  of 
challenofe. 
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There  may  even  be  a  toiitraet  fonned  concerning-  an  object 
which  neither  of  the  parties  had  in  mind. 

In  the  hist  illustration  if  "  first  floor ""  in  the  local  u&e  of  lan- 
guage meant  neither  mezzanine  nor  belle  etage,  but  meant  the 
ground  floor  re:  di  clidHssci'^  then  A  has  K^t  the  ground  floor 
and  B  has  taken  it.  though  this  result  was  not  intended  by  either, 
and  either  of  them  has  the  right  of  ehaJlenge.  And,  lastly,  if 
■' lir>t  floor"  is  by  K>eal  usage  an  ambiguous  expression  there  is, 
upon  the  principle  above  explained,  no  eontraet  at  all  from  the 
beginning.  See  Cosack,  Lchrbiieh,  6th  ed.  1,  p.  253;  Brock, 
Das  Negative  Vertragdnteresse,  p.  113.  Cf.  Leonhard,  R.,  Der 
Inthum  hci  nightigen  Verfrdgen,  2,  p.  341.) 

The  second  case  in  which  the  contract  is  void  is: — 

lb)  When  an  offer  meant  for  A  g'oes  to  B.  and  is  "  accepted  " 
by  him.  there  is  no  eontraet  formed.  The  offer  must  be  addressed 
to  some  particular  person,  unless,  indeed,  it  is  an  offer  made  to 
the  public  at  large,  which  is  not  the  case  supposed  here.  And 
if  tlic  offer  goes  astray  and  comes  into  the  hands  of  a  person  for 
whom  it  wa>  nev(>r  meant  there  is  nothing  which  this  person  can 
accept.  Xo  offer  was  ever  made  to  him.  But  if  A  does  intend  to 
make  an  offer  to  B  and  carries  out  his  intention,  and  B  accepts 
the  offer,  there  is  a  contract  formed  although  A  in  mistake  attri- 
buted to  B  in  his  own  mind  the  (pialitics  of  C.  (Saleilles,  De- 
flaratyyn  de  Volonte,  p.  26.) 

We  mav  compan^  the  English  case  of  Boidfon  v.  Jones,  which 
lays  down  the  same  rule  that  an  offer  can  be  accepted  only  by  the 
person  or  persons  to  whom  it  is  made.     (Supra,  p.  271.) 

Contracts  voidable  for  mistake. 

The  German  Code  distinguishes  three  kinds  of  mistake  which 
render  a  contract  voidable. 

(a)  Mistake  as  to  the  nature  of  the  transaction. 

A  »igns  a  guaranlcc  believing  it  is  a  petition  to  a  government 
department.  (See  Bernhoi't.  Dr/.s  neiie  hilrgerUche  Rschf,  1, 
p.  126. 

(b)  Mistake  in   expression  of  intention. 

A   desires  to  buy   a   machine  on  trial.      He  orders  it,  and   by 
inadvertence   omits   the   words   "on   trial  '    or  equivalent  words.- 
Or  he  wantf>  to  hug  the  shares  x,  and  by  a  mistake  of  the  telegraph 
clerk  his  nicisage  to  the  stockbrokci-  instructs  the  latter  to  sell  the 
shares  x. 
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(c)  Mistake  in  the  formation  of  intention. 

Hero  tlie' party  says  what  ho  nioaiit  to  say,  but  he  would  not 
have  said  it  but  for  a  mistake  as  to  the  facts.  When  th.;  case 
falls  under  (a)  or  (b)  A  can  annul  his  declaration  if,  in  the 
opinion  of  the  court,  ho  would  not  have  made  it  if  he  had  known 
the  true  state  of  affairs,  and  had  made  a  reasonable  appreciation 
of  the  situation. 

When  the  case  falls  under  (c)  A  can  annul  his  declaration  if 
his  mistake  was  as  to  a  quality  of  the  person  or  the  thing  which, 
is  considered  as  essential  in  ordinary  dealings. 

In  all  these  cases  the  German  Code  sets  up  a  standard  partly 
objective  and  partly  subjective.  There  are  two  questions  to  be 
answered— (1)  would  A  have  consented  but  for  the  mistake,  and, 
if  this  is  answered  in  the  negative,  (2)  would  A  have  been  reason- 
able by  an  objective  standard  in  considering  the  mistake  essential? 
The  point  whether  account  can  be  taken  of  A's  special  tastes  is 
noticed  later.  When  the  case  falls  under  (a)  or  (b)  the  answer 
is,  in  many  cases,  fairly  easy  to  give.  When  it  falls  under  (c) 
the  court  may  have  a  difficult  question  of  appreciation. 

By  taking  a  partly  objective  instead  of  a  purely  subji-ctive 
standard  the  German  Cod(i  has  done  something  to  simplif.v  the 
matter.  It  is  easier  to  decide  what  an  ordinary  man  would  have 
thought  than  to  decide  what  A  thought.  Notwithstanding  this, 
the  German  jurisprudence  since  the  code  sufficiently  shows  the 
inherent  difficulties  of  the  subject.  Whether  a  quality  of  the 
person  or  of  the  thing  is  essential  becomes  in  the  German  system 
a  question  of  fact.  The  following  illustrations  are  from  German 
jurisprudence  since  the  code:  — 

A  mistake  as  to  the  amount  of  premium  upon  an  insurance  is 
essential.  The  director  of  a  sanatorium  engages  a  man  as  chief 
medical  officer  in  ignorance  of  the  fact  that  he  has  a  bad  reputa- 
tion as  to  morality.  Mistake  essential.  A  seller  gives  credit  m 
the  mistaken  belief  that  the  buyer  is  able  to  pay.  The  mistake 
is  essential  if  the  buyer's  financial  standing  was  such  that  a 
merchant  of  ordinary  prudence  would  not  have  given  him  credit. 
The  buyer  of  premises  believes  he  can  get  a  license  to  occupy^ 
them  as  a  hotel.  The  license  is  refused  for  the  reason  that  the 
premises  do  not  satisfy  police  requirements.  The  buyer's  mistake 
is  essential.  But  his  mistake  will  be  unessential  if  the  license 
is  refused,  not  on  account  of  any  unsuitability  of  the  premises, 
but  because  the  authorities  think  there  are  already  enough  hotels 
in  the  locality.     Unessential  are:  A  mistake  in  thinking  the  other 
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party  owns  certain  property;  a  mistake  as  to  the  value  of  the 
thing;  a  mistake  as  to  the  validity  of  a  lijpothec  to  secure  pay- 
ment: a  mistake  in  supposing-  that  a  chiim  assigni'd  was  secured 
b}-  a  hypothec.  These  are  not  mistakes  as  to  a  quality  of  the 
person  or  thing-.  Examples  taken  from  note  to  art.  119  in 
Warneyer's  Biiri]erUche><  Gescizhuch,  3rd  ed..  and  from  Cosack, 
Lehrbiwh  d-es  Deutsche)!  bUrgeHiehen  Bechts,  6th  ed.  1,  p.  242.) 
A  mistake  as  to  the  identity  of  the  object  will,  as  a  rule,  be 
essential.  Suppose  A,  who  wants  to  hire  the  house  No.  31,  writes 
No.  30  by  mistake.  Both  houses  bi'long-  to  B,  and  both  are  to  let. 
B.  the  lessor,  thinks  A  meant  No.  30  and  accepts.  There  is  a 
contract  upon  the  principle  explained  above,  because  the  two  de- 
clarations refer  unequivocally  to  one  object,  viz.,  the  house  No.  30. 
{Sup'o,  p.  279.)  The  contract  may  be  attacked  by  A  for  mistake. 
But  it  might  be  that  the  two  houses  are  alike  in  all  respects  and 
in  eciuall}-  good  condition.  Here  A's  mistake  would  be  unessential. 
There  is  no  reason  for  supposing  that  A  would  not  have  taken 
No.  30.  (Bernhoft.  D(fs  mm.  hiirgerlk-he  Be^ht  hi  gemdn- 
verstdmUkher  DarxtcJt^nig,  1,  p.  125.) 

In  deciding  whether  a  mistake  was  essential  can  the  court 
take  into  account  the  special  predilections  of  the  party? 

Thi^  r('main>  a  disputed  question.  In  order  to  arrive  at  the 
conclusion  that  the  mistake  was  essential  the  court  must,  as  we 
have  seen,  decide  ^\  that  the  party  would  not  have  made  the 
declaration  but  for  the  mistake;  and  (2)  that  he  would  not  have 
made  the  declaration  if  he  had  made  a  reasonable  appreciatiou  of 
the  situation.  But  in  answering  this  second  question  are  As 
peculiar  views  or  tastes  to  be  left  altogether  out  of  account? 

It  may  be  admitted  that  a  purely  capricious  and  altogether 
irrational  view  on  .A.'s  part  is  to  be  disregarded.  But  may  not 
the  court  consider  whether  in  treating  some  quality  as  essential 
A  was  acting  reasonabl}'  in  the  circumstances,  among  the  cir- 
cumstances to  be  considered  being  his  own  views  and  tastes? 

German   writ(;rs  disagr<-e  on  this  point. 

Bernhoft  gives  this  illustration.  A  lady  wantssto  order  some 
brown  cloth  for  a  dress.  By  mistake  she  writes  "blue"  instead 
of  "brown."  She  sends  the  blue  cloth  back  saying  that  blue  is 
a  colour  which  does  not  suit  her  complexion.  The  dealer  offers 
to  ])rovc  that  this  is  unreasonable,  and  that  blue  suits  her  veiy 
well.  Bernhoft  thinks  tliat  it  is  reasonable  for  people  to  be 
guided  by  their  individual  tastt-s  in  such  matters;  and  that  the 
court  mav  take  account  of  this.      {0]'-  elf.  p.   130.)     Cosack  is 
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inclined  to  keep  striotly  to  an  objeetive  standard.     He  oives  a 
good  illustration :  • 

In  the  same  town  there  are  two  ])6rsons  occupied  in  curing  the 
sick:  X,  a  skilful  doctor,  and  Y,  a  man  who  professes  to  effect 
cures  by  prayer.  A,  who  is  suddenly  taken  ill,  asks  his' servant 
to  send  for  X.  The  servant  by  mistaking  the  nund^er  in  the 
telephone  book  sends  for  Y.  A  is  unconscious  when  Y  comes. 
Y  prays  for  him  and,  afterwards,  A  recovers.  When  Y  sends 
in  his  account  A  pleads  mistake.  Y  offers  to  prove  that  A  believed 
in  cure  by  prayer,  and  only  sent  for  X  because  he  did  not  know 
the  address  of  a  prayer-healer.  Cosack  says  this  proof  is  inad- 
missible. In  his  view  a  reasonable  man  would  not  have  sent  for 
a  pi-ayer-liealer.  {Lehrhueh  de><  Deutschev  burgerUehen  Bechffi^ 
6th  ed.  1,  p.  254.) 

Mistake  of  messenger  is  mistake  of  party. 

Upon  this  point  the  German  Code  settles  a  long-disputed 
question .  Whether  the  solution  adopted  is  the  best  is  by  no  means 
oeitain.     {Supra,  p.  259.) 

It  accepts  the  theory  that  the  party  who  transmits  a  message 
takes  all  risks  of  mistake  in  the  transmission.  It  is  his  declara- 
tion, and  if  he  chooses  to  make  it  in  that  wa}'  he  must  take  thQ 
responsibility.  If  the  telegraph  company  or  any  other  messenger 
makes  a  mistake  in  the  transmission  the  receiver  who  is  in  good; 
faith  can  safely  act  upon  the  message.  The  declaration  may 
be  chaUenged  on  the  gl-ound  of  mistake,  but  the  receiver 
will  be  indemnified.  This  is  a  case  of  responsibility  which  is 
pui-ely  objective.  There  may  be  no  fault  of  the  party.  Nay 
it  is  conceivable  that  there  is  no  fault  on  the  part  of  the  trans,- 
mitter.  If  owing  to  electrical  disturbance  due  to  natural  causes 
a  telegraph  apparatus  is  so  affected  as  to  transmit  a  messag^e 
incorrectly  the  sender  would  nonetheless  be  responsible.  (Saleilles, 
Declaration  dc  Volonte,  p.  49.) 

But  this  objective  responsibility  is  only  for  a  yyiessenger  whose 
duty  is  to  carry  the  message  in  the  form  in  which  it  is  delivered 
to  him.  There  is  not  the  same  liability  for  an  agent  who  makies 
the  proposition  in  the  form  which  he  chooses  himself.  This  dis- 
tinction is,  in  practice,  not  always  easy  to  make.  (See  Cosack,, 
Lehrhiwh  des  Deutschen  hilrgedkhen  Rechts,  6th  ed.  1,  p.  256.) 

The  Swiss  Code  uses  the  wider  term  inter  media  ire.  (Code 
Fed.  Oblig.  art.  27.) 
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Challenge  must  be  made  promptly. 

« 

The  declaration  must  be  challenged  without  culpable  delay 
after  the  victim  of  the  mistake  has  become  aware  of  it.  What 
amounts  to  culpable  delay  is  a  question  of  circumstances,  and  the 
German  courts  insist  on  the  prompt  exercise  of  the  right  of 
challenge  unless  there  is  some  valid  excuse. 

-  This  is  one  of  the  point^s  in  which  the  German  Code  has  made 
A  distinct  improvement.  It  is  undesirable  to  leave  voidable  con- 
tracts in  suspense  for  years.  Although  in  the  French  or  English 
systems  the  right  to  challenge  may  be  lost  b}"  implied  ratification 
this  is  a  difficult  matter  to  prove,  whereas  it  is  easy  to  prove  lapse 
of  time  after  knowledge  of  the  mistake.  The  German  Code  does 
not  fix  any  definite  period  within  which  the  challenge  must  be 
brought,  but  it  is  interesting  to  note  that  the  Swiss  Code  implies 
ratification  if  no  challenge  is  made  within  a  year  after  discovery 
of  the  mistake.      (Code  Fed.  Oblig.  art.  31.) 

Damages  for  mistake. 

The  author  of  the  declaration  must  pay  the  damages  caused 
to  the  other  party  by  his  having  relied  upon  the  declaration 
which  is  annulled.  This  liability  is  objective  and  exists  although 
the  author  of  the  declaration  was  entirely  free  from  fault,  as, 
for  example,  in  the  case  already  explained,  when  the  mistake  was 
made  by  the  telegraph  company  or  other  messenger. 

When  the  mistake  was  made  by  the  negligence  of  the  author 
of  th<;  declaration  the  solution  of  the  German  Code  is  clearly 
right.  Wlien  the  mistake  was  made  without  negligence,  as  for 
instance,  when  it  was  caused  by  the  fraud  of  a  third  party,  there 
is  room  for  discussion.  But  seeing  that  here  a  loss  has  to  be  borne 
by  one  of  two  persons  who  are  equally  free  from  blame  it  is  not 
inequitable  to  lay  the  burden  upon  that  one  whose  initiative 
caused  the  loss.  The  author  of  the  mistaken  declaration  caused 
the  loss.  It  is  fairer  that  he  should  pay  for  it  than  that  the  other 
should  sutfer  for  relying  upon  the  declaration.  The  French  law 
is  controversial  as  to  this  {supra,  p.  259). 

The  English  law  applies  the  principle  of  estoppel  when  there 
was  negligence,  but  that  principle  is  inapplicable  when  the  plaintiff 
was  free  from  fault.  (Supra,  p.  269.  See  Beven,  Negligence, 
3rd<d.  2,  pp.  1332  seq.) 

\{  presented  a  paper  to  the  defendant  which  he  signed.  The 
defeudant  tlioughi   it  was  an  insurance  paper  but  it  was  in  fact  a 
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guarantee  to  pa}-  to  a  bauk  sums  which  might  become  due  to  the 
bank  bj  11.  It  was  held  that  the  defendant  was  not  estopped 
by  his  negligence  from  denying  that  he  had  undertaken  to 
guarantee  11. 's  debt.  The  defendant  did  not  owe  any  duty  to 
the  bank,  and  the  loss  to  them  was  caused  by  the  fraud  of  R 
and  not  by  the  act  of  the  defendant.  {Carlisle  and  Cumberland 
Banking  Co.  v.  Bragq,  1911,  1  K.  B.  489.  80  L.  J.  K.  B. 
472.) 

The  correctness  of  the  decision  has  been  called  in  question. 
(Anson,  Contracts,  14th  ed.  p.  164;  Law  Quarterly  Review,  28. 
p.  190.) 

In  any  event,  the  German  law  would  have  made  the  defendant 
pay  the  bank  all  that  they  had  lost  by  relying  on  the  declaration 
made  by  R.  Bernhoft  gives  as  an  illustration  a  ease  where  the 
facts  were  substantially  the  same  as  in  this  one  and  points  out 
that  the  only  practical  consequence  of  the  challenge  on  the  ground 
of  mistake  would  be  to  prevent  the  bank  from  continuing  to 
•give  advances  on  the  security  of  the  guarantee.  As  to  past 
advances  the  guarantor  must  pay  tliem.  {Da.^  neiie  hurgerliche 
Recht  in  gemeinverstdndlicher  Dcrrstellung,  1,  p.  126.) 

This  is  a  more  equitable  result  than  that  reached  in  the  English 
case.  When  the  mistake  which  caused  the  loss  was  purely  a 
mistake  on  the  part  of  the  messenger  the  German  rule  that  the 
sender  is  nevertheless  liable  is  open  to  serious  criticism. 

The  question  has  been  discussed  elsewhere  in  explaining  the 
French  law.     {Supra,  p.  259.) 

Damages  not  due  if  victim  knew  or  ought  to  have  known 
of  the  mistake. 

The  indemnity  is  not  payable  if  the  other  party  knew  or  ought 
to  have  known  of  the  mistake.  This  is  one  of  the  numerous 
cases  in  which  the  German  Code  laj-s  down  an  objective  standard. 
A  man  is  not  allowed  to  plead  his  ignorance  unless  this  ignorance 
is  excusable.  He  cannot  plead  ignorance  if  a  man  of  reasonable 
care  and  cammon-sens:;  would,  in  the  circumstances,  not  have  been 
ignorant.  There  is  a  duty  on  the  part  of  each  party  to  the 
contract  not  to  cause  damage  to  the  other  by  his  negligence  and 
the  ignorance  here  is  in  itself  negligence.  The  principle  is 
familiar  in  the  English  law  also  and  the  rule  is  well  stated  by 
Mr.  Terry:  "  If  a  person  is  already  under  a  duty  to  conduct  liim- 
self  reasonably  with  respect  to  a  certain  possible  consequence  of 
his  conduct,  an  act  or  omission  by  which  ho  precludes  himself 
from  gaining  knowledge  about  the  matter  may  itself  be  unreason- 
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able  and  be  directly  a  breach  of  the  duty."  {Leading  Piinciplrji 
of  Anglo- American  Law,  p.  182.)  And  in  the  English  law 
culpablo  ignorance  may  constitute  the  negligence  wliich  bars  the 
party  from  setting-up  his  mistak<\  (Howaf^nn  v.  Wehh^  1008, 
1  Ch.  1,  77  L.  J.  Ch.  32.) 

The  following  are  illustrations  from  German  sources:  — 

F  sells  to  G  an  immoveable  X  by  a  verbal  agreement  which  is 
null  for  want  of  form.  Thereafter  F  goes  to  a  notary  and  causes 
bim  to  prepare  a  deed  of  sale  but  by  mistake  he  indicates  the 
immoveable  Y  as  the  object  of  the  sale  instead  of  the  immoveable 
X.  G  appears  before  the  notary  and  signs  the  deed  without 
noticing  the  mistake.  F  challenges  the  sale.  G  (!an  claim  no 
indemnit}^  because  with  ordinary  care  he  would  have  diseov^erod 
the  mistake.  (Cosack,  Lehrhnch  des  DeiiUchen  hilrgerUehen 
Reehh,  6th  od.  1.  p.  244.) 

A  orders  from  B.  a  foreign  dealer  in  wild  animals,  '"  1  or  2 
monkeys."  By  a  mistake  of  the  telegraph  clerk  the  message 
arrives  "102  monkeys."  B  collects  these  and  sends  them.  A 
challenges.  Can  B  claim  compensation?  Not  if  he  kn(>w  A  was 
a  private  individual  unlikely  to  need  monkeys  upon  such  a  scale.. 
(Bcrnhoft,  op.  cit.  1,  p.  129.) 

A  with  his  wife  and  two  children  sit  down  at  an  hotel  to 
a  table  d'hote  dinner  at  a  fixed  price.  A  notices  that  other  guests 
have  a  course  of  oysters  which  is  not  served  to  him.  A  says  to 
the  waiter,  "Why  do  you  not  give  us  oysters?"  The  waiter 
brings  them.  When  A  gets  the  bill  there  is  an  extra  charge  of 
P.T.  30  for  the  oysters.  It  a;ppears  that  the  other  guests  had 
arranged  to  pay  extra.  A  refuses  to  pay  for  the  oysters  on  the 
ground  of  mistake.  Considering  his  circumstances  A  would  not 
have  ordered  oysters  if  he  had  known  he  would  have  to  pay  P.T.  30 
for  them .  The  challenge  is  therefore  good,  ('an  the  hotel-keeper 
claim  the  loss,  i.e.  the  cost  price  of  the  oysters?  Probably  not, 
because  the  waiter  was  careless  in  not  drawing  A's  attention  to 
the  fact  that  an  extra  charge  was  made  for  the  oysters. 
(Bernhoft,  Das  neue  biirgediche  Reeht  in  gcmpinrerfflandUehen 
Darstellung,  1,  p.  127.) 

Indemnity  calculated  by  theory  of  "negative  interest." 

The  indenmity  is  to  be  calculated  according  to  a  special 
princijjh'.  ^Vhat  is  to  bo  paid  is  the  inUret  negatif..  This 
requires  explanation. 

Tin.'  principle  is  that   the  party  is  to  be  indemnified  for  the 
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loss  wliicli  he  has  sustained  by  his  misplaced  confidence  in  the 
validity  of  the  contract.  He  was  entitled  to  rely  upon  the 
dechirution  made  to  him.  He  is  therefore  to  be  put  back  in  the 
same  position  as  if  ho  had  not  made  the  contract.  He  cannot 
claim  the  damages  to  which  he  would  have  been  entitled  if  there 
had  been  a  valid  contract  and  the  other  party  had  broken  it, 
because  thc^  contraet  here  being  avoifk^d  he  is  himself  relieved  of 
the  duty  of  making  the  prestation  which  he  promised.  Speaking 
generally,  the  ''  negative  interest"  will  include  the  expenses  which 
the  partj  has  incurred  in  carrying  out  the  contract  on  his  part, 
the  loss  which  he  has  sustained  by  losing  other  opportunities, 
and  so  on.  But  the  German  Code  adds  as  a  restriction  that  the 
"  negative  interest "  is  never  to  exceed  the  damages  which  would 
have  been  due  for  inexecution  if  the  contract  had  been  a  valid 
one  (art.  122  and  art.  307). 

Cosack  gives  these  illustrations:  — 

(a)  A  makes  a  gift  to  B  of  a  large  house  and  garden  worth 
L.E.  30,000.  B  pulls  down  the  house  and  erects  a  small  luxurious 
villa  which  costs  L.E.  16,000.  without  thereby  increasing  the 
total  value  of  the  immoveable.  A  then  challenges  the  gift  and 
succeeds.  He  must  pay  B  not  L.E.  30.000,  the  damages  for  in- 
execution, but  L.E.  16,000,  which  B  has  spent  in  reliance  on  the 
validity  of  the  gift. 

(b)  The  same  facts,  except  that  B  has  spent  L.E.  40,000  on 
the  viUa.  He  can  claim  only  L.E.  30,000  because  the  "negative 
interest"  is  never  to  exceed  the  "positive  interest."  {Lehrbnich 
des  Deutschen  hurgerlichen  Rechts,  6th  ed.  1,  p.  244.) 

This  measure  of  damages  is  undeniably  a  sound  one  and  it  is 
perfectly  competent  for  the  French  or  Egyptian  courts  to  apply 
it  when  under  their  law  damages  are  payable  in  respect  of  void 
or  voidable  contracts.  (See  on  "negative  interest"  generally, 
Ihering,  Culpa  in  Contrahendo  in  Gesammelte  Aufsdtze,  1,  p. 
327,  and  in  French  translation,  (Euvres  chomes,  2,  p.  1; 
Brock,  W.,  Das  Negatii^e  V  rrtrag  sinter  esse ;  Windscheid,  Pan- 
dekten,  8th  od.  2,  s.  307,  note  5:  Cosack,  vt  sup.;  Warneyer, 
Biirgerliches  Gesetzhiicli,  3rd  od.  note  on  art.  122;  Saleillcs,. 
Thearie  Generale  de  VOhligfdioii,  3rd  ed.  p.  164,  and  Declaration 
de  Volonte,  p.  44.) 

It  does  not  seem  that  the  Roman  law  made  the  distincitiort 
between  the  negative  and  the  positive  interest.  (Girard,  Ma?mel, 
oth  ed    p.  445.) 
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CHAPTER  XII. 
DURESS  OR  VIOLENCE. 

Tin:  second  of  the  vices  of  consent  is  violence,  or  as  the  Egyptian 
Code  calls  it,  duress,  employing  here  the  technical  term  of  the 
English  law. 

Violence  as  affecting  legal  rights  in  general. 

Theru  ai-e  many  ways  in  which  the  force  of  circumstances  may 
iuHueuce  the  will  of  persons  in  such  a  way  as  to  affect  legal  rights. 
And  this  external  pressure  may  take  many  forms.  It  may  be, 
for  example,  some  natural  catastrophe,  such  as  flood,  fire,  storm, 
or  pestilence:  it  may  be  violence  on  the  part  of  an  armed  enemy; 
or  a  mob;  it  may  be  the  threats  of  an  individual.  This  external 
force,  whatever  it  is,  may  affect  legal  rights  either  by  preventing 
their  creation  or  by  preventing  or  modifying  their  exercise.  And 
it  may  be  laid  down  as  a  general  rule  that  unless  there  is  fault 
on  the  part  of  the  person  who  suffers  from  this  external  force, 
or  unles.s  by  law  or  by  agreement  the  risk  of  loss  so  caused  lies 
\^pon  him,  the  law  will  endeavour  to  protect  him  from  injury. 
''  '  It  is  not  always  possible  to  do  so  but  the  law  will  help  hLm  if 
it  can. 

-  The  principle  is  stated  in  an  admirable  study  of  this  subject 
by  M.  Demogue  in  these  terms:  — 

Uv  fait  brutal  quehonque,  fait  de  VJiomme  ou  de  la  nature, 
ayant  determine  a  un  acte  juridique  quelcmique  ou  empeche  un 
actr  ou  fait  juridique  quelconque,-le  droit  s'efforce  d'annihiler 
les  consequences  de  cet  evenement.     (Rov.  Trim.  1914,  p.  442.) 

For  example,  if  by  law  or  by  contract  an  act  has  to  be  done 
within  a  certain  time,  and  the  person  whose  duty  it  is  to  perform 
til  is  act  is  prevented  by  this  external  force  from  acting  within 
the  time  fixed,  his  delaj^  will  be  excused  unless  there  is  some  rule 
to  the  eontraiy  in  the  special  case.     (Sec  Rouen,  12  mars  1873, 
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D.  74.  2.  60,  delay  to  pay  insuranoe  premium  excused  by  siege 
of  Paris;  Nancy,  10  nov.  1909,  S.  1910.  2.  103,  notice  of  appeal 
prevented  by  strike  in  post  office;  C.  A.  Alex.  13  dec.  1900, 
B.  L.  J.  XIII,  53,  action  not  brought  within  ijrescriptive 
period  because  plaintiff  imprisoned  by  enemy.) 

And,  as  wiU  be  explained  in  dealing  with  the  extinction  of 
obligations,  when  a  debtor  is  prevented  by  this  external  force, 
to  which  the  terms  force  maj&ure  and  cas  forUiit  are  there  applied, 
from  executing  what  he  has  promised,  he  wiU  be  excused.  And 
the  same  principle  should  apply  to  cases  where  the  external  forca 
has  prevented  the  acquiring  of  a  right.  But  here  there  are  so 
many  elements  of  uncertainty  that  the  courts  cannot  always  find 
a  remedy.  How  can  we  say  for  certain  if  the  right  would  have 
been  acquired  if  the  violence  had  not  existed?  The  plaintiff  who 
says  he  was  on  the  point  of  acquiring  it  might  have  changed 
liis  mind  or  some  other  circumstance  might  have  happened  which 
would  have  prevented  the  acquisition. 

But  illustrations  of  the  application  of  the  rule  are  not  wanting 
in  practice.  Thus,  it  is  an  actionable  wrong  on  the  part  of  C 
to  prevent  by  the  exercise  of  violence  A  from  contracting  with 
B.  A  syndicate,  for  example,  may  boycott  an  employer  of  labour 
— la  mise  a  Vindex — but  they  must  not  by  violence  prevent  people 
from  entering  his  works  or  publish  his  name  in  a  black  list  in 
order  to  excite  animosity  against  him.  (See  D.  1903.  2.  329, 
Dissertation  de  M.  Planiol;  S.  1912.  2.  97,  Dissertation  de 
M.  Naquet.) 

And  there  is  much  French  authority  for  the  proposition  that 
he  who  has  prevented  another  from  making  a  will  is  liable  in 
damages  to  the  third  party  to  whom  the  deoeased  had  declared 
his  intention  of  leaving  liis  property.  (B.-L.  et  Colin,  Doyiations 
et  Testaments,  2,  n.  1865;  Aubry  et  Kau,  5th  ed.  10,  p.  453. 
Contra,  Montpellier,  22  mai  1850,  D.  54.  5.  743;  D.  N.  C.  C. 
art.  969,  n.  166.)  I 

It  might  well  seem  that  the  difficulty  of  estimating  the  damages 
in  such  a  case  as  this  is  insuperable.  When  the  deceased  said  ha 
was  going  to  leave  his  property  to  the  plaintiff  he  may  not  have 
meant  what  he  said,  and,  at  any  rate,  he  was  entitled  to  changiei 
his  mind.  In  an  interesting  American  case  the  Supreme  Court 
of  New  York  held  that  no  action  lay.  The  allegation  was  that 
the  defendants  by  fraudulent  conspiracy  induced  the  testator  to 
revoke  a  will  he  had  made  in  favour  of  the  plaintiff.      It  wa^ 
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held  that  no  ground  of  action  was  stated.  "At  best  the  con- 
templated gift  was  not  to  be  realised  till  after  the  death  of  the 
testator,  which  might  not  happen  until  after  the  death  of  the 
plaintiff;  or  the  testator  might  change  his  mind  or  lose  his  pro- 
perty." ,Hi(fehin.^  v.  Hidchius,  1845,  7  Hill,  104;  Wigmore, 
Cases  on  Torts,  1,  p.  265.) 

It  is  not,  however,  with  the  violence  which  prevents  the  forma- 
tion of  a  contract  or  the  performance  of  a  juridical  act  that  Ave 
are  here  concerned,  but  onlv  with  violence  as  a  vice  of  consent. 


Violence  or  duress  as  vice  of  consent. 

Upon  the  subject  of  duress  as  a  cause  of  nullity  of  contracts 
the  Egyptian  codes  contain  only  a  single  article:  — 

Duress,  fo  he  a  cause  of  nulUtif,  must  he  s^ufficientlij  serious 
to  iriftuetice  a  remmiahle  person,  having  regm-d  to  the  age,  sex, 
and  position  of  the  contracting  party.     (C.  C.  E.  135/195.) 

Notwithstanding  this  brevity,  there  is  no  room  for  doubt  that 
the  Egyptian  legislator  intends  to  preserve  the  law  stated  in  the 
French  Code.  But  the  omission  of  the  requirement  which  the 
French  Code  makes  that  the  fear  must  be  of  a  mal  considerahle 
et  present  is  intentional  and  designed  to  remove  difficulties  which 
have  been  felt  in  France  upon  the  construction  of  these  words, 
(C.  C.  F.  1111-1115.     Cf.  C.  C.  Q.  994—999.1 

Consent  has  been  given. 

The  codes  are  here  dealing  with  the  kind  of  violence  which 
induces  a  man  to  give  his  consent  because  he  is  afraid  to  refuse 
to  do  so.  He  is  frightened  into  giving  his  consent,  but  ho  never- 
theless gives  it.  Coacta  voluntas  tamen  voluntas  est.  (See  Dig. 
4.  2.  21.  5;  Girard,  Manuel  de  Droit  romain,  5th  od.  p.  462; 
D.  N.  C.  C.  art.  1112,  n.  4;  Dcmogue,  li.,  De  la  Violence  comme 
Vice  du  Consentement,  in  Rev.  Trim.  1914,  p.  435.)  If  a  man 
holds  a  pistol  to  my  head  and  threatens  to  blow  my  brains  out 
unless  I  sign  a  deed  in  his  favour,  and  I  sign  the  deed,  this  is 
because  I  choose  the  lesser  of  two  evils.  But  I  do  exercise  a 
choice.  I  give  my  consent  though  it  is  not  freely  given.  It  is 
given  although  it  has  been  extorque,  to  use  the  word  of  the  French 
Code.  (C.  C.  F.  1109.)  We  must  disting-uish  from  this  the 
case  where  there  is  a  complete  absence  of  my  will,  what  the  old 
writers  called  vis  ahsoluta.     If  a  man  were  to  take  liold  of  my 
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hand  and  with  it  were  to  sign  my  name  to  a  cheque  the  signature 
would  not  be  mine  at  all.  Ajid  if  it  is  true  in  fact  that  a  person 
under  hypnotic  suggestion  is  so  completely  under  the  control  as 
to  have  no  free  will,  his  apparent  consent  given  under  the  hypnotic 
trance  would  not  be  a  consent  at  all.  Beudant,  Contmts,  p.  120; 
Laurent,  15,  n.  511.  Cf.  Pollock,  Contracts,  8th  ed.  p.  636;; 
Co'Sack,  Lehrbuch  des  Deuischen  bilrgerlicheu  Eechts,  6th  &d. 
p.  164.)  This  distinction  exists  in  the  nature  of  things,  and 
it  is  preserved  in  the  more  recent  codes.  (See  German  Code» 
•arts.  105,  123;  Saleilles,  Declaration  de  Volonte,  p.  56;  Code 
Suisse  des, Obligations,  art.  29.)  The  violence  then  with  which  the 
code^  are  concerned  is  a  kind  of  violence  which  does  not  prevent 
the  formation  of  the  contract,  but  merely  makes  it  voidable  at 
the  instance  of  the  person  whose  will  was  coerced.  Like  mistake 
and  fraud,  it  is  a  vice  of  consent. 

Violence  not  an  exact  term  for  this  vice  of  consent. 

When  we  say  that  a  contract  may  be  annulled  upon  proof  of 
duress  or  violence,  this  is  a  somewhat  abridged  statement  of  the 
matter.  What  we  mean  is  that  in  the  case  under  consideration 
the  party  who  consented  was  in  great  fear,  and  that  this  fear 
induced  his  consent.  Instead  of  saying  his  consent  was  vitiated 
by  violence  it  would  be  more  precise  to  say  that  it  was  vitiated  bj, 
the  fear  created  by  the  violence.  The  Roman  lawyers  either  used 
the  two  words  together— vis  metiisve,  or,  more  generally,  meiiis 
only.  (See  Dig.  4.  2.  1;  Girard,  Mmmel,  5th  ed.  p.  417; 
Maynz,  Cours  de  Droit  Bomain,  5th  ed.  2,  p.  168.)  And  the 
Swiss  Code  of  Obligations  does  not  use  the  word  violence  at  all, 
but  says:  — 

Si  Vune  des  parties  a  contracte  sous  Vempire  d'une  crainte 
fondee  que  lui  await  inspiree  sans  droit  Vautre  partie  ou  un  tiers 
elle  nest  point  obligee.     (Code  Suisse  Oblig.  art.  29.) 

There  is  another  advantage  in  stating  the  law  in  this  way, 
namely,  that  it  suggests  more  definitely  the  relative  character  of 
the  violence.  The  question  the  court  has  to  decide  is  not  so  much 
whether  the  violence  was  great  or  small  as  whether  it  was  sufficient 
m  the  circumstances  to  create  the  fear.  (See  Rossel  et  Mentha, 
Manuel  de  Droit  Civil  Suisse,  3,  p.  58.) 
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What  amounts  to  duress  or  violence  as  a  vice  of  consent? 

The  French  Code  says:  II  y  a  violeuce,  lorsqii-eUe  est  de,  nature 
a  iaire  impremon  sur  uue  personne  raisounable,  et  quelle  pent 
lui  inspire}-  la  crainte  d'exposer  sa  personne  on  sa  fortune  a  tm^ 
mal  considerable  et  present.  ■    ;  'i 

On  a  egard,  eji  cette  matiere,  a  Vdge,  mi  sexe  et  a  la  condition :  rryv4A^'i^M>il 
des  personnes  (art.  1112).  There  is  here  a  certain  confusion 
betwetHi  an  absolute  and  a  relative  standard.  In  the  Roman  law 
Gains  said  that  the  fear  under  which  the  party  gave  his  consent 
must  be  metus  non  vani  hominii<  sed  qui  merito  et  in  homini 
co)i^ta))tissinio  cudat.  It  must  be  a  fear  Avhich  would  terrify  a 
stout  heart.  (Dig.  4.  2.  6.)  This  is  quite  intelligible,  though 
we  may  think  the  rule  too  strict.  But  when  the  French  Code 
qualities  it  by  saying  that  in  judging  of  violence  we  must  have 
regard  to  the  age,  sex  and  position  of  the  parties,  there  is  not 
much  left  of  the  rule  that  it  must  be  sufficiently  serious  to  influence 
a  reasonable  person.  A  man  of  ordinary  firmness  of  character 
and  experience  of  affairs  will  not  be  heard  to  say  that  he  was. 
terrified  by  threats  which  his  common  sense  might  have  told  him 
were  absurd,  but  an  inexperienced  countryman  or  a  person  of 
naturally  weak  and  timid  character,  or  one  enfeebled  by  age  or 
disease  will  much  more  easily  show  that  his  consent  was  extorted' 
from  him  by  fear.  (Baudry-Lacant.  et  Barde,  Oblig.  1,  n.  74; 
Aubry  et  Rau,  5th  ed.  4,  p.  501,  note  16;  D.  N.  C.  C.  art.  1112, 
n.  61.)  ' 

Violence  may  be  physical  or  moral. 

We  may  take  as  a  tyjjical  case  of  physical  violence  the  casee 
when  a  pistol  is  held  to  a  man's  head  to  make  him  consent,  or 
when  he  is  beaten  until  he  gives  way.  (See,  e.g.,  Agen,  14  juin 
1890,  D.  91.  2.  153;  Req.  19  juin  1877,  U.  78.  1.  160;  Dijon, 
17  mai  1872,  S.  73.  2.  10.)  But  more  frequently  the  violence 
is  moral,  as  it  is  called^  that  is,  it  consists  in  threats  of  evil  to 
follow  if  the  person  threatened  does  not  consent.  Nor  is  it  neces- 
sary that  the  threats  should  be  of  physical  suffering;  they  may 
be  threats  of  injury  to  the  fortune  or  honour  of  the  victim. 
Moreover,  a  man  may  be  frightened  into  giving  his  consent  by 
a  danger  which  threatens  his  wife  or  chiljd,  or  his  father  or  mother, 
just  as  much  as  by  a  danger  which  threatens  himself.  Nay,  more, 
there  may  be  cases  in  which  the  danger  threatened  to  a  friend 
may  exercise  such  an   iniiuenc(,'  on   the  mind  of  the  party  who 


DURESS  OR  VIOLENCE.  293 

contracted  as  to  vitiate  his  consent.  As  regards  the  case  oi'  the* 
friend  the  French  Code  makes  it  doubtful',  because  it  says:  La 
violence  est  ime  cause  cle  nullite  clu  contrat,  non  sewdement  lors- 
qu'elle  a  ete  exercee  sur  la  partie  contractante,  metis  encore  lors- 
qu'elle  Va  ete  sur  son  epoux  ou  sur  son  epouse,  sur  ses  descendants 
€11  ses  asoendcmts  (art.  1113). 

According  to  some  French  authorities  this  list  must  be  con,- 
sidered  as  limitative.  (Aubry  et  Eau,  5th  ed.  4,  p.  499,  note  14.) 
And  according  to  other  authorities  the  distinction  to  be  Jiiade  is 
that  violence  exerted  against  the  persons  enumerated  in  the  article 
produces  cle  plein  droit  the  same  effeet  as  if  it  had  been  directed 
against  the  contracting  party,  whereas  if  the  violence  has  been, 
directed  against  any  person  other  thait  one  of  those  enumerated 
the  court  is  free  to  determine  the  question  according  to  the  special 
oircumstanceiS.  (B.-L.  et  Barde,  Oblig.  1,  n.  89;  D.  N.  C.  C. 
art.  1113,  n,  7;  Rev,  Trim.  1914,  p.  469.)  In  a  recent  case  the 
Court  of  Paris  held  that  violence  directed  against  a  friend  could 
not  be  regarded  as  vitiating  consent.  (Paris,  31  mars  1906,  D. 
1907.  2.  366.)  We  are  relieved  from  these  difficulties  of  inter- 
pretation, because  the  Egyptian  Code  does  not  contain  a  similar 
article.  It  cannot  be 'doubted  that  a  danger  threatened  to  an 
intimate  friend  might  "  influence  a  reasonable  person,"  and  if  the 
fear  of  such  a  danger  had  in  fact  induced  the  party  to  consent  the 
Egyptian  courts  would  be  entitled  to  annul  the  contract.  The 
Quebec  Code,  with  good  reason,  says  that  fear  may  be  a  causei 
of  nullity  "sometimes  when  it  is  a  fear  of  injury  to  strangers." 
(C.  C.  Q.  996.) 

Illustrations  of  moral  violence. 

The  c^uestion  what  amounts  to  the  degree  of  violence  sufficient 
to  vitiate  the  consent  is  emphatically  a  question  of  fact,  and 
depends  upon  the  circumstances  of  each  particular  case.  (D.  N. 
C.  C.  art.  1112,  n.  80.)  In  the  following  cases  the  French  courts 
found  sufficient  proof  of  moral  violence.  The  manager  of  a  com- 
pany threatens  some  of  his  subordinates  with  dismissal  if  they 
do  not  sign  bills  of  exchange.  (Bastia,  6  aoiit  1892,  D.  93.  2. 
359.) 

'-'A  father  who  has  taken  his  children  abroad  after  his  divorce 
refuses  to  bring  them  back  to  France,  unless  his  wife,  to  whom 
the  custody  of  the  children  has  been  given  by  the  court,  agrees 
to  give  up  the  custody.  (Trib.  Seine,  28  mai  1892;  Rev.  Trim'. 
1914,  p.  451.)     A  priest  abuses  tlie  fears  of  a  sick  person   in 
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order  to  induce  him  to  leave  a  legacy  to  a  third  party.  The! 
judgment  said:  Viuliuence  du  co.nfesseur  sur  Ve'^jfrit  de  son  peni- 
tent, an  m<nnent  des  ang,oisse>!  d'line  mcdadie  mortelle,  est  la 
t'hienee  )uorah'  la  plus  cotmderahle  qui  puisse  peser  sur  la  volonte 
de  rhonmie.  ^Trib.  de  Pont-rEveque.  22  janv.  1861,  sous  Civ. 
23  juin  1863,  D.  63.  1.  310. 

/•fA  husband  threatens  his  wife  with  prosecution  for  adultery  in 
order  to  extort  from  her  a  receipt  for  monies  which  she  has  not 
received.  (Eeq.  6  avril  1903,  D.  1903.  1.  301.; 
/xAn  insurance  company  threatens  to  prosecute  the  father  of  the 
assured  for  setting  fire  to  the  building  which  was  insured  unless 
the  son  renounces  his  claim  to  any  indemnity.  (Rouen,  15  juill.' 
1881,  S.  81.  2.  243,  Journal  du  Palais,  81,  p.  1136.) 

A  doctor  abuser  his  position  in  order  to  extort  an  exorbitant 
price  for  an  operation  which  requires  a  certain  serum  of  which 
he  has  the  monopoly.  (Trib.  Seine,  23  fevr.  1907;  Rev.  Trim. 
1914,  p.  457;  Rev.  Crit.  1907,  p.  193.  In  this  case  the  facts 
alleged  were  not  proved.' 

A  mother  shuts  her  daughter  up  in  a  room  and  threatens  to 
leave  her  alone  during  her  confinement.  (D.  N.  C.  C.  art.  1114, 
n.  3.) 

The  members  of  an  orcliestra  of  a  tlieatre  threaten  the  manager 
with  an  immediate  strike  at  the  moment  that  the  performance 
is  about  to  begin.     (Rev.  Trim.  1914,  p.  461.) 

A  person  threatens  to  reveal  to  the  fiancee  of  the  plaintiff  facts 
injurious  to  his  reputation.  (Paris,  28  fevr.  1912;  Rev.  Trim. 
1914,  p.  451.  Cf.  Limoges,  23  avril  1901,  D.  1902.  2.  474; 
Bordeaux,  14  aout  1876,  sous  Req.  15  juill.  1878,  S.  79.  1. 
393,  Journal  du  Palais,  79,  p.  1041,  and  note  by  M.  Labbe, 
D.  79.  1.  22:   Rev.  Trim.  1912,  p.  975.) 

Officers  of  an  invading  army  in  occupation  of  the  territorj" 
threaten  the  7naire  of  a  com/mtine  with  penalties  if  he  does  not 
agree  to  take  charge  of  a  property  belonging  to  the  enemy. 
CBasanQon,  8  mai  1875,  D.  76.  2.  60.) 

An  agreement  made  by  the  spouses  at  the  time  of  a  divorce 
with  regard  to  the  custody  of  the  children,  the  amount  of  an 
alimentary  allowance,  and  so  forth,  may  be  annulled  on  proof  of 
violence.  "  (Keq.  4  aout  1913,  S.  1914.  1.  327;  Rev.  Trim.  1915, 
p.  175.)  In  an  Egyptian  case  it  was  held  that  a  weak  young  man 
had  be^n  induced  to  sign  bills  by  moral  violence.  (C.  A.  Alex. 
12  dec.  1918,  B.  L.  J.  XXXI,  66.) 


•K 
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Tendency  of  French  jurisprudence  to  extend  the  meaning  of 
moral  violence. 

There  is  a  marked  tendency  in  the  French  jurisprudence  to 
give  a  wide  interpretation  to  moral  violence. 

The  following-  cases  are  strong  examples:  — 

The  owner  of  a  wash-house — lavoir — could  not  obtain  a  water 
supply  except  on  condition  of  paving  the  arrears  due  by  his  pre- 
decessor. It  was  held  he  could  recover  the  sums  paid  under  the 
influence  of  this  moral  violence.  (Trib.  Seine,  16  mai  1910;. 
Rev.  Trim.  1914,  p.  457.) 

A  bailiff  promised  a  banker  to  act  for  him  at  rates  below  the 
legal  tariff,  because  he  could  not  refuse  to  do  so  without  losing 
an  important  clientele  w4iich  he  had  taken  into  consideration  in 
acquiring  his  office.     (Toulouse,  26  juin  1911,  D.  1913.  2.  187.) 

A  person  who  had  a  contract  for  the  supply  of  electricity  found 
means  to  get  the  electricity  used  for  lighting  purposes  at  the 
same  price  as  that  fixed  for  electric  power.  The  company  which 
supplied  the  electricity  suspected  the  fraud,  but  notwithstanding 
gave  him  receipts  without  protest  from  the  fear  that  they  could 
not  prove  his  misconduct,  and  dreading  lest  the  ahonne,  who  was 
the  proprietor  of  a  newspaper,  should  attack  them  in  the  press. 
The  Coiir  cle  Cassation  found  moral  violence  in  this  case,  though 
there  was  no  positive  act  on  the  part  of  the  debtor  to  induce  tha 
company  to  give  him  the  receipts.  (Crim.  27  juill.  1912,  S.  1913. 
1.  338.  See  Rev.  Trim.  1913,  p.  808.)  And  it  has  boon  sug- 
gested with  good  reason  that  there  might  be  moral  violence  in. 
^  threat  made  by  a  person  to  injure  himself,  as,  for  example,  if 
''a  son  induced  his  father  to  consent  to  a  contract  by  threatening 
that  he  would  kill  himself  or  take  up  some  dangerous  pursuit 
such  as  aviation.  (See  Demoloipbe,  24,  n.  163;  Rev.  Trim.  1914, 
p.  470.) 

There  is  an  American  case  in  the  contrary  sense.  "  The  throat 
made  by  a  husband,  through  the  procurement  of  one  of  the  payees 
of  a  note  executed  by  him,  that  unless  his  wife  would  sign  it,  he 
would  poison  himself,  does  not  amount  to  duress  since  the  maker 
and  object  of  the  threats  were  the  same."  {Wright  v.  Remington, 
cited  in  Pollock  on  Contracts,  3rd  Amer.  ed.  p.  729.)  But  duress 
at  common  law  is  a  much  narrower  term  than  violence  in  the 
civil  law.     (See  Pollock,  Contracts,  8th  ed.  636.) 
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Moral  violence  may  consist  in  an  abstention. 

It  i^  Mittieit'iitly  clear  tliat  the  threat  to  leave  a  person  Avitliout 
help  who  is  exposed  to  some  serious  danger  may  induce  him  to 
give  a  consent  which  is  vitiated  by  fear. 

So  it  was  held  there  was  violence  in  the  act  of  a  servant  who 
intentionally  left  her  old  and  infirm  master  in  want  of  the  neces- 
saries of  life  in  order  to  frighten  him  into  leaving  her  a  legacy. 
(Cass.  19  juin  1877,  S.  78.  1.  271,  D.  78.  1.  160,  Journal  du 
Palais,  78.  p.  676.)  And  tlie  cases  cited  above,  of  the  mother 
who  threatened  to  leave  her  daughter  alone  during  her  confine- 
ment, and  of  the  father  who  refused  to  bring  his  children  back 
from  a  foreign  country  unless  the  mother  would  give  up  her  right 
to  their  custody,  are  illustrations  of  this  rule. 

Threats  must  be  unjustified. 

As  a  general  rule  it  is  not  violence  to  tlireaten  to  do  anything 
which  one  has  a  legal  right  to  do;  the  violence  threatened  must 
be  illegal.  A  man  is  entitled  to  threaten  his  debtor  that  he  will 
take  .legal  proceeclings  to  make  him  pay  his  debts  or  he  may 
threaten  a  person  who  has  stolen  his  property  with  criminal  pro- 
ceedings. La  violence  morale  ne  saurait  resulter  cle  la  resistance 
a  line  demande  en  paiement,  alors  meme  que  Vetat  de  gene  du 
creancier  lui  reivdrait  cette  resistance  plus  penible,  etant  toujours 
hisihle  au  creancier  de  recourir  a  la  justice.  (C.  A.  Alex. 
13  mai  1014.  B.  L.  J.  XXVI,  388.;  Xor  is  there  anything 
unlawful  if  by  threatening  to  sue  a  husband  for  a  debt  Avhioh  ho 
owes  the  creditor  induces  the  debtor's  wife  or  his  friend  to  become 
surety  for  him.  (B.-L.  et  Bardc,  Ohlig.  1,  n.  80;  Aubry  et  Rau, 
oth  ed.  4,  p.  499;  D.  N.  C.  C.  art.  1112,  n.  19;  Paris,  5  aout 
1853,  D.  00.  2.  17;  Rev.  Trim.  1914,  p.  462.)  And  if  a  father, 
in  order  to  save  his  son  from  disgrace,  guarantees  the  payment 
of  monovs  which  the  son  owes,  the  fact  that  the  father's  paternal 
feelings  led  him  to  make  the  contract  does  not  in  itself  indicate 
either  fraud  or  violence.  (C.  A.  Alex.  3  juin  1911,  B.  L.  J. 
XXIII,  3ol.  Cf.  C.  A.  Alex.  16  dec.  1896,  B.  L.  J.  IX,  58.) 
X(ji,  perhaps,  is  it  unlaAvful  for  the  creditor  in  a  natuial  obli- 
gation to  press  the  debtor  to  transform  it  into  a  civil  obligation 
if  this  latter  contract  is  itself  reasonable.  If,  for  example,  a 
man  has  abandoned  a  mistress  with  wOiom  he  has  lived  for  several 
years,  is  it  unlawful  for  her  to  threaten  to  disclose  their  relations 
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unless  he  makes  her  a  reasonable  compensation  for  the  wrong 
which  he  has  done  her?  (See  Paris,  18  fevr.  1910,  S.  1910.  2. 
220;  Demogue,  Notions  Fondameniales  du  Droit  Price,  pp.  658 
seq. ;  Rev.  Trim.  191-1,  p.  463.)  But  even  when  the  threat  is  to 
enforce  a  lawful  right  in  a  lawful  way  it  must  not  be  turned  into 
an  instrument  of  extortion.  If  by  the  exercise  of  the  threat  the 
person  threatened  is  induced  to  pay  much  more  than  he  owes, 
or  if  advantage  is  taken  of  the  terror  of  a  guilty  person  to  extort 
from  him  an  extravagant  sum  as  the  price  of  secrecy  there  is 
violence  in  the  legal  sense.  (B.-L.  et  Bardo,  Oblig.  1,  n.  81; 
AubryetEau,l.c.;  Cass.  19  fevr.  1879,  D.  79.  1.  445;  D.  N.  C.C. 
art.  1112,  n.  25.)  Wo  may  say  here  that  there  is  an  abuse  of 
the  right.  The  machinery  of  the  law  is  placed  at  our  disposal 
in  order  that  we  may  obtain  payment  of  our  debts  and  protection 
against  injuries  and  not  in  order  that  we  may  use  it  as  an  engine 
of  extortion,  Nothing  could  be  more  against  public  policy  than 
to  allow  people  to  make  money  by  blackmailing. 

The  Quebec  Code  introduces  an  article  to  express  this  rule. 
"  If  the  violence  be  only  a  legal  constraint,  or  the  fear  only  of  a, 
party  doing  that  which  he  has  a  right  to  do,  it  is  not  a  ground] of 
nullity;  but  it  is,  if  the  forms  of  law  be  used  or  threatened  for  an 
unjust  or  illegal  cause  to  extort  a  consent."      (C.  C.  Q.  998.) 

TliG  principle  is  thus  laid  down  by  the  Cour  de  Casmtion : — 

Les  voles  de  droit  employees  par  I'lme  des  parties  contre  Vaiitre 
ne  constituent  pas  par  elles-memes  la  violence  dam  le  sens  de  la 
loi  et  ne  peuvent  en  priimipe  motives  Vamiukdion  de  la  convention 
qui  en  a  ete  la  suite.  Mais  cette  regie  n'a  pas  un  caractere  absolu. 
11  II  a  lieu  d'examinier  si  en  fait  le  dreancier  w'«  fait  qu'user 
regulierement  de  son  droit  ou  sHl  en  a,  abuse.  Simmnt  les  cas, 
-les  juges  peuvent  voir  dans  les  pro6edes  employes  pour  cxtorquer 
au  debiteur  des  promesses  exoessives  une  violence  illegitime  de 
nature  a  ricier  le  consent ement.  (Req,  10  nov.  1908,  S.  1909.  1. 
76,  D.  1909.  1.  16.  Cf.  Req.  19  fevr.  1879,  D.  79.  1.  445. 
Saleilles,  Declaration  de  Volonte,  p.  58.) 

To  threaten  a  debtor  with  bankruptcy  is  frequently  a  perfectly 
legitimate  act,  but  if  it  is  used  to  extort  more  than  is  due  there 
is  violence.  (B.-L.  et  Barde,  Oblig.  1,  n.  76;  Bufnoir,  Propriete 
et  Contrat,  p.  607;  Demolombe,  24,  n.  140;  Douai,  5  juill.  1894, 
^ous  Cass.  Civ.  26  juiU.  1897,  D.  1901.  1.  28;  C.  A.  Alex. 
16  dec.  1896,  B.  L.  J.  IX,  58.) 

A  person  caught  en  flagrant  delit  may  be  liable  to  special 
jjenalties,  but  the  situation  must  not  be  abused,  as,  for  instance, 
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if  a  liusbaml  who  finds  a  iiiau  in  lii>  wife':?  coiiipaiiy  in  very 
suspicious  cii'cumstance^i  gets  hiui  to  sign  a  bill  of  exchange. 
(Caen,  9  avril  1853,  S.  1854.  2.  30,  D.  54.  2.  189.) 

If  by  putting  an  embargo  on  the  cargo  of  a  ship  the  captain  is 
coei-ced  into  giving  his  c-onsent  to  par  unjustifiable  claims  this 
is  violence.  (Req.  19  fevr.  1879,  D.V9.  1.  445.  In  all  these 
cases  the  question  to  be  examined  is  not  whether  a  serious  danger 
was  threatened  or  whether  this  was  likely  to  impress  the  mind 
of  the  debtor,  the  point  is,  was  the  person  making  the  threat 
seeking  to  enforce  a  just  and  lawful  claim?  This  is  a  question 
of  fact  in  each  case.  (Req.  6  avril  1903,  D.  1903.  1.  301;  Cass. 
31  dec.  1913;  Rev.  Trim.  1914.  p.  453.;  In  many  cases  the 
courts  have  found  that  there  has  been  an  abuse  of  the  right  to, 
threaten  legal  proceedings.  (See  Cass.  31  dec.  1913,  D.  1917. 
1.  143;  Cass.  9  avril  1912,  D.  1917.  1.  103;  Paris,  26  mars 
1909.  in  note  to  last  case.) 


Can  the  court  while  annulling  the  contract  allow  the 
defendant  to  retain  what  was  <^ue  to  him? 

Tbis  is  a  point  of  considerable  difficulty.  If  a  creditor  to 
whom  51.  is  due  succeeds  in  extorting  50/.  from  his  debtor  and  tlie 
debtor  gets  the  contract  annulled,  must  the  creditor  return  the 
whole  sum  or  will  the  court  allow  him  to  retain  the  5/.  to  which 
he  was  justly  entitled?  In  several  French  cases  the  courts  have 
annulled  the  contract  so  far  as  it  was  exorbitant  while  allowing' 
it  to  produce  its  eff'ect  as  to  the  rest.  (Cass.  10  nov.  1908, 
D.  1909,  1.  16;  Trib.  Seine,  16  fevr.  1906;  Rev.  Trim.  1914, 
p.  456.)  Tlic  courts  have  sometimes  justified  this  equitable 
solution  by  saying  that  when  repetition  of  money  paid  under  i\n 
unlawful  contract  has  been  ordered,  this  is  because  it  was  received 
witliout  a  cause,  and  repetition  accordingly  should  not  be  ordered 
of  sums  wbich  were  justly  due.  From  this  point  of  view  the  cases 
may  be  compared  with  those  in  which  the  courts  have  reduced  to 
a  moderate  amount  excessive  sums  promised  by  a  man  to  his 
mistress  when  the  cohabitation  has  terminated.  (C.  A.  13  juin 
1909,  O.  B.  XI,  n.  3.^  A  similar  question  arises  when  the 
violence  does  not  consist  in  threats  made  by  the  defendant  but 
in  some  danger  which  he  did  not  create,  and  it  will  be  referred  to 
later. 
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Violence  may  be  that  of  a  third  party. 

It  will  be  explained  in  speaking-  of  fraud  tliat  tlie  fraud  of  a 
third  party  is  not  a  ground  for  annulling  a  contract  in  a  ques- 
tion A\ith  a  party  who  Avas  unaware  of  the  fraud  and  was  not 
represented  by  the  wrongdoer.  {Infra,  p.  316.)  The  rule  is 
different  as  regards  violence.  A  contract  into  which  a  man  has 
been  coerced  by  violence  is  voidable  even  if  the  violence  was  that 
of  a  tliird  party  and  the  party  to  the  contract  Avas  unaware  of  it. 
The  French  Code  expressly  says  so.  La  violence  exercee  contre 
celiii  qui  a  oontracte  VohUgation,  est  ime  came  de  nuUite,  encore 
qiCelle  ait  ete  exercee  par  iin  tiers  autre  que  celui  au  profit  duquel 
la  conij'ention  a  ete  faite.     (C.  C.  F.  1111.) 

The  distinction  a,s  to  this  point  between  fraud  and  violence  is 
an  inheritance  from  the  Roman  law.  (Dig.  44.  4.  4.  33;  Girard, 
Manuel,  5th  ed.  p.  462;   Pothier,  Oblig.  n.  23.) 

The  Egyptian  Code  is  silent,  but  as  it  does  not  saj-  anything 
to  the  contrary,  it  is  to  be  presumed  that  by  "  violence  "  it  denotes 
"violence"  as  understood  in  the  French  law,  and  that  is  not 
necessarily  the  violence  of  one  of  the  parties  to  the  contract. 
(C.  C.  E.  135/195  ;  C.  A.  Alex.  11  avril  1888,  E.  O.  XIII, 
171;  Halton,  1,  p.  318.)  Although  the  distinction  is  traditional 
it  does  not  rest  upon  very  strong  grounds. 

Why  should  the  innocent  party  be  expased  to  see  his  contract 
annulled  and  to  the  damage  which  may  be  caused  to  him  therebj-  ? 
The  Swiss  Code  of  Obligations  remedies  this  hardship:  Lorsque 
Ifis  menadie-s  sent  le  fait  d'un  tiers  et  que  I'autre  partie  ne  les  a 
m  conmtes,  ni  dH  connaitre,  cielui  des  contractants  qui  en  est 
victirri'e  et  qui  veut  se  departir  du  contrat  est  tenu  d'indemniser 
Vaiitre  si  Vequite  Vexige  (art.  29). 

But  no  such  remedy  is  open  under  the  French  law.  The 
justifications  of  annulling  a  contract  in  which  one  of  the  parties 
was  coerced  to  give  his  consent  by  the  threats  of  a  third  party 
are  such  as  these:  — 

(1)  It  is  more  difficult  to  protect  oneself  ag-ainst  violence  than 
it  is  against  fraud,  and  the  person  threatened  may  have  to  make 
up  his  mind  at  once.  If  a  man  by  holding  a  pistol  to  ni}'  head 
induces  me  to  sign  a  contract  in  favour  of  Hassan  I  have  to  act 
at  once,  and  my  will  is  not  free.  Whereas,  if  a  man  tries  to 
persuade  me  by  reasoning  with  me  to  make  a  contract  Avith  Hassan, 
I  have  time  to  reflect  and  my  suspicions  are  aroused  by  his  pressing 
me  to  make  a  contract  in  which  he  has  no  apparent  interest. 
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^2)  It  lias  also  been  suggested  that  in  a  disturbed  state  of 
society  one  person,  sucli  as  the  leader  of  a  band  of  brigands,  might 
by  threats  induce  a  promise  for  the  benefit  of  the  whole  group, 
in  which  ease  it  would  be  very  hard  to  throw  on  the  promisor  the 
burden  of  proving  that  all  of  them  knew  of  the  violence.  These 
reasons,  it  must  be  admitted,  are  not  particularly  convincing. 

The  distinction  is  an  old  one  and  it  has  been  retained,  probably, 
more  out  of  legal  conservatism  than  for  an^-  other  reason.  (See 
Bufnoir,  Propriefe  et  Contraf,  p.  616;  Saloilles,  Beclaration  de 
Volonte,  p.  61;  B.-L.  et  Barde,  1,  n.  94;  Aubry  et  Rau,  5th  ed.  4, 
p.  507,  note  29.) 

It  is  notcAvorthy  that  the  modern  codes  retain  the  distinction, 
though  the  Swiss  Code  as  we  have  seen  makes  certain  reserves 
which  modify  the  rigour  of  the  rule.      (Code  Fed.  Oblig.  art.  29; 
German  Code,  art.  123;   Code  Maroc.  Oblig.  art.  49.) 
,/ 

Is  it  violence  to  take  advantage  of  a  danger  which  one  has 

not  created? 

Ill  the  eases  considered  there  has  always  been  violence  exercised 
on  the  mind  of  a  person  in  order  to  extort  his  consent  to  the, 
determinate  act  which  it  is  sought  to  annul.  But  the  case  fre- 
quently presents  itself  where  the  person  who  is  in  a  position  of 
danger  voluntarily  promises  a  sum  to  an  innocent  third  party, 
who  will  relieve  him  from  the  danger.  A  man  who  has  been 
carried  off  by  brigands  promises  to  pay  a  large  sum  as  ransom  to 
a  person  altogether  unconnected  with  the  brigands  if  he  will  help 
him  to  escape.  Is  the  contract  binding?  It  would  not  have  been 
made  but  for  the  danger,  but  the  deliverer  was  not  responsible 
for  the  danger.  The  French  doctrine  is  much  divided  upon  this 
•  ju<.'Stion.  (B.-L.  et  Barde,  Ohlifj.  1,  n.  77;  Aubr)'  et  Rau, 
5fh  ed.  4,  p.  501;  Saleilles,  Declaration  de  Volonte,  p.  59;  D.  N. 
C.  C.  art.  1112,  n.  47.) 

The  Quebec  Code  expressly  declares  that  a  promise  of  this  kind 
is  not  invalid.  C.  C.  Q.  999.)  But  there  is  no  such  provision 
in  the  French  Code  or  the  Egyptian  Code,  and  the  question  must 
.^  therefore  be  decided  upon  principle.  It  is  contended  by  some 
French  writers  that  in  the  case  supposed  the  violence  is  not  the 
direct  cause  of  the  contract,  but  is  merely  the  occasion  of  it. 
When  the  French  Code  speaks  of  the  consent  being  extorque  pw 
violence  this  refers  to  the  act  of  man,  and  means  that  the  violence 
must  have  been  consciously  exercised  to  compel  consent  to  the 
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particular  act.  Hero  we  are  in  an  altogether  different  situation, 
and  the  contract  is  unchallengeable.  (C.  C.  F.  1109;  Hue,  7, 
n.  30.)  Some  modern  Avriters  adopt  the  very  equitable  solution  7. 
of  Pothier,  that  although  the  promise  cannot  be  annulled  on  the 
ground  of  violence,  yet,  if  an  excessive  sum  has  been  promised, 
the  court  has  power  to  reduce  it.  They  contend  that  the  language 
of  the  code  does  not  exclude  this  view.  (Pothier,  Ohliy.  n.  24; 
Planiol,  2,  n.  1076;  D.  N.  C.  0.  art.  1112,  n.  51.  Or  perhaps 
a  more  correct  way  of  stating  the  matter  ■^^•ould  be  to  say  that, 
although  the  contract  may  be  annulled  on  the  ground  of  violence, 
the  court  in  annulling  it  has  at  the  same  time  power  to  award  a 
reasonable  compensation  for  the  service  rendered  by  the  person 
who  has  saved  the  other  from  the  danger.  The  principle  is  that 
to  take  advantage  of  a  man's  danger  in  order  to  wring  from  him 
an  extortionate  reward  is  to  exercise  a  kind  of  violence,  and  it 
would  apply  to  cases  where  the  danger  threatened  another.  If  a 
man's  wife  is  drowning  and  a  boatman  refuses  to  go  to  her  relief 
unless  the  husband  promises  1,000L,  can  the  consent  be  considered 
as  freely  given?  Unless  the  language  of  the  code  is  clearly  limited 
to  the  cases  by  Avhich  a  man  profits  by  threats  which  he  has  made 
there  is  every  equitable  reason  for  giving  a  wide  meaning  to  the 
term  violence.  M.  Demogue  has  described  it  as  un  fait  hrutal 
quelconque,  fait  de  Vhomme  on  de  (a  nature,  ayant  determine  a 
un  acte  juridique  quelconque.  (Eev.  Trim.  1914,  p.  4:42.)  ■  And 
he  well  states  the  principle  in  these  terms:  — 

Lorsqu'une  perso7ine  agit  ou  s'abstient  sous  la  pression  brutaJe, 
soil  des  evenements,  soit  des  fails  naturels,  {naufrage,  inond-cdion, 
etc.)  soit  des  actes  viohnts  de  tiers:  partmdiers  isoles,  insurges, 
grevistes,  belligeranfs,  Vappreciation  qu'elle  fait,  les  choix  quelle 
exerce  entre  son  interet  procJie  et  son  interetplus  eloignc  nont  plus 
socialement  la  meme  valeur.  Ce  choc  exterieur  dijuinue  la  valcur 
de  la  decision  quelle  prend.     (Rev.  Trim.  1914,  p.  438.) 

In  one  important  class  of  eases  this  practice  of  modifying  the  . 
contract  is  well  established  in  the  French  jurisprudence.  This.) 
is  in  the  case  of  contracts  to  pay  a  sum  of  money  for  the  salvage 
of  a  ship  in  distress.  If  a  ship  is  in  great  peril  and  another  vessel 
comes  to  its  assistance  it  may  be  necessary  to  make  a  bargain  as 
to  the  terms  on  which  the  assistance  is  to  be  rendered.  And  if 
the  master  of  the  salving  vessel  consents  to  render  assistance  only 
on  exorbitant  terms,  this  contract  can  be  annulled  on  the  ground 
of  violence,  but  the  court  will  at  the  same  time  allow  a  reasonable 
compensation  for  the   services   rendered.      (Req-   27  avril  1887. 
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D.  88.  1.  '2{)'S,  S.  87.  1.  37"2,  and  the  numerous  cases  cited  in 
Bev.  Tiim.  1914.  p.  466.) 

Some  French  writers  of  high  authority  support  this  jurispru- 
dence. Lyon-Caen  et  Eenault,  Traite  de  Droit  Commercial,  6, 
ji.  1070:  Phuiiol,  2,  n.  1076;  Bcudant,  Contrats  et  Obligations, 
n.  123:  Demogue,  in  Rev.  Trim.  1914,  p.  467.) 

Many  writers  on  the  other  hand  regai'd  it  as  unsound.  (B.-L. 
et  Barde,  ObJig.  1,  n.  78:  Aubry  et  Eau,  5th  ed.  4,  p.  501,  and. 
note  16.) 

So  far  it  would  seem  this  is  the  only  kind  of  case  in  which  the 
French  courts  have  decided  that  accidental  dang-er  may  be  violence, 
and  that  the  contract  made  under  the  pressure  of  this  external 
tlanger  may  be  modified  rather  than  annulled.  It  is  not  a  case  of 
vai'ying  the  remuneration  of  a  mandatary  because  a  mandatary 
is  one  who  performs  juridical  acts.  (B.-L.  et  Wialil,  Contrats 
Ah'dtoires,  n.  363;  Aubry  et  Ran,  4th  ed.  4,  p.  634;  Planiol,  2, 
n.  2232:  D.  N.  C.  C.  art.  1984.  n.  17;  Grandmoulin,  Contrats, 
n.  913.) 

And  it  may  be  said  that  this  case  is  exceptional  because  there 
is  something  like  a  general  custom  of  maritime  law  in  support 
of  the  equitable  power  of  the  court.  The  same  principle  is  con- 
stantly applied  by  the  Admiralty  Court  in  England  in  salvage 
case«.^  [The  Medina,  1876,  2  P.'^D.  5,  45  L.  J.  Adm.  81;  Th& 
BiidW,  1891,  P.  175,  60  L.  J.  P.  71:  The  Fort  Caledonia,  1903, 
P.  184, 72  L.  J.  P.  60;  Kennedy  on  CMl  Salvage,  2nd  ed.  p.  226; 
Carver's  Carriage  by  Sea,  5th  ed.  s.  347.    See  infra,  2,  p.  160.) 

In  Egy-pt  the  Mixed  Court  of  Appeal  has  held:  — 

La  convention  fixcmt  le  prix  de  sauvetage  pent  etre  annuUe  s'il 
residte  des  circonstances  que  le  consentement  du  capitainedu  namre 
sciuve  na  pas  ete  libre.  (C.  A.  Alex.  22  mars  1899,  B.  L.  J. 
XI,  166.) 

But  if  the  principle  is  sound  as  appli«'d  to  the  case  of  salvage 
there  is  no  reason  why  it  should  not  be  extended  to  analogous 
eases.  Nor  is  it  (juite  so  difficult  to  do  so  under  the  Egyptian 
Code  as  under  the  French.  The  single  article  in  the  Egyptian 
Code  attempts  no  definition  of  duress.  The  expression  "  obtained 
by  duress  "  in  the  Egyptian  Code  is  less  embarrassing  than  the 
term  extorque  par  violence  of  the  French  Code.  On  the  whole  it 
would  seem  that  the  courts  are  entitled  to  interpret  the  term 
duress  as  covering  the  pressure  of  external  events  just  as  nmcli 
as  the  pressure  exercised  by  a  human  being.     (C.  C.  E.  133/193.) 
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When  a  contract  is  set  aside  on  the  ground  of  the  violence 
of  a  third  party,  who  should  bear  the  risk? 

If  John  is  coerced  into  a  contract  with  William  by  the  threats 
of  Thomas,  there  being  no  collusion  between  John  and  Thomas, 
we  have  seen  that  John  can  get  the  contract  set  aside.  But 
suppose  it  is  impossible  to  restore  the  parties  to  the  status  in  quo 
ante.  For  example,  the  property  which  John  bought  has  been 
destroyed  without  his  fault,  and  if  he  gets  the  contract  annulled 
he  cannot  return  it.  Who  is  to  bear  the  loss?  As  the  French  law 
islands  it  seems  clear  that  the  loss  rests  where  it  falls  originally 
and  cannot  be  shifted;  that  is,  in  this  case  It  must  be  home  by 
Williamr  No' doubt,  upon  general  principles,  John  would  have 
an  action  of  damages  against  Thomas,  but  Thomas  may  be  in- 
solvent as  well  as  violent,  and  this  remedy  of  no  value.  It  is 
evident  enough  that  there  may  be  an  injustice  here.  John  and 
William  are  both  perfectly  innocent  persons.  But  if  John  came 
to  William  and  offered  to  buy  his  property  why  should  William 
be  victimised  if  this  results  in  a  loss  caused  by  a  fact  of  which 
William  ^vas  ignorant,  namely,  that  John  was  coerced  by  Thomas? 
After  all  it  was  John  who  was  the  first  mover  in  the  matter,  why 
should  he  not  bear  his  share  of  the  loss?  The  Swiss  Code  in  itf? 
treatment  of  the  subject  has  a  careful  article  upon  this  point:  — 

Lorsque  les  menaces  soni  le  fmt  d'wi  tiers  et  que  Vautre  partie 
ne  les  a  ni  connues  ni  dii  connmtre,  celui  dm  contraetants  qui  en 
est  mctime  et  qui  veut  se  departir  du  contmt  est  tenu  d'indemniser 
Vautre  si  Vequite  Vexige  (art.  29,  al.  2).  In  the  silence  of 
the  French  and  EgyjDtian  Codes  it  is  not  possible  to  arrive  at  this 
equitable  solution. 

Deference  to  ascendants  is  not  fear. 

The  French  Code  has  an  article  based  on  Pothier  and  the  Roman 
law: —    ,      '  fA^^'   K  <ts  tsi'^v-  ,l:' 

La  seule  crainte  reverentielle  envers  le  pere,  la  mere,  ou  autre 
ascendant,  sans  quHl  y  ait  eu  de  violence  exercee,  ne  suffit  point 
pour  annuler  le  contrat.     (C.  C.  F.  1114.) 

The  Egyptian  Code  does  not  reproduce  this  article,  which  is 
in  fact  not  very  helpful.  If  a  person  deliberately  chooses  to  act 
in  a  certain  way  becaus?  by  doing  so  he  desires  to  please  another 
or  not  to  displease  him  he  cannot  be  said  to  bo  coerced  by  violence. 
But  on  the  other  hand  it  must  be  said  that  when  one  person 
Ktands  to  another  in  a  position  of  dependence,  acts  of  violence  or 
threats  made  by  the  superior  may  be  considered  to  amount  to  moral 
violence,  though,  if  the  two  parties  had  not  stood  in  this  relation 
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to  one  another  these  threats  "vvould  have  been  regarded  as  of  too 
slight  a  character.  The  rule  that  the  confidential  relations  between 
two  pei'sous  may  make  it  possible  for  one  of  them,  without  actual 
violence,  to  exeix-ise  upon  the  other  Avhat  is  called  in  the  English 
law  ''  undue  influence,"'  a  term  which  will  be  explained  later,  is 
more  important  than  the  rule  stated  in  this  article  of  the  French 
Code.  (See  iiiira,  p.  305.  Rossel  et  Mentha,  Droit  Ciml  Suisse, 
3,  p.  61:  Rev.  Trim.  1914,  p.  459;  B.-L.  et  Barde,  Oblig.  1, 
n.  86.) 

AU.  writers  in  France  are  agi-eed  that  thougli  the  article  refers 
only  to  ascendants  it  is  not  intended  to  be  limitative.  The  same 
principle  applies  to  the  consent  given  by  a  wife  from  the  fear  of 
displeasing  her  husband,  by  a  servant  from  the  fear  of  displeasing 
a  master,  by  a  nun  from  respect  to  her  mother  superior,  and  in 
similar  cases.     (Aubrs'  et  Rau,  5th  ed.  4,  p.  502,  note  17;  D.  N. 

C.  C.  art.  1114,  n.  9.    See  Req.  6  avril  1903,  D.  1903:  1.  301.) 
The  Spanish  Code  expresses  the  French  law  more  correctly  than 

the  French  Code  does  in  saying:  — 

La  crainte  de  depl-awe  ana:  persomies  auxquelles  on  doit  sou- 
tnission  et  respeH  ')i\innulera  pas  le  contrat  (art.  1267,  al.  4). 

Violence  applies  to  unilateral  acts. 

The  principle  that  the  will  of  a  ]3erson  who  acts  under  the 
influence  of  fear  cannot  be  regarded  as  free  applies  to  unilateral 
acts  such  as  gifts  and  wills  as  well  as  to  contracts.  The  validity 
of  a  testament  may  be  challenged  on  the  ground  that  it  was 
extorted  by  violence  or  procured  by  suggestion  et  captation. 
(B.-L.  et  Colin,  Dotiatio7is  et  Testam^ents,  1,  n.  269;  Req.  19 
juiU.  1878,  S.  78.  1.  271,  D.  78.  1.  160;    Req.  28  oct.  1895, 

D.  96.  1.  36;  Req.  31  juill.  1913,  D.  1917.  1.  62.)  And  when 
a  will  has  been  made  by  a  testator  in  extremis,  or  greatly  enfeebled, 
a  will  in  favour  of  a  person  who  is  proved  to  have  had  a  strong 
influence  over  him  runs  much  risk  of  being  annulled.  (See 
Bordeaux,  8  mai  1860,  D.  60.  2.  129;  D.  N.  C.  C.  art.  901, 
nos.  164  seq.) 

Violence  in  other  laws. 

German  law. 

The  rules  of  the  German  law  before  the  code  upon  the  subject 
of  violence  as  a  vice  of  consent  wore  closely  analogous  to  those  of 
the  French  law.  And  the  German  Code  lays  down  the  general 
principle  in  these  terms:  — 
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Celui  qui  a  ete  determine  pew  trompene  dolosive,  ou,  d'ume 
fagon  cotitraire  cm  droit,  par  menaces,  a  emettre  line  deelaratum 
de  volonte,  pent  attaquer  par  voie  d'amudation  la  declaration 
(art.  123). 

But  this  article  must  be  taken  in  connection  with  the  new- 
equitable  rule  laid  down  in  the  German  Code,  which  makes  certain 
extortionate  contracts  void  and  not  merely  voidable. 

JJn  acte  juridique  qui  parte  atteinte  aux  bonnes  moeurs  est  nul. 

Est  nid,  en  particuliei-,  un  acte  juridique  pm-  lequel  quelquun, 
en  exploitmit  le  besoin,  la  legerete,  cm  V memperience  d'autrui,, 
obtienf,  pour  lui  ou  pour  un  tiers,  qu'en  echange  d'une  prestation 
cm  promette,  ou  que  Van  fcnumisse  des  anantages  patrimoniaux  qui 
excede^it  de  telle  sorte  la  valeur  de  la  prestation,  qu'en  tenant 
compte  des  circonstances  ces  cwantages  soient,  par  rapport  d  la 
prestMion,  dans  une  disproportion  choqumite  (art.  138.  See 
Cosa<cki,  Lehrbuch  des  Deutschen  hurgerlichen  Rechts,  6th  od.  1, 
p.  247,  and  p.  257;  Saleilles,  Declaration  de  Volonte,  p.  56; 
Schuster,  German  Civil  Law,  p.  110.) 

The  case  of  salvage  is  provided  for  in  the  German  Commercial 
Code,  which  gives  the  court  power  to  reduce  the  amount  agreed 
upon  if  it  is  unduly  high  under  the  circumstances.  (Handels- 
gesetzbuc^h,  art.  741;  Schuster,  op.  cit.  p.  359.) 

English  law. 

The  common  law  doctrine  of  duress  is  much  narrower  than  the 
continental  law  of  violence.  A  contract  is  not  voidable  for 
duress  except  where  there  has  been  physical  violence,  actual 
or  threatened,  or  imprisonment.  It  must  be  committed  by  the 
otber  party  to  the  contract  or  by  someone  acting  with  his  know- 
ledge and  for  his  advantage,  and  the  subject  of  it  must  be  the 
contracting  party  himself  or  his  wife,  or,  perhaps,  his  parent' 
or  child.  (See  Skeate  v.  Beale,  1840,  11  A.  &  E.  983,  52  E.  R. 
558;  Pollock,  Contracts,  8th  ed.  p.  636;  Leake,  C ontr acts,  ^t\\Qdi. 
p.  282.) 

Undue  influence. 

The  English  law  is  stricter  than  the  French  law  in  its  require- 
ments as  to  violence  in  cases  where  the  parties  to  the  contract 
c'hallcnged  stood  in  no  intimate  relation  to  each  other.  But,  on 
the  other  hand,  the  equitable  doctrine  of  undue  influence  affords 
relief  in  a  wide  class  of  cases  where  such  a  relation  exists.     And 
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in  the  cases  in  which  this  doctrine  is  applicable  the  English  law- 
is  more  liberal  than  the  French  law.  for  where  there  is  the  special 
relation  between  the  parties  there  is  in  the  English  law  a  pre- 
sumption of  undue  influence.  The  rule  is  thus  stated  by  Lord 
Penzance:  — 

"  In  equity,  persons  standing  in  certain  relations  to  one  another, 
such  as  parent  and   child,  man  and  wife,  doctor  and    patient, 
attorney  and  client,  confessor  and  penitent,  guardian  and  ward, 
are  subject  to  certain  presumptions  when  transactions  between 
them  are  brought  in  question;  and  if  a  gift  or  contract  mad©  in 
favour  of  liim  who  holds  the  position  of  influence  is  impeached 
by  him  who  is  subject  to  that  influence,  the  courts  of  equity  cast 
upon  the  former  the  burden  of  proving  that  the  transaction  was 
fairly  conducted  as  if  between  strangers,  that  the  weaker  was  nob 
unduly  impressed  by  the  natural  influence  of  the  stronger,  or  the 
inexperienced  overreached  by  him  of  more  mature  intelligence." 
{Parfitt  V.  Lawless,  1872,  l"^  R.  2  P.  &  D.  -462,  468,  41  L.  J.  P. 
68.)     And  the  relations  specified  here  are  only  illustrative.      (See 
Dent  V.  Bemiett,  1839,  4  My.  &  Cr.  269,  277,  48  R.  R.  94, 
102.)     In  cases  where  some  special  relation  of  this  kind  existed 
between  the  parties  at  the  time  of  the  contract  there  is  a  pre-, 
gumption  of  undue  influence  but  the  doctrine  is  not  limited  to 
such  cases.     In  other  cases  the  burden  of  proof  is  on  the  person 
challenging  the  contract.     In  the  words  of  Lord  Kingsdown:  — 
"  The  principle  applies  to  every  case  where  influence  is  acquired 
and  abused,  where  confidence  is  reposed  and  betrayed.     The  rela- 
tions witb  which  the  court  of  equity  most  ordinarily  deals  are 
those  of  trustee  and  cestui  que  trust,  and  such  like.      {Cestui  que 
trust  is  the  curious  and  rather  misleading  term  which  the  English 
law  uses  to  denote  the  beneficiary  under  a  trust.)     It  applies 
specially  to  those  cases,  for  this  reason  and  for  this  reason  only, 
that  from  these  relations  the  C'ourt  presumes  confidence  put  and 
influcnoe  exerted.     Whereas  in  all  other  cases  where  those  re- 
lations do  not  subsist,  the  confidence  and  the  influence  must  be 
proved  extrinsicaUy;  but  where  they  are  proved  extrinsically,  the 
rules  of  reason  and  commonsense  and  the  technical  rules  of  a 
court  of  equity  are  just  as  applicable  in  the  one  case  as  in  the 
other."     {Smith  v.  Kmj,  1859,  7  H.  L.  C.  750,  779,  115  R.  R. 
367,  385.     See  Leake,  Cr/ntmds,  6t'h  ed.  p.  291;  Pollock,  8th  ed. 
p.  656.) 
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CHAPTER  XIII. 
FRAUD. 

Tlie  third  and  remaining-  vice  of  consent  is  fraud.  < 

Distinction  in  French  between  dol  and  fraude. 

In  English  the  single  word  "fraud"  is  used  to  translate  two 
French  words  dol  and  fraude.  This  is  unfortunate  because 
French  Avriters  distinguish  dol  from  fraude  and  endeavour  to 
confine  the  term  dol  to  that  particular  kind  of  fraud,  pos- 
sessing certain  specific  characteristics,  which  constitutes  a  vice 
of  consent.  The  more  vague  word  fraude  they  would  restrict  to 
other  kinds  of  dishonest  dealing,  sucli  as  the  conduct  of  the  debtor 
who  does  not  try  to  perform  his  obligation,  or  that  of  an  insolvent 
person  who  makes  alienations  which  are  in  fraud  of  the  rights  of 
creditors.  (Demolombe,  24,  n.  169;  Bedarride,  Traite  du  Dol 
et  de  1(1  Fraude,  4th  ed.  1,  n.  12;  Planiol,  2,  n.  1069.) 

Such  a  distinction  conduces  to  clearness  of  thought,  but  in  fact 
the  terms  dol  and  fraude  are  frequently  used  as  synonymous,  and 
the  French  Code  itself  employs  the  word  dol  to  describe  the  bad 
faith  of  the  debtor  in  the  exe-oufum  of  the  contract  though  the  other 
term  frmule  would  have  been  here  more  appropriate.  (C.  C.  F. 
1150:  C.  C.  E.  122/180.     See  B.-L.  et  Barde,  1,  n.  487.) 

Distinction  drawn  between  criminal   fraud  and  civil  fraud. 

Most  French  Avriters  distinguish  between  what  they  call  dol 
criminel  and  dol  civil. 

Certain  kinds  of  fraudulent  conduct  are  punishable  by  the  penal 
code,  and  those  they  designate  as  dol  criminel. 

Thus  the  offences  of  obtaining-  property  by  false  pretences — 
escroquerie — and  of  criminal  conversion  and  breach  of  trust — ahus 
de  confiance — are  species  of  frauds.  (C.  Pen.  E.  293,  296/302, 
305;   C.  Pen.  F.  405,  408.) 

The  distinction  between  dol  criminel  and  dol  civil  is  commonly. 
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explained  by  saying  that  criminal  fraud  requires  a  combination 
of  certain  elements  not  all  of  which  are  essential  to  constitute- 
civil  fraud.  (Larombiere,  art.  1116,  n.  2;  Bedarride,  Traite  du 
DoL  n.  17.'  M.  Planiol  argues  with  convincing  force  that  this 
is  a  misleading  way  of  stating  the  matter.  The  penal  law  doesi 
not  punish  fraud  in  if  self.  What  it  punishes  is  the  misappropria- 
tion of  the  property  of  another.  The  offender  may  have  stolen  it 
or  it  mav  have  come  into  his  hands  without  theft,  but,  at  any 
rate,  he  misappropriates  it.  Obtaining  property  by  false  pre- 
tences and  criminal  conversion  are,  at  the  bottom,  varieties  of 
theft.  As  M.  Planiol  says:  Cest  h  vol  qui  est  un  delit  et  non 
pas  le  dol.  (Rev.  Grit.  1893,  p.  662.)  The  criminal  law  has 
nothing  to  do  with  the  fraud  which  creates  a  mistake  and  thereby 
induces  a  person  to  consent  to  a  contract. 

Fraud  as  a  vice  of  consent. 

The  Egyptian  Code  explains  fraud  in  these  terms:  Fraud 
vitiates  consent,  li^hen  the  artifices  practised  on  the  party  are 
such  that  without  them  he  would  not  have  consented.  (C.  C.  E. 
136/196. )  Tliiti  detinition  does  not  say,  as  the  French  Code  does, 
that  the  fraud  must  be  by  the  other  party  to  the  contract.  This 
point  will  be  examined  later. 

Essentials  of  fraud  as  vice  of  consent. 

There  must  be  artifices  practised  and  it  must  be  clear  that  but 
for  these  artifices  the  couvsent  would  not  have  been  given;  and 
the  fraud  must  be  by  the  other  party,  subject  to  what  wuU  be  said 
later  upon  this  head.  It  is  only  when  the  fraud  induced  the 
consent  that  the  contract  is  voidable.  Fraud  of  a  less  serious 
kind  may.  as  wiU  be  explained  later,  entitle  the  person  deceived 
to  claim  damages,  but  it  will  not  be  a  ground  for  avoiding  the 
contract. 

What  are  "  artifices." 

The  word  in  the  French  Code  is  manoduvres.  Both  terms 
suggest  some  deliberate  scheme  or  trick  by  which  the  party  is 
led  into  a  mistake.  If  a  seller  of  birds  were  to  paint  the  feathers 
of  a  common  pigeon  so  as  to  make  it  resemble  a  rare  tropical  bird 
this  would  be  an  example  of  "artifices"  in  the  most  literal  sense. 
(Giorgi,  Ohhligazumi,  4,  n.  99.) 

But  the  law  does  not  require  such  devices  as  this.  Pothier 
says:  On  appelle  dol  toute  espece  d' artifice  dont  quelqu'un  se 
sert  pour  en  trcymper  un  aiUre.     {Oblig.  n.  28.) 
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The  Fponcli  law  has  always  interpreted  the  word  manoeuvres  in 
a  wide  sense.  Thus  M.  Demolombe  says:  Qiicmt  aux  moyens, 
aux  ruses  et  mix  artifiees,  dont  le  dot  se  sert  poitr  trmnper,  il 
serait  Men  impossible  de  les  definir  et  de  les  prevoir.  Que  le 
dol  soit  positif  au  negatij ;  qu'il  entreprenne  de  faire  croire  ce 
qui  n'est  pas  ou  de  faire  if/norer  ce  qui  est ;  qu'il  consiste  dans 
des  ajfirmations  mensongeres,  on  dans  des  dissimidaiions  ou  des 
reticences  fallacieuses,  il  n'importe.     (24,  n.  172.) 

There  must  be  specific  acts  proved  which  possess,  taken  together, 
a  certain  gravity,  and  it  must  be  these  acts  which  induced  the 
oonsent.      This  is  a  question  of  fact  in  each  case. 

La  constatcdion  et  Vappreciation  des  faits  constitutifs  de  dol, 
invoques  comme  cause  d,e  nullite  d'une  convention,  rentrent  dans 
les  attributions  exelusives  des  juges  du  fond,  qui  prononcent 
muvermn.enient  sur  le  p^nt  de  sauoir  si  les  manoeuvres  pratiquees 
ont  ete  Velement  determinant  du  contrat.  (Beq.  22  fevr.  1911, 
D.  1913.  5.  o.) 

In  France  the  Coiir  de  Cassation  cannot  review  the  facts  found 
by  the  court  below.  It  can,  however,  set  aside  a  judgment 
annulling  a  contract  when  the  facts  as  stated  by  the  court  below 
did  not  constitute  fraud  in  the  legal  sense,  as,  for  instance,  if 
the  artifices  were  not  those  of  a  party  to  the  contract.  (B.-L. 
et  Barde,  1,  n.  119;  Aubry  et  Eau,  5th  ed.  4,  p.  508.) 

These  distinctions  do  not  concern  us  because  the  Court  of  Appeal 
in  Egypt  can  review  both  the  facts  and  the  law.  (See  Decree  of 
Reorganisation,  arts.  20,  21;  Lusena  Bey,  Elements  de  Procedure 
Civile,  1,  p.  415.) 

"Artifices"   imply  fraudulent   intention. 

It  is  an  admitted  principle  of  the  French  law  that  fraud  implies 
dishonesty.  There  must  Ipe  the  intention  to  deceive.  The  ex- 
pression in  the  code  "  artifices  practised  "  clearly  implies  bad  faith. 
(B.-L.  et  Barde,  1,  n.  105;  Aubry  et  Rau,  5th  ed.  4,  p.  503; 
Planiol,  2,  n.  1061.)  Negligence  and  fraud  are  different  things. 
And  tht^re  is  no  such  thing  in  the  French  law  as  a  fraud  con- 
sisting in  the  prejudice  itself  suffered  by  the  party.  Certain 
expressions  of  Ulpian  have  been  understood  to  mean  that  in  the 
Roman  law  there  was  what  has  been  called  real  or  objective  fraud 
as  well  as  personal  fraud — ipsa  res  in  se  dolum  habet.  (Dig. 
45.  1.  36.) 

C'est  cette  lesion,  sans  dol  de  personne,  .qu'on  appelle  dolus  re 
ipsa,  parceque  Vun  des  contractants  se  trouve  trompe  par  la  chose 
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7neme,  sans  le  dol  de  Vmtre.  (Domat,  Lois  Civiles,  Vere  part. 
liv.  1,  tit.  18.  sect.  3.  n.  4.  Cf.  Merlin,  Bep.  vo.  Dol,  1; 
Toullier,  6.  n.  89. 

But  this  arise*  from  a  misapprehension  of  what  Ulpian  says. 
All  that  he  means  is  that  if  one  party  has,  even  without  fraudulent 
intention,  led  the  other  into  a  mistake  and  thereby  induced  him 
to  consent  to  a  contract,  the  party  who  induced  the  mistake  cannot 
compel  fulfilment  of  the  contract.  He  was  not  guilty  of  fraud 
in  inducing  the  contract,  but  in  the  circumstances  his  action  to 
claim  performance  of  it  would  be  fraudulent.  In  the  Roman 
law.  as  in  the  French  law ,  fraud  as  a  vice  of  consent  always  means 
that  one  party  is  intentionally  deceived  by  the  other.  (See 
Bedarride,  Traite  da  Dol,  1,  n.  46.) 


May  a  mere  false  statement  amount  to  "artifices"? 

Expressions  are  used  in  some  cases  which  suggest  that  a  mere 
false  statement — le  simple  mensonge — is  not  enough  to  constitute 
fraud.  Thiis  in  a  recent  c^se  the  Mixed  "Court  of  Appeal  held: 
Far  les  inanceuvres  praiiquees  contre  la  partie  et  ayant  vide  e* 
son  consentement,  il  jmd  entendre  les  procedes  frauduleux  de 
72-otnj-e  a  si<qjo:endre  une  intelligence  ordinaire,  et  nan  le  simple 
mensonge  dont  la  verification  \e&t  facile  p<jur  un  homme  d'affaires. 
(C.  A.  Alex.  8  dec.  1915,  B.  L.  J.  XXVIII,  48.) 

But  we  must  not  laj"  doAvn  any  absolute  rule  that  a  mere  lie 
is  not  enough  to  constitute  fraud.  It  is  a  question  of  circum- 
stances. 

In  the  case  just  referred  to  the  real  ground  of  decision  was 
that  the  court  was  not  satisfied  that  the  lie  had  induced  the  consent. 
Certain  kinds  of  lying  are  in  fact  so  common  as  to  be  innocuous.. 
It  is  a  matter  of  course  that  the  seller  of  an  article  extols  its 
merits,  and  very  often  he  says  things  about  it  which  are  not 
strictly  true.  But  so  long  as  he  confines  himself  to  mere  general 
laudation  his  statements  although  false  do  not  amount  to  fraud. 
The  true  reason  for  this  well-settled  rule  is  that  the  buyer  is  on 
his  guard  and  is  not  deceived  by  language  of  tliis  kind.   * 

It  is  what  Larombiere  well  calls  a  dpi  toUre.  (Larombiere 
on  art.  1116,  n.  5.  Cf.  Pothier,  Ohlig.  n.  30^  Aubry  et  Rau, 
5th  ed.  4,  p.  504;  Bedarride,  Traite  du  Dol.  1,  n.  22;  B.-L.  et 
Barde.  1,  n.  100:  Planiol,  in  Rev.  Crit.  1893,  p.  571;  Riom, 
12  mai  1884,  S.  85.  2.  13;  Rennes,  7  juin  1878,  D.  79.  2.  125; 
C.  A.  Alex.  3  avril  1897,  B.  L.  J.  IX,  263.) 

Thus,  the  seller  of  an  immoveable  in  his  advertisements  may 
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dos.cribo  its  advanlaacs  in  language  of  oxaggerabed  laudation,  and 
in  the  same  way,  the  promoters  o£  a  company  are  wont  to  paint 
in  rosy  colours  the  prospects  of  the  company,  but  so  long  as  such 
people  keep  to  generalities  this  is  not  fraud.  (Amiens,  14  fevr. 
1876,  sous  Cass.  S.  77.  1.  49;  Journal  du  Palais,  77,  p.  113; 
Paris,  29  janv.  1861,  sous  Cass.  D.  62.  1.  429.) 

But  when  the  seller  makes  definite  false  statements  of  a  specific 
kind  which  did  in  fact  lead  the  other  party  to  give  his  consent 
this  is  fraud,  althoug-h  no  special  artifices  or  tricks  were  used, 
and  there  was  no  special  mise  en  scene — ^to  use  a  phrase  employed 
in  the  penal  law— which  helped  to  make  the  lie  plausible.  The 
question  is,  did  what  w^as  done  deceive  the  other  and  induce  him 
to  consent?  If  it  did  it  was  fraud  in  the  legal  sense.  Any  doubt 
upon  this  point  is  excluded  by  the  consideration  that  even  silence 
may  amount  to  fraud. 

Although  a  false  representation  of  a  specific  fact  is  fraud  if 
it  induces  consent  the  case  will  of  course  be  clearer  when  the  lie 
is  corroborated  in  some  way  so  as  to  make  it  more  plausible.  The 
following  are  illustrations:  — 

A  wants  to  sell  shares  in  a  company  to  B.  A  has  previously- 
given  C  an  option  to  buy  some  of  these  shares  at  260  francs  each. 
He  gets  C  to  write  a  letter  saying  that  the  price  to  him  was  290 
francs,  and  on  the  strength  of  this  B  buys  at  290  francs.  (Req. 
9  nov.  1910,  D.  1910.  1.  528.) 

A  circular  issued  by  a  mutual  insurance  company  to  its  members 
is  expressed  in  such  a  way  as  to  make  them  think  that  their 
consent  is  asked  for  to  make  certain  modifications  in  the  rules 
of  the  company.  In  reality  wdiat  is  proposed  is  to  form  a  new 
company,  and  to  this  many  members  consent  without  understand- 
ing what  they  are  doing.     (Eeq.  18  dec.  1912,  D.  1914.  1.  213.) 

A  young  man  is  persuaded  to  buy  the  exclusive  right  to  publish 
certain  old  manuscripts,  among  which  is  one  by  Saint-Simon. 
The  seller  calls  in  the  help  of  a  man  who  falsely  claims  to  be  an 
expert  in  the  publication  of  such  works.  In  fact  the  manuscripts 
are  well  known  and  are  in  the  BibUotheque  Nationale,  and  the 
most  important  of  them  is  not  by  Saint-Simon  as  is  pretended, 
or,  at  an}'  rate,  its  authenticity  is  doubtful.  (Req.  31  dec.  1901, 
D.  1903.  1.  302.) 

A  young  man  of  no  experience  is  induced  to  enter  into  a  part- 
nership by  being  shown  a  balance  sheet  which  has  been  knowingly 
"cooked."     (Req.  27  fc'vr.  1906,  D.  1907.  1.  252.) 
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^/ 


Reticence  as  fraud. 


The  general  rule  is  that  mere  silence  does  not  amount  to  fraud. 
It  cannot  be  considered  as  an  "  artifice  "  in  the  sense  of  the  article 
in  the  codes.  (B.-L.  et  Barde,  Oblig.  1,  n.  102;  Aubry  et  Rau, 
oth  ed.  4,  p.  503,  note  20;  C.  A.  Alex.  30  mars  1915,  B.  L.  J, 
X.WII.  250.) 

One  party  to  a  proposed  contract  is  not,  as  a  general  rule, 
bound  to  communicate  to  the  other  all  the  information  which  he 
has  in  order  that  the  latter  shall  be  in  the  best  possible  position 
to  decide  whether  he  shall  give  his  consent.  And,  a  fortiori, 
there  is  no  duty  to  communicate  a  mere  opinion.  If  a  man 
proposes  to  buy  my  land  in  order  to  build  a  hotel  upon  it  I  aim 
in  no  way  bound  to  toll  him  that  in  my  opinion  this  will  bo  a 
ruinous  speculation. 

People  who  are  dealing  with  each  other  at  arm's  length  must 
protect  themselves.  But  this  rule  is  subject  to  the  important 
qualification  that  the  case  must  not  be  one  in  which  the  law 
throws  upon  the  party  a  duty  to  disclose  material  facts  of  which 
he  is  aware.  Planiol,  2,  n.  1061;  Colin  et  Capitant,  2,  p.  299; 
Hue,  7,  n.  36.) 

In  some  cases  the  law  expressly  imposes  upon  the  party  to  a 
contract  the  duty  of  disclosure.  In  such  eases  the  mere  reticence 
is  fraud,  and  is  called  by, French  Avriters  dol  negatif.  (Bedarride, 
Traite  du  Dol,  1,  n.  62.) 

Thus  the  French  Code  of  Commerce  declares  that  a  concealment 
by  th(!  assured  if  it  is  of  a  material  kind,  annuls  an  insurance.. 
(C.  Comm.  Frangais,  348.)  ^        ■ 

And  though  there  is  no  such  express  provision  in  the  Egyptian 
Code  it  is  certain  that  the  law  is  the  same. 

So,  the  seller  of  an  immoveable  is  bound  to  warrant  the  pur- 
chaser against  disturbance,  and  he  acts  fraudulently  if  ho  wilfully 
conceals  from  the  purchaser  causes  of  eviction,  total  or  partial, 
or  charges  which  burden  the  immoveablo.  (See  C.  C.  E.  300/374; 
C.  C.  F.  1626;  Laurent,  24,  n.  269:  C.  A.  Alex.  11  fevr.  1909, 
B.  L.  J.  XXI.  227.) 

A^  Laurent  expresses  it.  La  loi  exige,  en  prineipe,  que  le  r.cndeiir 
donne  lui-meme  con?iaismnce  des  charges  en  les  declarant. 

And  every  seller,  Avhether  of  an  inimovoablo  or  of  a  moveable, 
is  bound  bv  law  to  deelare  the  latent  defects  known  to  him  of  the 
thing  which  he  seUs.      (C.  C.  E.  313,  321/387,  396;   C.  C.  P. 
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1641,  1645;    B.-L.  et  Saignat,  Ve^ite,  n.  425;    Aubry  et  Rau, 
4th  ed.  4,  p.  389.) 

So  the  man  who  sells  a  kicking  horse  mid  says  nothing  about 
this  vice,  of  which  he  is  aware,  acts  fraudulently.  But  the  buyer 
has  the  omis  of  proving  that  the  seller  knew  of  th©  vice.  (Bor- 
deaux, 17  fevr.  1874,  D.  74.  1.  193;  Trib.  Civ.  de  Bordeaux, 
9  mai  1910,  D.  1912.  2.  97.)  And  even  if  a  seller  stipulates 
that  he  sells  without  warranty  this  stipulation  cannot  exonerate 
him  from  the  liability  to  pay  damages  caused  by  his  fraud. 
(Pothier,  Vente,  n.  210;  B.-L.  et  Saignat,  Vente,  n.  421.  See 
infra,  2,  p.  261.) 

The  onerous  assignment  of  a  claim  is  a  kind  of  sale,  and  the 
general  rules  of  sale  apply  to  this  contract.     (B.-L.  et  Saignat,^  ■ 
Vente,  n.  815;  C.  C.  E.  348/434.)  (g) 

So  in  a  French  case  it  was  held  Qiiiine  cession  de  crecmce 
consentie  cm  profit  du  mandataire  charge  dii  recouvreme^it  doit 
etre  annulee  pour  cause  d'erreur  et  de  dol,  lorsque  le  cessionnaire 
a  laisse  ignor^rcmj^edayitlescoiiditions  dam  lesqueUes  se  trouvait 
la  creance,  et  qiiil  s'est  fait  ainsi  ceder  a  ml  prix  une  creanee 
dont  le  recouvrement  etait  certain.  (Paris,  16  dec.  1851,  et,  sur 
pourvoi,  Req.  12  janv.  1863,  D.  63.  1.  302.) 

And  in  an  Egyptian  case  where  certain  Turks  who  were  needy 
and  illiterate  persons  had  assigned  to  a  Greek  claims  which  they 
had  in  Egypt  for  a  sum  much  less  than  that  which  the  assignee 
Avas  able  to  collect,  the  assignment  was  set  aside  on  the  ground  of 
the  concealment  by  the  assignee  of  material  facts.  (C.  A.  Alex. 
12  juin  1902,  B.  L.  J.  XIV,  347.) 

In  regard  to  sale,  including  assignment,  and  to  insurance,  the 
duty  of  disclosure  and  the  limitations  of  that  duty  are  not  dis- 
puted. In  other  contracts  there  is  no  legal  warranty.  But, 
probably,  when  the  contract  is  not  one  of  sale  or  insurance  tha^^ 
court  is  entitled  to  find  that  owing  to  special  circumstances,  such 
as  the  relation  of  the  parties  to  each  other,  to  the  ignorance  or 
weakness  of  one  of  them,  and  so  forth,  there  was  a  duty  of 
disclosure. 

Fraud  in  the  French  law  is  a  question  of  fact,  and  the  court 
has  full  discretion  to  decide  according  to  circumstances. 

Where  the  parties  are  dealing  with  each  other  upon  a  fairly 
equal  footing,  and  when  the  victim  of  the  alleged  fraud  had  full 
lopport unities  of  inspection  and  inquiry,  the  court  will  be  slow^ 
to  annul  a  contract  on  the  ground  of  the  mere  silence  of  the  other 
party.      But  when  the  facts  show  that  the  plaintiff  relied  and 
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had  to  rely  on  what  ^\a^  .said  to  him  by  the  defendant,  the  court, 
may  come  to  the  conclusion  that  a  frank  disclosure  of  all  material 
facts  was  a  legal  duty. 

The  fraud   must  have  induced  the  consent. 

The  code  is  clear  that  the  contract  is  not  voidable  unless  it  was 
the  fraud  which  induced  the  consent.  The  consent  of  the  party 
has  been  secured  by  making  him  believe  something  which  is  not 
true.  It  must  be  in  the  phrase  of  the  old  writers,  dolus  dans 
caitsam  contractui.  This  kind  of  fraud  is  now  commonly  called 
dol  principal. 

Fraud  which  does  not  determine  the  consent— £?oZ  incident — 
affords  ground  for  an  action  of  damages,  as  will  be  explained  later, 
but  it  does  not  render  the  contract  voidable.  (Pothier,  OhJig. 
n.  31;  Larombiere,  on  art.  1116,  n.  3;  Bedarride,  Tmite  du 
DoJ.  1,  n.  31,  andn.  50.) 

Question  of  fact. 

Whether  or  not  the  fraud  did  induce  the  consent  is  a  pure 
question  of  fact. 

The  court  has  not  to  consider  whether  the  fraud  would  have 
deceived  a  reasonable  person.  As  to  duress  such  an  objective 
standard  is  indicated  in  the  codes,  though  the  importance  of  this 
statement  is  much  diminished  by  the  addition  that  the  court  mar 
have  regard  to  the  age,  sex  and  position  of  the  contracting  party. 
(C.  C.  E.  135/195;  C.  C.  F.  1112.     Supra,  p.  292.) 

But  as  to  fraud  the  question  is  entirely  relative.  Was.  this 
particular  person,  in  the  circumstances  of  this  case,  induced  ta 
consent  by  the  deceit  of  the  other  party? 

The  fraud  may  be  one  which  might  well  have  deceived  a  shi-ewd 
and  capable  man.  On  the  other  hand,  it  may  be  one  which  a 
shrewd  man  would  easily  have  detected,  and  yet  it  may  have 
deceived  the  plaintiff. 

A  young  man  without  business  experience  may  be  an  easj 
viclim.  (Eeq.  27  fevr.  1906,  D.  1907.  1.  252;  Req.  31  dec. 
1901,  D.  1903.  1.  302.)  A  man  enfeebled  by  age,  by  disease 
or  by  habits  of  intoxication  may  be  easily  deceived.  (Req.  11 
mars  1862,  D.  62.  1.  537;  Req.  13  dec.  1875,  D.  76.  1.  176; 
Renncs,  6  juin  1881,  1).  81.  2.  248.)  Women  who  live  secluded- 
lives  arc  lass  able  to  protect  themselves  against  fraud  than  women 
who  are  engaged  in  business.     People  who  are  illiterate  are  more 
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likely  than  others  to  be  deceived.     (Req.  30  avr.  1902,  D.  1902. 
1.  288;  C.  A.  Alex.  12  janv.  1902,  B.  L.  J.  XIV,  347.) 

Moreover,  the  special  relation  between  the  parties,  or  the 
habitual  dependence  of  the  plaintitt'  upon  the  judg-ment  of  the 
defendant,  may  have  made  it  easier  for  the  fraud  to  induce  the 
consent.  In  such  cases  the  line  which  separates  fraud  from 
violence  is  a  narrow  one.  The  court  may  come  to  the  conclusion 
that  the  will  of  the  plaintiff  was  unduly  influenced  by  that  of  the 
defendant,  and  the  result  is  the  same  whether  it  was  fear  or  g'uile 
which  led  him  to  consent.  But  even  the  most  artful  ruses  or  tKe> 
most  cunning-  exploitation  of  a  position  of  advantage  do  not  con- 
stitute fraud  if  the  court  is  satisfied  that  they  did  not  induce  the 
plaintiff  to  consent.  His  ground  of  action  is  that  he  was  led  into 
a  mistake,  and  it  fails  when  it  appears  that  he  was  aware  of  tha 
true  statt-  of  matters  and  acted  with  his  eyes  open.  (Rennes,  21 
juill.  1880,  D.  83.  1.  330;  C.  A.  Alex.  3  juin  1911,  B.  L.  J. 
XXIII,  351;  C.  A.  Alex.  24  mars  1910,  B.  L.  J.  XXII,  211; 
C.  A.  Alex.  22  fevr.  1912,  B.  L.  J.  XzXIV,  164.) 

Mistake  created  by  the  fraud  does  not  need  to  be  essential 

error. 

The  effect  of  fraud  as  a  vice  of  consent  is  that  it  induces  a 
mistake  in  the  mind  of  one  of  the  parties  to  a  contract.  Bu,t 
the  mistake  which  is  induced  does  not  need  to  be  "a  mistake  of 
the  kind  which  is  considered  as  a  sufficient  ground  for  annulling 
the  contract  for  mistake  in  itself. 

Fraud  and  mistake  are  separate  gi'ounds  of  nullity. 

A  mistake  as  to  the  value  of  the  thing  sold  or  as  to  the  solvency 
of  the  other  party  is  not  in  the  legal  sense  "  essential  error,"  but 
if  such  a  mistake  is  induced  by  fraud  the  contract  may  be  voidable 
for  fraud. 

So,  likewise,  if  a  man  by  representing  to  me  that  my  horse  is 
dead  induces  me  to  buy  another  horse  from  him  I  can  get  the 
contract  set  aside  if  his  statement  was  fraudulent,  though  I  could 
not  do  so  if  my  belief  that  my  horse  Avas  dead  was  a  mistake  into 
which  I  had  fallen  without  any  fraud  on  his  part.  (Aubry  et 
Rau,  5th  ed.  4,  p.  507;  B.-L.  et  Barde,  1,  n.  117;  Colin  et 
Capitant,  2,  p.  300.) 

The  Swiss  Code  of  Obligations  expressly  saj-s.  La  partie 
induite  a  contracter  par  le  dol  de  Vautre  ?i'est  pas  obligee,  meme 
si  son  erreur  n'est  pas  essenUeUe  (art.  28).  This  has  always 
been  the  French  law. 
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Important  to  have  fraud  and  mistake  as  distinct  grounds  of 

nullity. 

The  advantag'os  in  retaining-  the  two  grounds  are:  — 

vl.)  As  oxplaintxl  in  the  preceding  paragraph,  mistake  as  tx) 

motive  is  a  ground  of  nullity  if  it  is  induced  by  fraud,  but  not 

otherwise ; 

(2.)  It  is.frtx^uently  more  easy  to  prove  fraudulent  acts  than 

to  prove  a  state  of  mind. 

Fraud  as  a  vice  of  consent  must  be  the  fraud  of  the  other 
party  to  the  contract  or  a  fraud  at  which  he  connived. 

We  have  explained  earlier  that  a  man  cannot  found  on  his  own 
fraud  as  a  reason  for  annulling  a  contract.  {Supra,  p.  207.  See 
C.  A.  Alex.  20  fevr.  1896,  B.  L.  J.  VIII,  132.)  But  can  the 
party  deceived  by  the  fraud  of  a  third  party— a  stranger  to  the 
contract — claim  to  have  the  contract  annulled? 

The  French  Code  speaks  of  les  mmKEinres  pratiquees  par  Vune 
des  parties,  and  this  is  in  accordance  with  the  old  French  law 
and  with  the  Roman  law.  (C.  C.  F.  1116;  Pothier,  Ohlig.  n.  23, 
and  n.  32;  Dig.  44.  4.  2.  1;  Code,  4.  44.  5;  Girard,  Manuel, 
oth  ed.  p.  462.) 

The  Egyptian  codes  in  the  French  and  in  the  English  trans- 
lation do  not  say  that  the  fraud  must  be  by  the  other  party. 
(C.  C.  E.  136-196.) 

But  the  Arabic  version  says  distinctly  "  artilices  practised  by 
the  other  party." 

Upon  such  a  point  this  may  well  be  considered  as  conclusive. 
It  is  permissible  to  refer  to  the  French  version  when  the 
Arabic  text  is  ambiguous,  but  when  the  Arabic  text  is  quite  clear 
it  must  receive  effect  when,  as  in  this  case,  it  agrees  with  the, 
French  law.  (See  as  to  the  use  of  the  French  translation  of  the 
codes.  Circular  of  the  Committee  of  Judicial  Surveillance  of  20 
Dec.  1908  (No.  8),  in  O.  B.  X,  n.  104;  Court  Cass.  19  janv. 
1918,  O.  B.  XIX,  n.  19.),  The  Amhir  vernimi  of  the  codes  is 
terhmcally  "  official,'"  hut  it  is  in  fact  a  tran-'^lation  of  the  French 
version,  and  the  law  is  of  French  origin.  And  the  jurispru- 
dence is  in  favour  of  the  traditional  view.j  ,'  It  has  been  heltii 
that  .shareholders  in  a  company  who  alleged  that  they  had  been 
induced  to  take  shares  by  fraudulent  statements  in  the  prospectus 
could  not  claim  rescission  as  against  the  syndic  representing  the 
creditors  when  the  r.omjjany  was  in  liquidation.      (C.  A.  Alex. 


FRAUD.  317 

15  mai  1912,  B.  L.  J.  XXIV,  341.     Of.  Req.  10  fevr.  1868, 
D.  68.  1.  379;  Paris,  9  mai  1877,  D.  79.  2.  81.) 

The  rule  that  the  fraud  of  a  third  party  is  not  a  ground  for 
annulling  a  contract  is  reasonable.  Why.  should  the  other  party 
to  the  contract  who  was  ex  hypothesi  innocent  suffer  loss  because 
the  party  with  whom  he  contracted  was  deceived?  The  victim 
of  the  fraud  can  claim  damages  from  the  person  who  deceived 
ihim.  (B.-L.  et  Barde,  1,  n.  109;  Aubry  et  Rau,  5th  ed.  4, 
p.  505.; 

The  modern  codes  agree.  (Code  Fed.  Oblig.  art.  28;  German 
Code,  art.  123;  Code  Maroc.  Oblig.  art.  52.) 

But  in  interpreting  what  is  meant  by  the  fraud  "  of  the  other 
party  "  the  French  law  decides  that  the  fraud  of  a  ropresentative 
i_s__the  fraud  of  the  person  whom  he  represents.  The  principal 
or  the  pupil  cannot  maintain  a  contract  which  his  agent  or  his 
tutor  has  procured  by  fraud.  (Aubry  ©t  Rau,  5th  ed.  4,  p.  506; 
B.-L.  et  Barde,  1,  n.  112;  Cass.  21  mars  1893,  S.  95.  1.  241, 
where  see  the  criticism  by  M.  Wahl;  Cass.  4  dec.  1899,  D. 
1900.  1.  14.) 

If  I  induce  someone  to  make  false  statements  to  a  party  from 
whom  I  wish  to  buy  a  property  the  effect  of  which  is  to  cause 
him  to  believe  that  it  is  of  less  value  than  he  supposed,  and  in 
consequence,  he  sells  it  to  me  for  a  lower  price,  he  can  get  the 
contract  set  aside  just  as  if  I  had  made  the  statements  myself. 
But  the  law  goes  further  than  this../ff  I  am  aware  that  the  other 
party  has  been  deceived  by  a  third  party  I  am  not  allowed  to 
take  advantage  of  this.  It  is  my  duty  to  correct  the  mistake 
before  I  deal  with  him.  The  French  writers  are  agreed  upon  this 
point.  (Demolombe,  24,  nos.  185,  186;  Aubry  et  Rau,  5th  ed. 
4,  p.  506;  B.-L.  et  Barde,  1,  n.  109;  Bedarride,  Traite  du  Dol, 
1,  n.  ^6.) 

^,^^0  modern  codes  with  good  reason  go  a  step  further  in  say- 
ing that  the  contract  is  voidable  when  the  party  knew  or  ought 
to  hiwe  known  that  the  other  had  been  induced  to  consent  by  the 
fraud  of  a  third  party.  (German  Code,  art.  123;  Code  Fed. 
Oblig.  art.  28.  -  There  is  a  decided  gain  from  the  practical  point 
of  view  in  formulating  the  rule  in  the  way  the  German  and  Swi&s 
Codes  have  done.  It  is  difficult  to  prove  that  a  man  knew  some 
fact,  but  it  may  be  easy  to  prove  tha.t  a  man  of  reasonable  care- 
fulness in  his  situation  would  have  known  it.  The  Code  of 
Morocco  declines  to  take  this  step.  (Code  Maroc.  Oblig.  art.  52.) 
If  more  than  two  parties  are  concerned  in  the  contract,  and 
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the  consont  of  one  of  them  is  induced  by  the  fraud  of  one  only  of 
the  others,  and  if  the  contract  cannot  be  annulled  without  affect- 
ing- the  rest,  the  contract  stands.  Thus,  if  a  man  is  induced  to 
enter  a  partnership  by  the  fraud  of  one  of  the  partners  only,  the 
others  being  completely  unaware  of  it,  he  cannot  get  the  contract 
annulled.  (Demolombe.  24,  n.  183:  Aubry  et  B,au,  5th  ed.  4, 
p.  506;  B.-L.  et  Bai-de,  1,  n.  111.  Cmitm,  Huo,  7,  n.  38.)  So, 
in  Egypt,  it  has  been  held:  Le  dol  commis  par  im  seul  des  copart- 
agcants  ne  pent  enfratner  la  nuUiU  dii  partage,  a  raison  de  .<^on 
indwisibiliU,  sauf  le  droit  pour  la  partie  Usee  de  recourir  fonfre 
Vauteiir  dii  dol  en  reparation  du  prejudice  came.  (C.  A.  Alex. 
29  mai  1913,  B.  L.  J.  XXV,  417.) 

When  fraud  is  that  of  representative,  is  principal  liable  in 

damages? 

This  question  must  be  answered  in  the  negative.  The  person 
represented  cannot  take  the  benefit  which  his  representative  has 
fraudulently  procured,  but  he  is  not  liable  in  damages  unless 
there  was  personal  fault  on  his  part.  (B.-L.  et  Barde,  1,  n.  112; 
Aubry  et  Rau,  5th  ed.  4,  p.  506,  note  28;  Dissertation  by  M. 
Planiol  on  D.  93.  1.  433.  In  the  contrary  sense,  Dissertation 
by  M.  Wahl  on  S.  95.  1.  241.) 

Contract  induced  by  fraud  of  third  party  may  be  annulled 

for  mistake. 

When  the  mistake  into  which  the  party  has  been  led  was  essen- 
tial, in  the  sense  explained  in  discussing  mistake,  it  is  possible 
for  him  to  get  the  contract:  annulled  upon  the  ground  of  mistake 
simply  without  the  necessity  of  alleging  and  proving  that  tlie 
mistake  was  caused  by  the  fraud  of  a  third  party.  (Larombiere, 
art.  1116,  n.  9;  B.-L.  et  Barde,  l,,n.  114:  Planiol,  2,  n.  1064.) 

Rule  that  fraud  must  be  that  of  other  party  applies  to 
contracts  only. 

The  language  of  the  codes  shows  clearly  that  they  are  speaking 
only  of  contracts.  The  articles  speak  of  the  "parties"  and  of 
their  "  consent."  It  follows  that  this  rule  has  no  application  to 
juridical  acts  which  are  not  contracts,  Buch  as  the  acceptance  of  a 
succession  or  the  admission  o£  the  paternity  of  a  child.  Such  acts 
may  be  annulled  on  the  ground  of  fraud  though  it  is  not  the  fraud 
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of  the  person  who  is  to  benefit  diivctly  by  the  act  in  question. 
(Laurent,  15,  n.  529;  Aubry  et  Ran,  5th  ed.  4,  p.  505,  note  26. 
Cf.  German  Code,  art.  122.) 

Different  rule  as  to  duress. 

Although  the  fraud  of  a  third  party  is  not  a  ground  for  annul- 
ling a  contract  the  rule  is  different  as  to  violence.     (See  supra, 

p.  299.)  ,^;; ;, 

Principal  fraud  and  incidental  fraud. 

The  kind  of  fraud  which  is  spoken  of  in  the  article  under 
consideration  is  fraud  without  which  the  other  party  would  not 
have  given  his  consent  to  the  contract  at  all.  It  is  in  the  tradi- 
tional phrase  dolus  dans  causam  contractui.  Modern  writers 
describe  this  as  dol  principal.  But  there  may  have  been  fraud 
of  a  le^s  serious  nature  than  this,  fraud  -which  has  deceived  the 
plaintiff  and  has  induced  him  to  accept  more  onerous  terms  than 
he  would  have  done  otherwise.  He  would,  it  is  true,  have  con- 
sented apart  altogether  from  this  fraud,  but  all  the  same  the 
fraud  has  caused  him  prejudice. 

Fraud  of  this  kind  is  called  by  the  old  writers  dolus  incidens, 
and  by  the  moderns  dol  incident — incidental  or  accidental  fraud. 
It  is  not  a  ground  of  nuUity  but  it  entitles  the  victim  to  claim 
damages.  (Laurent,  15,  n.  523;  Aubry  et  Rau,  5th  ed.  4, 
p.  504;  B.-L.  et  Barde,  1,  n.  115,  116;  Eeq.  27  avril  1906, 
D.  1907.  1.  252.) 

The  Morocco  Code  expresses  it  thus:  Le  dol  qui  porfe  sur  les 
acce&soires  de  J'obUgation  et  qui  ne  Va  pm  determinee  ne  pent 
donmr  lieu  qua  des  dorwirMicps-interets.     (Oblig.  art.  53.) 

But  a  fraud  relating  to  some  detail  or  minor  matter  may  never- 
theless have  been  so  important  in  the  mind  of  the  party  as  to 
induce  him  to  consent  to  the  contract.  If  so  it  wiU  be 
dol  primipal  in  the  French  law.  (Laurent,  15,  n.  523;  Hue,  7, 
n.  37.) 

Proof  of  fraud. 

According  to  the  French  law,  fraud  may  be  proved  by  wit- 
nesses and  by  presumptions,  and  the  Egy]3tian  law  is  the  same 
though  there  is  no  express  provision  to  that  effect  corresponding 
to  C.  C.  F.  1353. 

Fraud  is  a  kind  of  delict,  as  Domat  says,  and  unless  it  could 
bo  proved  by  presumptions  it  would  generally  go  unpunished. 
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(Lois  Civiles,  lerepwi.  liv.  1,  tit.  18,  s.  3,  n.  3;  C.  C.  F.  1353; 
B.-L.  et  Barde,  1,  n.  118;  Aubry  et  Rau,  5th  ed.  4,  p.  507; 
Bedarride,  Traife  du  Dol,  4th  ed.  1,  n.  9;  Req.  21  oct.  1885, 
D.  86.  1.  403:  Req.  17  juiU.  1906,  D.  1907.  1.  247;  C.  A.  Alex. 
13  jaiiv.  1904.  B.  L.  J.  XVI.  101;  C.  A.  Alex.  15  avril  1909, 
B.  L.  J.  XXI,  383. 

But^it  is  only  fraud  in  inducing  contract  which  is  an  excep- 
tion to  "the  rules  of  evidence,  and  not  fraud  in  the  execution  of 
the  contract.  >C.  A.  Alex.  14  janv.  1916,  B.  L.  J.  XXIX, 
114.  Cf.  Bedarride,  Traife  du  DoJ,  4th  ed.  1,  n.  241;  Planiol, 
in  Rev.  Crit.  22,  p.  550.) 

And  the  court  wiU  require  proof  of  specific  acts;  it  will  not  be 
satisfied  with  vague  allegations  of  fraud.  La  partie  qui  pour 
faire  cmmder  un  acte  pret&r^'  qu'il  serait  entache  de  dol  doit 
articider  des  faifs  precis  et  circonstancies  d'ou  le  dol  resulterait, 
et  ne  pent  se  homer  a  des  aUegations  vagues.  (C.  A.  Alex. 
29  mai  1913,  B.  L.  J.  XXV,  417.  Cf.  Req.  21  oct.  1885,  D. 
86.1.403.) 
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CHAPTER  XIV. 

FRAUD    AND    MISREPRESENTATION  IN   ENGLISH   LAW. 

The  discussion  of  the  kind  of  misropresentation  which  renders  a 
contract  voidable  is  more  difficult  and  complicated  in  the  Eng-lish 
law  than  it  is  in  the  French  law.  On  the  whole,  the  Eng-lish 
law  is  more  liberal  in  its  remedies. 

We  have  to  employ  two  terms  "fraud"  and  '"misrepresenta- 
tion," because  the  English  law,  subject  to  certain  conditions,  allows 
a  contract  to  be  rescinded  on  the  ground  that  it  w^as  induced 
by  a  misrepresentation,  although  this  misrepresentation  was 
imiocently  made.  But  certain  other  remedies  are,  as  we  shall 
see,  open  only  in  cases  of  actual  fraud. 

Equity  and  common  law. 

The  difficulty  of  tlie  subject  is  largely  due  to  the  fact  that  prior 
to  1873  there  existed  in  England  separate  courts  of  equity  which 
had  remedies  and  rules  of  their  own  different  from  those  of  the 
courts  of  common  law.  Some  important  matters  such  as  trusts 
were  left  exclusively  to  the  courts  of  equity.  Other  matters,  such 
as  fraud  and  misrepresentation  in  contracts,  had  to  be  dealt  with 
both  by  the  courts  of  equity  and  the  courts  of  common  law. 

A  suitor  in  some  oases  had  his  choice  of  going  to  either  court. 

In  other  cases  there  might  be  a  remedy  open  to  him  in  the  court 

of  equity  though  there  was  none  in  the  courts  of  conmion  law. 

"(See  pet-  Lord  Haldane,  L.C.,  in  Nocton  v.   Ashburto7i,  1914, 

A.  C.  932,  83  L.  J.  Ch.  784,  792.) 

Legal  fraud. 

The  remedies  applied  by  the  two  courts  were  not  the  same,  nor 
did  they  understand  the  term  "fraud"  in  the  same  sense.  The 
courts  of  equity  naturally  took  cognisance  of  fraud  of  the  gross 
and  palpable  kind.     But  they  gave  relief  also  where  the  conduct 

w.  ^   ^  21 
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of  the  JofonJaiit  was  not  such  as  the  ordinary  courts  would  con- 
sider fraudulent.      The  breach  of  a  special  duty  arising  out  of  a 
conlidential  relationship  between  the  parties  was  called  "fraud." 
"  Fraud  iu  such  cases  is  nomen  generalissimum  and  it  must  be 
eonsti-ued  as  extending  to  transactions  in  which  the  court  is  of 
opinion  tliat  it  is  unconscientious  for  a  person  to  avail  himself 
of  tlw  legal  advantage  w^hich  he  has  obtained.   {Fer  Lord  Haldane, 
L.C.,  ih.  p.  793.)      Equity    law-yers    came   to    speak    of    "con- 
structive fraud"  and  even  of  "legal  fraud,"  by  which  singularly 
inapt  expression  was  meant  a  kind  of  conduct  which  the  law 
considered  as  fraudulent,  though  there  was  no  intention  to  cheat. 
It  was  "  not  moral  fraud  in  the  ordinary  sense,  but  breach  of 
the  sort  of  obligation  which  is  enforced  by  a  court  that  from  the 
beginning  regarded  itself  as  a  court  of  conscience."      (Per  Lord 
Haldane,  L.C.,  in  :Socion  v.   AHhburton,  1914,  A.  C.  932,  83 
L.  J.  Ch.  784,  794.     See  Pollock,  Contracts,  8th  ed.  556;  Snell, 
Kqultij,  17th  ed.  chapter  XXX.)  i 

On  the  other  iiand,  a  great  master  of  the  common  law  said: 
••  I  do  not  understand  '  legal  fraud.'  To  my  mind  it  has  no  more 
meaning  than  legal  heat  or  legal  cold,  legal  light  or  legal  shade." 
;BramweU,  L.J.,  in  Weir  v.  Bdl  1878,  3  Ex.  D.  238;  47 
L.  J.  Ex.  704.) 

In  the  latest  stage  of  the  histoa-y,  at  any  rate,  the  courts  of 
equity  are  not  to  bo  regarded  as  applying  a  system  of  law  incon- 
sistent with  that  applied  by  the  common  law  courts.  It  was  a 
supplementary  and  not  a  contradictory  system.  Each  court  had 
its  peculiar  province.  In  the  exercise  of  their  power  to  apply 
certain  general  equitable  principles  the  courts  of  equity  were  able 
in  certain  cases  to  grant  a  relief  which  it  was  not  in  the  power 
of  the  courts  of  the  common  law  to  afford.  Equity  stepped  in 
"simplv  because  in  certain  cases  where  common  justice  demanded 
a  remedy  the  common  law  had  none  forthcoming."  (Per  Lord 
Dunedin  in  ^odon  v.-  Ashhurton,  1914,  A.  C.  932,  83  L.  J.  Ch. 
784,  799.) 

Different  remedies  in  courts  of  equity  and  courts  of  law- 
action  of  deceit. 

Thus  where  damage  had  been  caused  to  A  by  his  acting  upon 
a  false  representation  wilfully  oi-  recklessly  made  to  him  by  B, 
A  had  an  action  cither  in  the  court  of  equity  or  the  court  of 
common  law.  Theorel  ically  the  Court  of  Chancery  could  not  grant 
him  damages  but  it  could  order  restitution,  and  the  result  was 
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much  the  same.  If  the  action  was  brought  at  commou  law  it  was 
often  called  by  the  old  name  of  ''action  of  deceit"  ;  if  it  was 
brought  in  equity  it  was  described  as  "  an  equitable  claim  for 
damages  in  the  nature  of,  or  analogous  to,  an  action  of  deceit." 
{Peek  V.  Gurney,  1873,  L.  R.  6  H.  L.  377,  43  L.  J.  Oh.  19. 
See  Pollock,  TorU,  10th  ed.  203,  292;  Street,  Fowuiations  of 
Legal  Liability,  1,  374;   Salmond,  Torts,  4th  ed.  494.) 

Effects  of  innocent  misrepresentation  in  courts  of  common 

law. 

On  the  other  hand,  when  a  party  to  a  contract  had  been  induced 
to  consent  to  it  by  a  false  representation  made  to  him  by  the 
other  party  but  made  innocently,  or,  where  his  consent  had  been 
induced  by  the  non-disclosui'e  by  this  party  of  a  material  fact, 
there  was  at  common' law  no  remedy  unless  (a)  the  contract  was 
one  of  the  group  described  as  contracts  uherrimce,  fidei — a  term 
explained  later;  or  (b)  the  false  representation  had  been  made  a 
term  or  condition  of  the  contract.  For  it  might  appear  from 
the  circumstances  that  the  parties  intended  a  certain  statement 
to  be  a  condition  of  the  contract  though  it  was  not  expresisly 
included  in  it.  (Behn  v.  Buniess,  1862,  3  B.  &  S.  751,  32. 
L.  J.  Q.  B.  204,  124  B.  B.  794.) 

Thus  in  one  case  the  action  was  for  the  price  of  a  quantity 
of  hop«  sold  by  the  plaintiff.  The  defendant  could  not  make 
use  of  hops  if  sulphur  had  been  iised  in  their  growth  and  the 
plaintiff  knew  this.  The  defendant  before  buying  asked  if 
sulphuv  had  been  used  and  the  plaintiff  said  "  No."  In  fact 
sulphur  had  been  used  in  5  out  of  300  acres,  and  the  sulphured 
hops  had  been  mixed  with  the  rest  so  as  to  be  indistinguisliable. 
-The  jury  found  that  there  was  no  wilful  misrepresentation,  but 
it  was  held  that  the  representation  that  no  sulphur  had  been 
used  was  intended  to  be  a  vital  condition  of  the  contract.. 
{Bannennanx.  White,  1861,  10  0.  B.  N.  S.  844,  31  L.  J.  0.  P. 
28,  128  B.  B.  953.     See  PoUook,  Contracts,  8th  ed.  560.) 

Effects  of  innocent  misrepresentation   in  courts    of    equity. 

In  equity  the  effects  of  innocent  misrepresentation  of  a 
material  fact  were  wider  than  at  common  law  in  two  ways: 

(1)  If  the  party  who  had  made  the  misrepresentation  claimed 
(Specific  performance  of  the  contract  the  court  refused  to  grant 
it  on  the  ground  that  he  was  not  acting  conscientiously  in  seeking 
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to  enforce  a  contract  induced  bj  a  representation  wliich  was  not 
true.  {Bedgrave  v.  Hurd,  1881.  20  Ch.  I).  1.  -A  L.  J.  Cli. 
113:  Lamare\.  Dixon,  1873.  L.  R.  6  H.  L.  414.  43  L.  -I.  Oh. 
203.: 

(2)  The  court  of  equity  lia.d  power  to  rescintl  a  lontraet  induced 
bv  innocent  misrepresentation.  {R(m\.  Kxt(dex  liiiwximent  Co.,. 
1868.  3  Ch.  App.  682,  37  L.  J.  Ch.  873.  See  cases  cited  in 
Laivs  of  Evffhimt  vo.  Mlsrepreseniatiou  (did  Fratul,  p.  687. 

Whether  this  ruh'  was  limited  to  certain  chisses  of  contracts 
is  not  quite  clear.  But  this  question  iias  now  only  an  historical 
interest  because  since  tlie  Judicature  Acts  the  rule  applie>>  to  all 
contracts.  {Netrbiffg-mg  v.  Adam,  1887.  34  Ch.  D.  582.  56. 
L.  J.  Ch.  275.     See  Anson,  Confntcfs,  14th  ed.  p.  188. j 

Fusion  of  law  and  equity. 

By  the  Judicature  Acts  of  1873  and  187-3,  which  came  into 
ejffect  in  the  latter  year,  this  singidar  dual  system  of  courts  was 
abolished  and  a  single  High  Court  created  which  was  in  future 
to  apph  both  the  rules  of  equity  and  the  rules  of  common  law,  and 
if  there  was  any  conflict  between  these  rules,  the  rules  of  equity- 
were  to  prevail.  (36  &  37  Vict.  c.  66,  s.  24  and  s.  25.  See 
H'oldsworth.  W.  H.,  HMm'y  of  Englhh  Lan\  1.  p.  402;  Mait- 
land,  F.  W.,  Equity,  p.  15.) 

Since  tliis  fusion  of  law  and  equity  an  innocent  misrepresenta- 
tion wliich  induce-s  consent  is  a  ground  for  rescission  of  any  kind 
of  contract.  But  such  a  misrepresentation  is  not  a  ground  for 
an  action  of  damages  unless  there  was  a  conhdential  relationship- 
between  the  parties  which  created  a  sipecial  duty,  [yocion  v. 
Ashbmion,  1914,  A.  C.  932,  83  L.  J.  Ch.  784:  Bern/  v.  Peek,. 
1889,  14  App.  Ca.  337,  58  L.  J.  Ch.  864.) 

It  is  still  impcu-tant  therefori'  to  distinguish  between  a 
fraudulent  and  an  innocent  misrepresentation. 

The  question  whether  a  particular  statement  was  fraudulent 
is  one  of  fact,  but  the  English  courts  have  in  a  long  emeries  of 
cases  examined  and  disciLssed  tlie  nature  of  fraud  and  the  decisions 
upon  this  matter  are  accepted  as  binding.  This  fact  alone  make,'^ 
the  subject  of  fraud  greatly  more  technical  than  it  is  in  the 
French  law,  whore  a  wide  interpretation  is  given  to  th."  language 
of  the  code,  and  where  the  question  whether  the  facts  proved 
amount  to  df)l  is  treated  as  a  pure  question  of  fact  in  each  par- 
ticular case,  so  that  tln'  Ctmr  df  ('n.-o^nflj^n  will  not  interfere  with 
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the  findings  oi:  the  jufjes  du  joml.     (Keq.  27  avr.  1906,  D.  1907. 
1.  252.; 

We  shall  examine  very  briefly  (1)  fraud,  and  (2)  iiniooenfc 
misrepi-esentation . 

Fraudulent  misrepresentation. 

Tlie  coustituent  elements  uf  a  fraudident  misrepresentation  are, 
according  to  the  English  cases,  as  follows:  — 

(1)  There  must  be  a  false  representation  of  a  material  fact 
or  an  "active  concealment  '  of  such  a  fact.  A  mere  statement  of 
an  opinion  is  not  a  misa-epresentation.  ^Moreover,  considerable 
latitude  is  allowed  to  a  man  in  piraising  his  own  wares,  but 
definite  misstatements  of  material  facts  are  false  representations. 
(Cf.  Central  BaU .  Co.  of  Yen.ezuela  v.  Kisch,  1867,  L.  R.  2 
H.  L.  99,  113,  36  L.  J.  Oh.  849;  Dimmoek  v.  HalMf,  1866, 
2  Ch.  App.  21,  36  L.  J.  Ch.  146.) 

An  omission  to  say  something  is  not  a  false  representation 
unless  "  there  is  such  a  partial  and  fragmentary  statement  of 
fact,  as  that  the  withholding  of  that  which  is  not  stated  makes 
that  which  is  stated  absolutely  false."  {Per  Lord  Cairns  in  Peek 
V.  Gnmey,  1873,  L.  E.  6  H.  L.  377,  403,  43  L.  J.  Ch.  19,  40. 
Cf.  per  Lord  Chelmsford,  ibid.  p.  33.) 

In  a  case  where  the  defendant  had  recommended  a  man  as  a 
proper  person  to  be  a  commercial  agent,  it  was  said:  '"  If  a  man, 
professing  to  ansAver  a  question,  selects  those  facts  only  which  are 
likely  to  give  a  credit  to  the  person  of  whom  he  speaks,  and  keeps 
back  the  rest,  he  is  a  more  artful  knave  than  he  wiio  tells  a  direct 
falsehood."  (Chambre,  J.,  cited  with  approval  by  Park,  J.,  in 
Foster-  v.  Chmles,  1830.  6  Bing.  396.  403,  31  E.  E.  446.  452.) 

"  Half  the  truth  is  a  lie." 

But  a  man  who  says  nothing  at  all  does  not  make  a  false 
representation  unless  he  is  guilty  of  what  is  called  in  the  English 
law  ''  active  concealment,"  such  as  using-  artifices  to  conceal  defectsi 
in  things  sold.  {Schmider  v.  Reath,  1813,  3  Camp.  506,  14 
E.  B.  825.  See  Ward  v.  Rvhhs,  1878,  4  App.  Ca.  13,  48 
L.  J.  C.  P.  281;   Benjamin  on  Sale.  5th  ed.  p.  490.) 

An  American  case  decided  by  the  Supreme  Court  of  the  United 
States  is  a  strong  illustration  of  the  rule  that  mere  silence  is  not 
fraud.  The  buyer  of  a  quantity  of  tobacco  knew  that  peace  had 
been  declared  between  the  United  States  and  England.  The  seller 
did  not  know  this  fact  and  asked  the  buver  if  there  was  any  news 
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aft'iH^tiiig  th'e  market  price.  The  buyer  gave  no  answer  and  the 
seller  did  not  insist  on  having  one.  It  was  held  that  tlie  silence- 
of  the  buyer  was  not  a  fraudulent  concealment.  {Laidlaw  v. 
Organ,  1817,  2  Wlieat.  178,  cited  in  PoUock,  Contracts,  3rd  Amer. 
ed.  p.  683;  and  in  Benjamin  on  Sale,  5th  ed.  p.  448,  and  p.  491.) 
Thei"S?  is  one  important  case  in  which  silence  is  considered  as 
equivaWnt  to  active  misi'epresentation.  This  is  Avhen  a  man 
makes  a  stat-ement  honestly  believing  it  to  be  true  but  discovei"S 
later  that  it  was  untrue.  It  is  in  such  a  case  a  fraudulent 
concealment  for  him  to  refrain  from  disclosing  the  truth  to  the 
other  party  and  thus  to  allow  him  to  go  on  with  the  transaction 
relying  on  the  statement  being  true.  "  No  man  ought  to  seek  to 
take  advantage  of  his  own  false  statements."  (Per  Jessel,  M.R., 
in  -Redgrave  v.  Eurd,  1881.  20  Ch.  D.  1,  12.  51  L.  J.  Ch.  113. 
See  Arkurighf  v.  Nnchokl,  1880,  17  Ch.  D.  301,  49  L.  J. 
Ch.   684.) 

If  representation  is  false  and  known  to  be  so,  a  dishonest 
motive  is  essential. 

The  motive  of  the  I'epreseutor  is  not  material.  If  he  makes  a 
false  representation  knowingly  or  recklessly  he  must  take  the  con- 
sequences. He  may  have  acted  with  the  intention  of  injuring 
the  other  party  or  to  benefit  himself  without  injuring  the  other, 
or  with  no  rational  motive  at  all  and  out  of  mere  capa'ice  or 
stupiditv.  {Fosteo-  v.  Chwies,  1830,  6  Bing.  396,  31  R.  R. 
446;  Smith  X.  Chmhrick,  1884.  9  A.  C.  187,  53  L.  J.  Cli.  873; 
Wilkinsmi  v.  Doumtm,  1897,  2  Q.  B.  57,  66  L.  J.  Q.  B.  493, 
cage  of  a  practical  joke.) 

The  rule  that  a  bad  motive  is  not  necessary  is  illustrated  by  the 
following  case:  — 

A  bill  of  exchange  was  presented  for  acceptance  at  the  office  of 
the  drawee.  A  accepted  the  bill  as  agent  for  the  drawee  believing 
that  the  acceptance  would  be  sanctioned  but  having  no  authority 
to  sign  for  the  drawee.  It  was  held  A  was  liable  in  an  action  of 
deceit  brought  againsit  him  by  an  indorsee  for  value.  {Polhill 
V.  Walter,  1882,  3  B.  &  A.  114,  37  R.  R.  344.) 

(2)  The  representation  must  be  known  to  be  false  or  must  be 
false  and  made  recklessly — for  instance  without  any  knowledge 
on  the  subject  and  without  taking  the  trouble  to  ascertain  if  it  is 
true  or  false.  (See  per  Lopes.  L.J..  in  Derry  y.' Peek,  1888, 
37  Ch.  D.  541;   57  L.  J.  Ch.  347,  362;   per  Cotton.  L.J.,  57 
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L.  J.  Ch.  353;  per  Lord  Bramwell  in  Dejry  v.  Peek\  1889,  14 
App.  Ca.  337,  58  L.  J.  Ch.  864,  873.) 

(3)  It  must  be  made  with  the  intention  that  the  person  misled 
should  act  upon  it,  and  he  must  in  fact  act  upon  it  and  thereby 
guft'er  damage. 

Upon  the  first  point  it  lias  been  held  that  the  prospectus  of  a 
company  is  presumably  intended  to  invite  persons  to  apply  for 
allotments  of  shares  and  not  to  induce  people  to  buy  shares  on  the 
market.  Only  allottees  can  found  on  the  misrepresentation. 
{Peek  V.  Gurn&y,  1873,  L.  R.  6  H.  L.  377,  43  L.  J.  Oh.  19. 
Of.  Trib.  civ.  Seine,  3  aout  1897,  D.  98.  2.  51.j 

But  it  is  a  question  of  fact  whether  the  representation  was 
coniined  to  original  allottees.  It  may  be  proved  that  the  pro- 
spectus was  aimed  at  other  people  as  well.  [Andreics  v. 
Moekford,  1896,  1  Q.  B.  372,  65  L.  J.  Q.  B.  302.) 

(4)  Is  a  misrepresentation  fraudulent  when  it  was  untrue  in 
fact  but  believed  by  the  maker  of  it  to  be  true,  though  he  had  no 
reasonable  grounds  for  such  belief? 

This  question  has  been  answered  in  the  negative  b}^  the  highest 
court  in  England  in  what  is  now  the  leading  case  upon  the  subject 
of  fraud.  The  directors  of  a  tramway-company  issued  a  pro- 
spectus stating  that  the  company  had  the  right  to  use  steam-power. 
As  a  fact  the  company  could  not  use  steam-power  without  the 
consent  of  the  Board  of  Trade,  and  this  consent  was  afterwards 
refused.  The  directors,  when  they  issued  the  prospectus,  had 
strong  grounds  for  believing  that  the  consent  would  be  given. 
The  House  of  Lords  held,  reversing  the  decision  of  the  Oourt  of 
Appeal,  that  the  statement  of  the  directors  was  not  fraudulent, 
being  made  in  the  honest  belief  that  it  was  true,  though  they  had 
no  reasonable  grounds  for  this  belief.  {Derry  v.  Peek,  1889, 
14  A.  0.  337,  58  L.  J.  Oh.  864.) 

According  to  the  principles  of  English  law  a  decision  of  the 
House  of  Lords  settles  the  law,  and  is  binding  upon  the  House  of 
Lords  itseK,  and  upon  all  inferior  courts.  (See  Salmond,  Juris- 
pnidetice,  5th  ed.  p.  164.) 

But  it  is  perhaps  not  presumptuous  to  regret  that  the  House  of 
Lords  took  so  conservative  a  view,  and  did  not  carry  the  law  a 
step  forward.  It  ma}^  well  be  argued  that  a  man  who  honestly 
makes  a  false  statement  upon  which  he  intends  another  to  act 
must  be  taken  to  warrant  that  he  has  reasonable  grounds  for  his 
belief  that  the  statement  is  true.     It  was  explicitly  stated  that 
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there  Avas  liability  in  the  i-ast^s  "^  whore  a  person  within  whoso 
special  province  it  lay  to  know  a  particular  fact,  has  given  an 
erroneous  answer  to  an  inquiry  made  with  regard  to  it  by  a  person 
desirous  of  ascertaining  the  fact  for  the  purpose  of  determining 
liis  course  accordingly."  .Per  Lord  Herschell,  58  L.  J.  Ch.  at 
p.  879.  it  does  not  seem  a.  long  step  from  this  to  the  case  of  a 
ilirector  holding  out  representations  to  the  investing  public.  (See 
7  fT  Lord  Shaw  in  yocfoii  v.  .UJiburton,  83  L.  J.  Ch.  at  p.  803.') 

.\nd  in  the  case  of  Derry  v.  Peck  it  was,  if  one  may  say  so, 
-traiiiina-  the  facts  to  lind  thai  the  directors  believed  their  state- 
ment to  be  true.  On  the  contrary,  they  knew  it  was  not  true. 
The  consent  of  the  Board  of  Trade  had  not  been  given,  and  thej 
knew  that  this  consent  was  necessary.  Wl\a1  they  honestly  be- 
lieved was  that  the  consent  was  surt\  to  be  given.  (^See  the  criticism 
of  Dory  V.  Peek  by  Sir  F.  Pollock  in  5  Law  Quarterly  Review, 
410,  and  the  reply  by  Sir  William  Anson  in  6  Law  Quarterly 
Review,  72.  Cf.  Street,  Foui/dd/io)/.'^  of  Lcfjal  LiaJyiUly,  1, 
p.  403.) 

In  America  there  are  a  number  of  jurisdictions  in  which  the 
pi-inciple  of  Derry  v.  Peek  is  not  accepted.  ^See  Street,  Founda- 
tion fi  of  Legal  LiahiUty,  1,  p.  407.)  That  the  decision  in  Derry 
v.  Peek  was  considered  dangerous  from  the  practical  point  of 
view  is  clearly  shown  by  the  fact  that  an  Act  of  Parliament  was 
at  once  passed  to  abrogate  the  rule  laid  down  in  that  ease  so  far 
as  it  applies  to  statements  made  in  a  prospectus.  Directors  who 
make  untrue  statements  in  the  prospectus  of  a  company  are  liable 
to  persons  subscribing  to  shares  on  the  faith  of  untrue  statements 
made  therein,  unless  the  defendants  can  show  that  they  had  rea- 
sonable grounds  for  believing  the  statements  to  be  true.  (Direc- 
tors' Liability  Act,  1890,  re-enacted  in  sect.  84  of  the  Cnifipanies 
(Consolidation)  Act,  1908  (8  Edw.  7,  c.  69).  See  Pollock,  Torts, 
10th  ed.  308.) 

TIk'  lull-  of  Derry  v.  Peek  is  still  the  law  except  as  to  repre- 
sentations made  by  directors  in  a  prospectus,  but  this  is  subject 
to  tiio  explanation  given  in  the  following  paragraph. 

(6)  Negligence  in  a  statement  made  by  a  person  having  a 
fiduciary  duty  to  one  who  nets  on  the  faith  of  the  statement  is  a 
ground  for  an  action  of  (hi mages  if  it  induces  a  contract  to  the 
advantage  of  the  representor.  This  rule,  laid  down  in  a  recent 
case  decidfMi  by  the  House  of  Lords,  considerably  narrows  the 
sc^pe  of  the  decision  in  De^ryv.  Peck. 

The  Court  of  Chancery  befoie  the  .JiKhCature  Acts  had  been 


FKAIJU  AND  MISREPKKSENTA HON  IN   ENGLISH  LAW.       :{29 

accustomed  to  grant  relief  where  a  person  occupying-  a  position 
of  guaitlian  or  Irustet^  or  confidential  adviser  had  obtained  a 
contract  to  his  own  advantage. 

In  such  cases  proof  of  fraudulent  intention  was  not  required. 
The  question  was  A\hetlier  there  had  been  a  breach  of  the  special, 
duty.  It  is  now  settled  that  this  is  still  the  law,  and  that  the  rule 
of  Deyyij  v.  Feck  nnisl  not  be  understood  as  aivplicable  to  cases 
of  this  class. 

Nothing  short  of  proof  of  a  fraudulent  intention  in  the  strict 
sense  will  suffice  to  maintain  an  action  of  deceit,  but  an  action 
of  damages  for  negligence  may  lie,  without  evidence  of  an  actual 
intention  to  deceive,  where  a  confidential  relationshij)  exists,  such 
as  that  of  solicitor  and  client,  so  that  the  person  to  whom  a  repre- 
sentation was  made  was  entitled  to  rely  and  did  in  fact  rely  upon 
it,  and  sustained  damage  in  consecjuence. 

The  necessity  of  proving  moral  fraud  in  order  to  succeed  in  the 
action  of  deceit  has  not  narrowed  the  scope  of  this  remedy. 
{^^ocion  v.  Ashhurton,  1914,  A.  C.  932,  83  L.  J.  Ch.  784.) 

Remedies  for  fraud  or  for  breach  of  special  duty. 

Where  a  person  has  been  induced  to  contract  by  a  fraudulent 
misrepresentation  or  by  a  misrepresentation  which,  although  not 
fraudulent  in  the  strict  sense,  was  nevertheless  a  breach  of  the 
special  duty  created  by  the  relationship  between  the  parties,  the 
person  damaged  has  a  choice  of  remedies. 

(1)  He  may  affirm  the  contract  and  bring  an  action  of  damages 
for  the  misrepresentation.  Until  he  exercises  his  election  the 
•contract  remains  valid.  {Oakes  v.  Turqiuuid,  1867,  L.  R.  2 
H.  L.  325,  36  L.  J.  Ch.  949.) 

(2)  He  may  bring  an  action  to  rescind  the  contract  with  or 
without  damages.  But  this  right  to  demand  rescission  is  subject 
to  certain  conditions:  (a)  He  cannot  claim  rescission  of  the  con- 
tract unless  the  fraudulent  misrepresentation  was  made  by  the 
other  party  or  by  his  agent  acting  within  the  scope  of  liis  employ- 
ment or  authority.  The  remedy  of  rescission  is  not  open  on  the 
ground  of  the  fraud  of  a  third  party.  (Masters  v.  IJ)bcrson,  1849, 
8  C.  B.  100,  18  L.  J.  C.  P.  348;  Pulsford  v.  Richards,  1853, 
17  Beav.  87,  99  R.  R.  48.)  But  if  an  agent  in  the  course  of 
his  employnKMit  fraudulently  induces  a  third  party  to  make  a 
contract  the  fraud  of  the  agent  is  the  fraud  of  the  principal.  It 
is  immaterial  that  the  agent  was  seeking  to  benefit  himself  and 
not  his  principal.     {Lloyd  v.  Grace,  1912,  A.  C.  716,  81  L.  J. 
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K.   B.   1140:    Barudt  Iloares  d    Co.  v.  S.  Londo)i  TrarmcarjSy 
1887,  18  Q.  B.  D.  810,  56  L.  J.  Q.  B.  452.     See  BlackJmrn  v. 
Vigors,  1887,  V2  App.  Ca.  531,  57   L.  J.  Q.   B.  114;    Leake, 
Contracts.  6th  cd.  256;  Anson,  Contmets,  14th  ed.  421.      (b    The 
right  toit^scission  nnist  not  have  been  lost  by  the  plaintiff's  acquies- 
cence in  the  contract,  which  acquiescence  may  be  inferred  from 
delay.     (See  cionfirniation  of  voidable  contracts,  supra,  p.  224.) 
(c)  It  must  be  possible  to  restore  the  status  in  quo  ante  by  the- 
parties  restoring  to  each  other  what  they  have  received  under  the 
contract.     The  plaintiff'  cannot  chiiin  rescission  if  lie  has  acquired 
something  under  the  contract  which  he  has  lost  or  destroyed  or 
otherwise  put  it  out  of  his  power  to  restore.     {Sheffield  Nickel  Co. 
v.  Ihuvin,  1877,  2  Q.  B.  D.  214,  46  L.  J.  Q.  B..  299;  Cloughx. 
London  d  North  ^yestern  Raihraii  Co.,  1871,  L.  R.  7  Ex.  26,  41 
L.  J.  Ex.  17;  Leake  on  Contracts,  6th  ed.  p.  260.)     (d)  No  jus 
ten'tii  must  have  arisen  ^^  hich  would  make  it  unjust  to  grant  rescis- 
sion.   Innocent  third  parties  who  have  dealt  with  the  parties  to  the- 
contract  relying  upon  its  validity  are  not  to  be  prejudiced.     So,^ 
for  example,  if  a  person  having  obtained  goods  by  a  fraud  upon 
the  seller  transfers  them  to  a  third  party  who  has  no  knowledge^ 
of  the  fraud  the  third  party  has  a  valid  title.      'Sal£  of  Gooch 
Art,  1893  (56  &  57  Vict.  c.  71),  s.  23;  Balicock  v.  Lawson,  1880, 
5  Q.  B.  D.  284,  49  L.  .J.  Q.  B.  408.) 

Where  the  right  to  rescind  has  been  lost  the  remedy  is  an 
action  of  damages  against  th(>  author  of  the  fraud.  (SheffielcT 
Nickel  Co.  V.  JJmcin,  nt  supra.) 

(3)  Lastly,  the  person  defrauded  may  resist  any  action  to 
enforce  the  contract  and  ask  for  a  declaration  that  it  is  void. 
{Aarons  Reefs,  Ltd.  v.  Twist,  1896,  A.  C.  273,  65  L.  J.  P.  C. 
54.; 

Innocent  misrepresentation. 
Contracts  uberrimae  fidei. 

At  common  law,  as  above  mentioned,  there;  were  certain  con- 
tracts in  which  tlie  law  re(jiiin'(l  the  ntniosl  lionesty  and  frankness. 
They  are  commonly  designated  as  contiacts  utjerrima'  fidei.  A 
contract  of  this  class  is  liable  to  be  rescinded  upon  proof  of  mere 
non-disclosure  of  a  tnateriul  fact.  In  these  (contracts  oiu;  of  the 
parties  possesses,  or  is  pi'esunicd  to  possess,  sjDecial  knowledge 
which  the  other  party  cannot  have,  and  there  is  thrown  upon  the- 
former  on  this  ac<;ount  a  positive  duty  of  communication.  In 
ordinary  contracts  one  party  is  l)ound  not  to  deceive  tlu!  other  by 
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false  representations,  but  he  is  not  bound  to  disclose  all  the  facts 
known  to  him  which  may  influence  the  judgment  of  the  other. 
In  these  contracts,  on  the  other  hand,  he  lias  this  positive  duty 
to  disclose  all  the  material  facts  within  his  knowledge. 

In  the  fallowing  classes  of  contracts  it  is  settled  that  this  duty 
of  disclosure  exists,  and  it  is  possible  that  the  courts  may  apply 
the  same  principle  in  other  cases  in  which  one  party  is  bound  to 
rely  upon  information  furnished  to  him  by  the  other.  (See 
Pollock,  Coutracfs,  8th  ed.  p.  560.; 

(a)  Contracts  of  insurance. 

The  rule  applies  to  contracts  of  insurance  of  any  kind,  marine, 
life,  fire,  etc.  {Seaton  v.  Heath.  1899,  1  Q.  B.  782,  682,  68 
L.  J.  Q.  B.  631.)  As  to  marine  insurance  the  rule  is  now- 
embodied  in  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41, 
ss.  17 — 21).  And  the  Act  adds,  "  the  assured  is  deemed  to  know 
every  circumstance  which,  in  the  ordinary  course  of  business, 
ought  to  be  krioian  by  him.''     (Sect.  18.) 

The  Act  defines  "materiality"  in  this  way:  "Every  circum- 
stance is  material  which  would  influence  the  judg-ment  of  a  prudent 
insurer  in  fixing  the  premium  or  determining  whether  he  will 
take  the  risk."  (Sect.  18.  See,  for  illustrations,  cases  cited  in 
Halsbury,  Laias  of  England,  vo.  Instirance,  p.  413.) 

In  life  and  fire  policies  the  concealment  of  a  material  fact  makes 
the  policy  voidable.  It  is,  however,  commonly  the  case  that  the 
policy  itself  lays  down  a  rule  even  more  stringent  by  providing 
that  the  declarations  of  the  assured  or  certain  of  them  shall  be 
the  basis  of  the  contract.  The  effect  of  such  a  provision  is  that 
the  contract  can  be  avoided  upon  proof  that  the  declaration  was 
not  true  in  fact,  although  it  may  be  that  the  assured  neither  knew 
nor  could  be  expected  to  know  that  it  was  not  true.  (See  Mac- 
donald  v.  Lmv  Union  Insuranoe  Co.,  1874,  L.  R.  9  Q.  B.  328, 
43  L.  J.  Q.  B.  131;  Loitdon  Assurmice  Co.  v.  Mcmseh  1879, 
11  Oh.  D.  363,  48  L.  J.  Ch.  331;  JoeZ  v.  La«'  Union,  1908, 
2  K.  B.  863,  77  L.  J.  K.  B.  1108;  Anson,  Contracts,  14th  ed. 
pp.  183,  195.) 

(b)  Sales  of  land. 

In  these  contracts  a  misdescription  materially  affecting  the 
title,  character  or  value  of  the  premises  sold,  makes  the  contract 
voidable.  And  non-disclosure  may  be  such  a  misdescription. 
{Flight  V.    Booth,    1834,    1    Bing.N.  C.  370,   41    R.  R.  599; 
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FhiUips  V.  CaUcleugh,  1868.  L.  R.  4  Q.  B.  159,  38  L.  J.  Q.  B. 
68:  MoJi/ncuxy.  Hawtrei/,  1903,  2  K.  B.  487,  72  L.  J.  K.  B. 
873:  Poiloc-k,  Contruvfx,  8tli  txl.  p.  571.) 


(c)  Contracts  preliminary  to  "family  settlements"  and 
compromises. 

In  such  oases  "  then:  inust  not  only  be  good  faitli  and  honest 
intention,  bnt  full  disclosure;  anil  witliout  full  disclosure,  honest 
inttMition  is  not  sufficient.'"  {De  Cordom-  v.  De  Cordova,  4  App. 
Ca.  692;  Gordon  v.  Gordo/?,  1816,  3  Swanst.  463,  19  R.  R. 
241. 

(d)  Contracts  for  the  purchase  of  shares  in  companies. 

Those  who  issue  a  piospeetu>  inviting  people  to  take  sliares  are 
bound  not  to  omit  facts  within  their  knowledge,  "  the  existence 
of  which  might  in  any  degree  affect  the  nature,  or  extent  or 
quality  of  the  privileges  and  advantages  which  the  prospectus 
holds  out  as  inducements  to  take  shares.'"  {KUchv.  Central  Rail. 
Co.  of  Venezuela,  1867,  L.  R.  2  H.  L.  99,  36  L.  J.  Ch.  849. 
See,  generally,  as  t^o  the  duty  of  disclosure  in  this  case,  Lindlej 
on  Compel nies,  6th  ed.  1,  pp.  88,  114,  485.) 

The  mere  non-disclosure  may  not  be  "  fraud,"  but  it  is  a  ground 
for  setting  aside  the  allotment  of  shares.  'Peek  v.  Giirneij,  1873, 
L.  R.  6  H.  L.  377,  43  L.  J.  Ch.  19.     See  supra,  p.  327.) 

(e)  Suretyship  and  partnership. 

Till'  contract  of  suretyship  is  not  as  such  a  contract  uherrhnm 
fidei.  {Se/don  v.  Heath,  1899,  1  Q.  B.  782,  68  L.  J.  Q.  B. 
631 ;  maton  v.  Mathews,  1844,  10  Ch.  &  F.  934,  59  R.  R.,  308; 
London  General  Omnibus  Co.  v.  Holloicay,  1912,  2  K.  B.  72, 
>^\   L.  .1.  K.  B.  603.) 

But  in  the  case  of  suretyship  the  surety  has  the  right  to  know 
of  any  act  done  by  the  creditor  which  is  inconsistent  with  the 
surety's  i-ights,  or  of  any  new  facts  about  the  debtor  which  have 
corae  to  thf^  knowledge  of  the  creditor  and  are  of  such  a  kind  as 
Avould  (Mititle  the  surety  to  avoid  his  contract.  {Burgess  v.  Eve, 
1872,  L.  R.  13  Efj.  450,  41  L.  J.  Ch.  515;  Phillips  v.  Frxmll, 
1872.  I>.  n.  7  Q.  B.  666,  41  L.  J.  Q.  B.  293;  PoUook,  Contracts, 
8th  ed.  p.  567:  ITalsbnry,  Larrs  of  England,  vo.  Gum-antee, 
pp.  539,  542. y 
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And  in  the  case  of  partnership  each  partner  is  bound  in  dealing 
■with  the  other  partners  to  disclose  iall  material  facts.  (See  Law 
V.  Law,  1905,  1  Ch.  140,  74  L.  J.  Ch.  169;  Lindley  on  Fariner- 
ship,  8th  ed.  p.  364;   SneU,  Eqiiif!/.  17th  ed.  p.  440.) 

Right  to  claim  rescission. 

In  contracts  uherrimce  fidei  eitiier  i^ositivc  innocent  misrepre- 
sentations or  misrepresentations  b}'  non-disclosure,  and  in  other 
contracts  innocent  misrepresentations  of  a  positive  kind,  entitle 
the  part}-  deceived  to  rescind  the  contract.  But  the  right  to  claim 
rescission  is  subject  to  the  conditions  just  explained  as  applicable 
in  the  case  of  fraud,  with  the  addition  that  rescission  will  not  be 
granted  on  the  ground  of  an  innocent  misre^n-esentation  if  the 
contract  has  been  executed.  If,  for  example,  a  lessee  has  taken 
possession,  it  is  too  late  to  rescind  the  lease.  (Angel  v.  Jai/,. 
1911,  1  K.  B.  666,  80  L.  J.  K.  B.  458:  Seddm  v.  N(n-th 
Eastern  Salt  Co.,  1905,  1  Ch.  326,  74  L.  J.  Ch.  199.  See,  for 
illustrations,  Halsburv,  Laivs  of  England,  vo.  Misrepresentation 
and  Fraud,  p.  740.) 

Innocent  misrepresentation   not  a   ground  for  an   action   of 

damages. 

Innocent  misi-epresentation  does  not  entitle  the  person  deceived 
to  sue  for  damages,  but  he  is  to  be  restored  to  the  position  which 
he  held  before  the  mivsrepresentation  was  made  so  far  as  regards, 
the  rights  and  obligations  which  have  been  created  by  the  con- 
tract into  which  he  has  been  induced  to  enter.  Thus,  a  person 
who  has  been  induced  by  such  misrepresentations  to  enter  into  a 
partnership  is  entitled  to  be  repaid  the  capital  he  has  brought 
into  the  firm,  and  to  be  indemnified  against  all  claims  and  demands 
arising  under  the  business.  {Ad-am  v.  Nen-bigging,  1888,  13 
App.  Ca.  308,  57  L.  J.  Ch.  1066.  See  Bedgrave  v.  Hirrd.  1881. 
20  Ch   D.  1,51  L.  J.  Ch.  113.) 

Exceptions  to  this  rule. 

To  the  rule  that  an  innocent  misrepresentation  is  not  a  ground 
for  an  action  of  damagas  there  are  two  exceptions,  of  which  one- 
rests  upon  the  authority  of  decided  cases  and  the  other  has  been 
credited  by  special  legislation: 

(a)  The  common  law  excen^tion  is  known  as  the  rule  of  warrant}' 
of  authoritv.     A   person  wlio  induces   another  to  contract   with 
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him  as  the  agent  ol'  a  thii-d  parly,  whereas  in  fact  no  such  agency 
exists,  is  liable  for  damage  thereby  caused  even  though  the  pro- 
fessed agent  believed  that  he  had  authority.  (Collen  v.  Wright, 
1857,  8  E.  &  B.  647,  110  R.  R.  Gil.) 

The  rule  is  the  same  when  the  agent  originally  had  authority 
but  his  authority  has  come  to  an  end  by  reason  of  facts  of  which 
he  has  not  knowledge  or  means  of  knowledge,  as,  for  instance, 
when  the  principal  has  become  insane.  {Yonge  v.  Toynhee,  1910, 
1  K.  B.  215,  79  L.  J.  K.  B.  208.) 

There  is  a  similar  liability  when  the  professed  agent  induces 
a.  third  part}-  to  take  some  other  action  instead  of  entering  into 
a  contract  with  him.  {Starkey  v.  Bank  of  England,  1903,  A.  C. 
114.  72  L.  J.  Ch.  402.)  A  representation  of  authority  is  a 
warrant}-.  The  best  explanation  of  the  rule  appears  to  be  that 
the  professed  agent  makes  an  impUed  contract.  (Yonge  v. 
Toi/nbee,  lit  supra.) 

Whatever  the  reason  may  be  the  rule  is  settled.  A  recent  case 
is  a  strong  illustration.  One  of  two  trustees  of  stock  standing 
in  theii"  joint  namies  in  the  books  of  the  Bank  of  England  sold 
it  undei'  a  power  of  attorney,  to  which  the  signature  of  his  co- 
trustee was  forged.  The  bank  allowed  a  stockbroker,  who  inno- 
cently acted  under  the  power,  to  transfer  the  stock  to  other 
persons.  The  trustee  whose  name  had  been  forged  sued  the  bank 
for  replacement  of  the  stock  and  succeeded.  The  bank  thereupon 
brought  an  action  against  the  stockbroker  to  indenmify  them  and 
he  was  held  liable  on  the  ground  that  he  had  impliedly  Avarranted 
liis  authority.  {Stwkey  v.  Bank  of  England,  1903,  A.  C.  114, 
72  L.  J.  Ch.  402.) 

The  statutory  exception  to  the  rule  under  consideration  is: 

(b)  The  liability  in  damages  for  concealment  of  material  facts 
or  for  untrue  statements  made  in  the  p'rospectus  of  a  company, 
even  when  such  statements  were  made  honestly  but  without  reason- 
able grounds  for  belief  in  their  truth.  {Companies  Consolidation 
Act,  1908  (8  Edw.  7,  c.  69),  s.  84.     See  supra,  p.  328.) 
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DAMAGES   IN   CASE    OF    NULLITY   OF    CONTRACT. 

A  MAX  wlio  has  boon  induced  to  enter  into  a  contract  which  is 
void  ah  initio,  or  which  is  voidable,  may  suffer  loss  from  having 
relied  upon  what  he  believed  to  be  a  valid  offer. 

For  example,  it  may  be  that  he  was  invited  to  enter  into  a  con- 
tract which  was  forbidden  by  law  and  that  the  invalidity  was 
known  to  the  offeror  but  was  unknown  to  the  offeree. 

Or  it  may  be  that  the  offeror's  consent  was  vitiated  by  mistake 
and  the  offeree  was  unaware  of  the  error.     In  such  a  case  must  . 
the  offeree  bear  the  loss?  i,-i 

It  is  clear  that  he  cannot  claim  damages  for  inexecution  of  the 
contract  for  the  law  cither  forbids  the  execution,  if  the  contract 
is  prohibited,  or  allows  the  other  party  to  invoke  the  nullity  of 
the  contract,  if  the  contract  is  voidable. 

If  damages  cannot  be  claimed  for  breach  of  contract  what  other 
^roundr,  of  liability  exist?  Until  recently  the  answer  would  have 
been  unhesitating.  The  defendant,  if  he  is  to  be  liable  at  all, 
must  have  committed  some  fault,  must  have  violated  some  duty 
which  he  owed  to  the  plaintiff.  We  are  out  of  the  region  of  quasi- 
contracts  or  of  obligations  created  by  law.  Leaving  them  out 
of  account,  the  principle  of  the  French  law  is  that  liabilitj^  must 
arise  either  from  contract  or  from  wrong.  Contractual  liability 
is  here  excluded,  so  that  we  are  driven  upon  liability  for  wrong-;- 
doing  as  the  sole  remaining  ground  upon  which  damages  could  be  » 
awarded.  (See  Bufnoir,  Propfiete  et  Contrat,  p.  595;  Amiens, 
11  mai  1854,  D.  59.  2.  147.) 

Wlien  the  contract  is  avoided  on  the  ground  of  the  mistake 
of  one  of  the  parties  and  the  avoidance  of  the  contract  causes 
damage  to  the  other  party,  this  party  may  claim  reparation  for 
this  damage  subject  to  two  conditions:  — 

(1.)  That  he  was  himself  in  good  faith,  that  is,  he  was  unaware 
of  the  mi.stake;  and  (2)  that  the  mistake  of  the  party  who  claims 
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the  nullity  wtus  a  mistukr  duo  to  that,  pai'l y'.s  negligence.  French. 
authontie^  generally  accept  this  doctrine.  (Pothier,  Ohlig. 
n.  11) :  I.arombiere,  on  art.  1110,  u.  1"2;  Colmet  de  Santorre,  5,. 
n.  16  his,  IV;  Saleillot;,  Theorie  generate  de  VOhUgation,  3rd  ed. 
p.  16o:  Be*^angon.  18  nov.  1872,  xoui^  Req.  -".O  juill.  1872,  D.  73. 
1.  330:   I).  N.  C.  C.  art.  1110,  n.  182.^ 

Looking  to  the  extreme  generality  of  the  French  Code  as  to^ 
liability  for  fault  this  conclusion  appears  to  be  warranted.. 
(C.  r.F.  1382. 

And  the  t^rnis  used  in  tlie  Egyptian  Code  are  equally  wide.. 
(C.  C.   F    151  212.) 

Admitting  that  negligence  implies  a  pre-existing  duty,  we 
must  reject  the  argument  that  here  no  such  duty  exists.  The 
relation  between  the  parties  creates  a  duty. 

It  nvAx  well  be,  as  Ihering  contends,  that  the  Roman  law  Mould 
not  regard  such  a  case  as  entitling  the  victim  to  damages  under 
the  Lex  Aquilia. 

For  the  Roman  law  had  no  such  general  rule  of  law  as  C.  C.  F. 
1382.  And  there  was  no  claim  under  the  Lex  A^nilia  except 
for  visi'ble  material  damage  to  a  thing  or  a  person.  {Gesammelie 
Aufsdt:r,  1,  p.  347:  CFjiirrcx  Choisies,  2,  p.  23;  Grueber,  Lex 
Aquilui,  p.  209.) 

Similarly,  in  the  English  law  there  is  no  general  rule  that  a 
man  nnist  pay  for  damage  caused  by  his  fault.  He  is  liable 
only  if  he  has  committed  a  specitic  civil  wrong,  or  tort  as  it  is 
called . 

And  aJi  erroneous  statement  made  in  the  honest  belief  that  it 
was  true  is  not  a  tort.      (See  Pollock,  Torts,  10th  ed.  p.  577.) 

But  tiie  English  law  does  admit  the  existence  of  a  duty  between 
the  parties   to  the   voidable  contract. 

The-  English  law,  as  is  elsewhere  explained,  instead  of  making 
the  negligent  party  to  the  voidable  contract  pay  damages,  refuses, 
to  allow  him  to  avoid  the  contract.     {Su]yra,  p.  269.) 

But  this  is  only  a  different  way  of  enforcing  the  duty.  The 
Law  recognises  that  the  duty  exists. 

Tlie  party  who  makes  a  representation  meaning  that  another 
party  sliaU  act  ujwn  it  cannot  contest  its  truth  in  a  question  with 
the  other  party  who  has  acted  on  the  faith  of  the  r(>])resentation. 
The  two  parties  are  in  such  a  relation  that  one  of  them  is  not 
allowed  to  cause  damage  to  the  other  by  avoiding  the  contract. 

The  parties  an*  not  in  the  j)ositiou  of  com|)lete  strangers 
between  whom  no  dutv  exists.      In  the  French  Liw,  as  the  wide 
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teriiis  of  the  French  and  Egyptian  codes  indicate,  there  is  no 
Limitative  list  of  wrongs,  and  it  should  be  possibh"  to  hold  that 
the  relation  between  the  two  parties  to  a  void  or  voidable  contract 
is  close  enoug-h  to  tliiow  upon  each  of  them  the  duty  of  not  injuring- 
the  other  by  wilful  or  negligent  statements  which  induce  him  toi 
enter  into  a  contract. 

This  is  far  from  saying-  that  the  offeror  warrants  the  accuracy 
of  the  offer. 

In  the  French  law  we  are  entitled  to  accept  the  principle  tliat 
there  is  liability  for  fault  on  the  part  of  the  party  who  avoids 
the  contract.     And  we  must  g-o  a  step  further. 

In  one  case  there  may  be  fault  as  between  two  parties  to  a, 
contract  which  never  came  into  existence. 

An  offeror  may  revoke  his  offer  till  it  is  accepted,  unless  he  has 
grante<l  a  delay,  but  if  he  does  revoke  it  he  at  least  owes  it  to  the 
other  party  to  inform  him  at  once  of  the  revocation. 

If  he  lets  him  g-o  on  and  incur  expense  in  consequence  of  his 
relying-  on  what  he  believes  to  be  a  valid  offer  there  is  fault. 
{Supra,  p.  188.) 

May  be  damage  without  fault. 

It  may  happen  that  damag'c  is  caused  to  a  party  to  the  contract 
which  has  been  avoided  though  there  was  no  personal  fault  on 
the  part  of  the  other  party. 

For  instance,  A  orders  by  telegram  10  bouquets  of  Howers. 
By  a  mistake  of  a  telegraph  clerk  the  florist  sends  100  bouquets. 
The  message  was  clearly  written  by  the  sender  and  there  is  no 
fault  on  his  part.  Can  he  be  made  liable,  and  if  so,  upon'  what 
principle?  This  case  has  been  discussed  earlier  and  it  has  been 
submitted  that  A  is  not  liable  by  the  French  law.  {Supra, 
p.  265.) 

But  several  modern  codes  contain  rules  under  which  A  would 
be  liable,  and  there  are  considerable  authorities  in  favour  of  the 
other  view  that  A  is  liable  in  the  French  la\\  without  any  sucli 
special  legislation . 

The  ground  of  liability  suggested  as  applicable  in  such  a  case 
is  neither  breach  of  contract  nor  delictual  fault,  but  culpa  in 
contrahendo.  .  duMA'  ^^^  '-'■'■'=^tf 

Culpa  in  contrahendo. 

This  doctrine  has  already  been  referred  to  in  speaking  of  the 
effects  of  mistake  and  of  the  damage  caused  by  the  revocation  of 
w.  i  ^22 
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jin  oft'or.      {Supra,  p.  '259  and  p.  188.)      The  general  theory  must 
now  be  briefly  examined. 

The  first  propounder  of  the  theory  and  the  inventor  of  the  term 

ctdpa  in  contrahendi  as  a  new  category  was  Rudolf  von  Ihering*, 

and   his   ossay    upon    the    subject    remains    the   locm   classkus. 

■   {Gesammelte  Aufsafze,  1,  p.  327,  in  French  translation,  (Ewres 

Choisies,  2,  p.  1.) 

Shortly  stated.  Ihering's  theory  is  that,  in  addition  to  the  fault 

in  the  legal  sense  of  that  term  which  consists  in  the  breach  of  a 

contract,  and  to  the  fault  which  consists  in  a  wrong,  there  is  a  third 

vkind  of  fault,  viz.,  fault  committod  in  the  formation  of  a  contract. 

The  partv  Avho  makes  to  another  an  offer  to  contract  thereby 

binds  himself  to  make  good  all  loss  caused  to  the  other  by  his 

relying  in  good  faith  upon  this  offer  being  an  offer  to  make  a  valid 

contract,  and  he  also  binds  himself  to  make  good  all  loss  caused 

to  the  other  by  his  relying  in  good  faith  upon  the  offer  being 

correctly  communicated  by  a  messenger  employed  by  the  offeror. 

If  it  turns  out  that  the  contract  was  void  or  voidable,  or  that 

the  message  was  incorrectly  transmitted,  the  measure  of  the  loss, 

in  rither  case,  is  the  prejudice  caused  to  the  offeree  by  his  misplaced 

reliance. 

This  loss  is  not  necessarily,  nor  even  usually,  equivalent  to 
the  loss  he  would  have  incurred  by  the  inexecution  of  a  valid 
contract. 

This  last  point — the  theory  of  interet  negatif — has  been  ex- 
plained in  speaking  of  Mistake  in  the  German  Law,  seeing  that 
Ihering's  theory  upon  this  subject  has  been  adopted  by  the 
Gorman  Code.     {Supra,  p.  287.) 

Ihering  explains  that  he  was  led  to  make  the  inquiry  by  what 
appeared  to  him  to  be  the  inequitable  character  of  the  law  a.s 
usually  understood.  He  gives  two  examples  of  this  supposed 
haj'dshi]):  — 

(a)  A  man  wants  to  order  100  })0unds  of  a  commodity,  and, 
bv  a  slij)  of  the  pen,  orders  500  pounds. 

Th(;  goods  arc  sent  and  he  refuses  to  take  them. 

(b)  I  ask  a  friend  to  order  for  me  1/4  box  of  cigars  and  ho 
orders  for  me  4  boxes. 

A.ssuming,  in  both  cases,  that  the  contract  is  voidable,  is  it  not 
contrary  to  justice  that  the  jnerchant  who  sends  the  goods  should 
havn  to  pay  the  costs  of  eurriage,  etc.?  'Gei^ammclle  Aufsdize,  1, 
p.  328  and  p.  330:  in  Ficneh  translation,  (Eiirroii,  Chomoji,  2, 
p.  3  and  p.  C; 
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Must  there  not  be  an  implied  warranty  on  the  part  of  tlie 
orderer  of  the  g-oods  to  indemnify  for  loss  so  caused? 

Ihering  coaitends  that  there  are  texts  of  the  Roman  law  which 
suitieientl}'  support  the  theory  that  sucii  a  warranty  exists. 

The  most  pertinent  are  certain  texts  relating  to  the  sale  of  a 
thing  which  was  not  an  object  of  commerce,  such  as  the  sale  of  a 
freeman,  or  of  a  locii^s  religiosus. 

In  .such  a  sale  the  purchaser  in  good  faith  had  an  action  against 
the  seller  for  the  damage  caused  to  him  by  the  nullity  of  thg 
sale. 

The  texts  ai'c  contradictory  upon  the  point,  so  im})ortant 
jfor  Ihering's  theory — whether  the  purchaser  iiad  tliis  claim  when 
the  seller  was  ignorant  of  the  impossibility,  that  is  when  there 
•was  no  d-olus  or  culpa  on  his  side.  (Inst.  3.  23.  5;  Dig.  11. 
.7.  8.  1;  Dig.  18.  4.  8;  9;  Girard,  Mmmel,  5th  ed.  p.  445; 
Windscheid,  Pa^idekten,  8th  ed.  2,  s.  315,  note  5;  Brock,  W., 
JSegative  Vertragsintei'esse,  p.  38;   Savigny,  Ohlig.  2,  s.  81.) 

The  correct  interpretation  of  the  Roman  texts  upon  this  matter 
is  very  controversial. 

But  it  is  certain  that  the  Roman  jurists  did  not  forinulat(>  any 
:general  theory  such  as  that  propounded  by  Ihering  and  did  not 
expressly  admit  any  third  category  of  fault,  viz.,  culpa  In  contra- 
hendi, though  it  may  be  argued  that  they  recognised  it  by 
implication. 

The  French  Code  has  retained  one  of  the  rules  of  the  Roman 
Jaw  of  sale  which  has  a  bearing  upon  this  question. 

La  vente  de  la  chum  d'autrui  est  nnlle :  elle  peut  donner  lien 
■a  des  dommages-interets  lorsque  Vaeheteur  a  ignore  que  la  chose 
jilt  a  autrui.     (C.  C.   F.  1599.) 

Some  writers  say  this  is  a  recognition  by  the  French  Code  of 

■culfM  in  contrahendo.     For  the  liability  exists  although  the  vendor 

had  good  reasons  for  thinking  that  the  thing  belonged  to  him. 

(B.-L.  ot  Saignat,  Vente,  n.  119;  Aubry  et  Rau,  5th  ed.  5,  p.  48; 

BruxeUes,  8  janv.  1891,  D.  91.  2.  358.) 

The  Fi-ench  commentators  have  found  the  article  difficult  to 
explain,  and  the  Egyptian  Code  lias  not  retained  in  this  case  the 
liability  without  fault.  The  purchaser's  claim  is  only  when  the 
vendor  hneiv  he  was  selling  what  did  not  belong  to  him.  (C.  C.  E. 
265/334.) 

But  admitting  that  the  French  Code  creates  here  a  liability 
without  fault,  the  fact  that  the  code  provides  in  this  case  foe 
damages  is  an   argument   c    rontrm'io  of   some   weight   against 

22   ''2) 
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damages  being  payablo  in  other  casi^  of  nullitr  as  to  which  the 
oode  has  no  similar  provision. 

If  tluM-e  is  a  text  creating  a  legal  warranty  we  have  only  to  apply 
it.  But  it  is  a  vei-y  different  thing  to  assume  with  Ihering  that 
such  a  warranty  exists  without  any  text. 

If  tlie  civil  law  admits  culpa  in  cantraheudo  as  a  special  category 
of  fault  and  allows  damages  in  an  important  class  of  cases,  witliout 
requiring  negligence,  it  is,  to  say  the  least,  surprising  that  this 
Bhould  have  escaped  the  notice  of  all  the  old  writers  and  should 
be  tirst  discovered  in  1860. 

The  typical  case  of  the  mistake  made  by  a  messenger  is  discussed 
elsewhere.  {Supra,  p.  259.)  For  the  reasons  there  stated  it  is 
submitted  that  the  theory  of  culpa  in  contrahendo,  whatever  may- 
be said  in  its  favour  from  a  legislative  standpoint,  does  not  forai. 
part  of  the  actual  French  law.  (See,  however,  B.-L.  et  Barde,  1,. 
n.  362,  sub  fiv.;  Saleilles,  Theorie  Gemrah  de  VOhligaf'mh  3rd! 
ed.  p.  177.) 

Comparison  with  other  laws. 

The  German  Code  adopts  to  a  great  extent  the  theory  of  Ihering. 

The  partv  who  has  promised  a  prestation  which  is  impossible 
or  illegal  must  pay  damages— the  "  negative  interest  "—if  he  knew 
or  ought  to  have  known  of  the  impossibility,  and  if  the  other 
party  did  not  know  it  and  his  ignorance  was  not  culpable 
(art.  307). 

The  applications  of  the  theory  in  the  case  of  mistake'  are  dealt 
with  elsewhere.     {Supra,  p.  259.) 

English  law. 

The  English  law  knows  nothing  of  culjm  in  contrahendo. 
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CHAPTER  XVI. 

PERSONS. 

The  parties  to  an  obligation  must  be  entities  capable  of  holding 
and  of  exercising  rights  either  by  themselves  or  by  those  who  are 
legally  entitled  to  represent  them. 

The    subjects    of   rights,    or,    as    they    are    technically    styled, 
"persons,"  are  thus  classified:  — 

(1)  Natural  persons. 

(2)  Moral  persons. 

Moral  persons,  again,  are  subdivided  into:   (1)  Moral  persons 
of  the  private  law,  and  (2)  moral  persons  of  the  public  law. 

The  powers  of  natural  persons  to  exercise  rights  depend  in 

Egypt  upon  the  law  of  the  personal  status,  and  its  explanatioai 

lies  outside  the  scope  of  this  work.     The  rules  which  apply  to  the 

•  responsibility  of  natural  persons  for  wrongs  belong  to  the  law  of 

responsibility . 

Moral  persons  of  the  private  law  are  in  Egypt:  Partnerships, 
whether  commercial  or  civil,  and  companies,  or  socieUs  monymes. 
According  to  the  settled  jurisprudence  in  Egypt,  civil  partner- 
ships enjoy  personality  without  the  necessity  of  compliance  with 
the  formalities  of  inscription  or  publicity.  It  suffices  that  there 
is  a  frnids  saoial  distinct  from  the  personal  estates  of  the  partners. 
Where  this  partnership -capital  exists,  the  partnership  is  ipso  facto 
a  moral  person.  (C.  A.  Alex.  8  fevr.  1899,  B.  L.  J.  XI,  122;; 
C.  A.  Alex.  21  dec.  1892,  B.  L.  J.  V,  85.) 

A  fcyrtiori,  a  commercial  partnership  is  a  moral  person.  (C.  A. 
Alex.  8  fevr.  1899,  ut  supra;  C.  A.  Alex.  6  fevr.  1890,  B.  L. 
J.  11,362.) 

In  the  French  law  commercial  partnerships  are  incontestably 
moral  persons.  As  to  the  personality  of  civil  partnerships  there 
has  been  much  controversy.  Many  writers  still  maintain  the 
traditional  view  that  civil  partnerships  are  not  moral  persons. 
(Lyon-Caen  et  Renault,  Traite  de  Droit  Commerrdal,  4th  ed.  2, 
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n.  1-27.)  But  iii<»t  \\iii.'i>  admit  that  a  partiieisliip  of  which 
the  objoer  is  civil  ha>,  iicvorthcU'ss.  a  moral  peisonality  if  it  is 
const  it  utnl  in  the  eommorcial  form.  (See  Arthuys,  Traife  des 
Societes  Covimc  re  laics,  2nd  ed.  n.  107,  and  n.  83();  and  autho- 
rities in  1).  N.  C.  C.  art.  1832,  n.  142  and  n.  151.)  The  juris- 
prudence now  holdt^  that  civil  partnerships  without  distinction  are 
-nnoial  persons.  (Req.  22  fevr.  1898,  I).  99.  1.  593;  D.  N.  C.  C. 
art.  1832,  n.  152.  See,  in  this  sense,  Thaller,  Traife  Elem.  de 
Droit  Commereiid,  4th  od.  n.  297.) 

Tho  capacity  of  nioi'al  persons  is,  like  that  of  i)hysical  persons^ 
governed  by  the  \;\\\  of  thtnr  personal  status.  Aceording'ly  it 
has  been  held  that  when  a  company  is  registered  in  England, 
and  has  its  principal  seat  of  business  there,  it  is  an  English  com- 
pany, and  if,  by  the  English  law,  the  liability  of  its  shareholders 
is  limited  to  the  amount  of  their  shares,  this  limitation  of  liability 
will  avail  them  in  Egypt.  (C.  A.  Alex.  15  janv.  1913,  B.  L.  J- 
XXV.  131.  As  to  the  domicile  of  a  company  by  the  Englisli 
law,  see  Mitchell  v.  Egyptian  Hotek,  Limited,  1915,  A.  C.  1022, 
84  L.  J.  K.  B.  1772;  The  Poheafh,  1916,  P.  241,  85  L.  J.  P. 
241;  article  by  E.  J.  Schuster  in  Proceedings  of  "The  Grotius 
Society/'  2,  p.  57.) 

For  the  French  law  as  to  nationality  of  companies,  see  Valery, 
Manuel  de  Droit  International  Prive,  n.  895;  Weiss,  A.,  Traite 
de  Droit  International  Prive,  2nd  ed.  2,  p.  477;  Lyon-Caen  et 
Renault,  Traite  de  Droit  Commercial,  4th  ed.  2,  n.  1162.  For 
the  nationality  of  a  company  in  questions  as  to  trading  with  an 
enemy,  see  Req.  20  juiU.  1915,  D.  1916,  1.  144;  and  mpra, 
p.  127. 

Associations. 

Does  an  association  of  persons  enjoy  juristic  personality  if  it 
is  formed  not  for  the  purpose  of  carrying  on  business  and  realising 
a  profit  from  the  employment  of  the  capital,  but  is  created  for 
the  protection  of  tho  common  interests  of  tho  members,  or  for 
charitable  or  other  non-commercial  purposes?  This  is  a  very  con- 
troversial question.  In  one  case,  the  Tribunal  of  Alexandria  held 
that  a  mutual  association  of  the  employees  of  the  Municipality  of 
Alexandria  might  hi-  sued  as  a  partnership,  but  that  no  action 
would  lie  against  the  president,  seeing  that  the  statutes  of  the 
association  provided  that  iheConseil  d'Administration  represented 
tho  association  in  legal  matters.  It  was  held  that  the  courts  ara 
•  entitled  to  declare  the  juristic  personality  of  an  association  founded 
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for  the  mutual  beiiffit  of  its  members,  although  not  diroctly 
authorised  by  the  Government.  Such  an  association  is  to  be 
treated  as  a  partnership,  although  its  object  is  not  the  material  but 
the  moral  profit  of  its  members.  (Trib.  Alex.  App.  9  sept.  1913, 
O.  B.  XV,  n.  13.)  And,  in  another  case,  where  an  action  Avaa 
brought  against  the  Egyptian  University  for  an  alleged  unrea- 
sonable exercise  of  its  powers  of  discipline,  the  members  of  the 
Council  were  summoned  by  name,  and  a  judgment  was  given 
against  the  University,  although  it  had  received  no  official  autho- 
risation . 

The  only  recognition  by  the  Government  consisted  in  an  un- 
official letter  of  16  June,  1908,  by  the  President  of  the  Council 
of  Ministers  in  which  the  phrase  was  used,  Tout  en  approiicanf 
oette  grmide  oemre  d'utiUte  publique,  etc.  This  letter  was  in 
reply  to  a  request  for  the  recognition  of  the  University  as  a  work 
of  public  utility.  The  President  of  the  Council  of  Ministers 
wrote  acknowledging  the  receipt  of  the  statutes  and  wishing  success 
to  the  University.     (C.  A.  16  April,  1914.  0.  B.  XVI.  n.  14.) 

On  the  other  hand,  the  Tribunal  of  Assiut,  in  an  earlier  case, 
had  held  that  a  charitable  society  was  not  a  moral  person.  (Trib. 
Assiut,  14  October,  1901,  O.  B.  IV,  n.  7.) 

The  Mixed  Court  of  Appeal  has  held  that  a  society  of  authors, 
composers,  and  publishers  of  music  was  not  a  moral  person.  The 
dues  paid  to  the  society  by  its  members  did  not  constitute  a  jonds 
social,  because  they  did  not  form  a  capital  which  was  to  be  employed 
in  order  to  make  a  profit.  In  the  view  of  the  Mixed  Court  of 
Appeal  the  members  of  such  an  association  are  merely  individuals 
who  have  g-iven  a  mandate  to  a  syndicate  to  defend  their  rights^ 
and,  for  this  purpose,  to  collect  certain  funds.  There  is  no  moral 
personality  in  such  an  association,  and  the  agent-general  of  the 
association  cannot  sue  in  his  own  name  on  behalf  of  the  members. 
(C.  A.  Alex.  30  mai  1903,  B.  L.  J.  XV,  324.) 

To  recognise  the  personality  of  associations  in  the  absence  of 
any  text  in  the  law  authorising  the  courts  to  do  so,  appears  to  be 
a  very  strong  exercise  of  judicial  legislation.  In  France  it  has 
been  necessary  to  regulate  the  matter  by  legislation,  loi  du  \er 
aoid  1901. 

The  French  and  German  laws  now  agree  in  declining  to  re- 
cognise an  association  as  possessing  personality  until  it  has  made 
in  a  prescribed  manner  a  declaration  of  its  existence.  {Loi  du 
lev  aoid  1901,  art.  2;    German   Code,  art.  21.     See  Ducrocq, 
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Diolt  Admin iyhrit if,  7th  ed.  v.  (K  n.  2194,  and  the  note  to  Dall. 
99.  2.  401. 

The  now  Swiss  Code  goes  further,  as  under  its  provisions  asso- 
ciation^ acquire  personality  dcs  qiieUes  expriment  dans  leurs 
■<totuf.i  la  roJonfe  d'etre  organisees  corponitirement  (art.  60). 

It  is  dillieult  to  see  how  in  Egypt  the  same  result  can  legally; 
be  reached  in  tlie  absence  of  any  such  provision  in  the  eode. 

Juridical  persons  of  the  public  law  in  Egypt. 

In  Egypt  the  number  of  juridical  persons  of  the  public  law  is 
very  restricted.  The  State  has  always  been  recognised  as  a  juri- 
dical person .  The  administrations  of  the  State  are  not  so  regarded . 
By  the  codes  of  civil  and  commercial  procedure,  it  is  provided  that, 
in  order  to  effect  service,  the  copies  shall  be  delivered  to  the 
directors  of  the  Diwans  of  such  administrations.  (C.  C.  P.  E. 
8/10.) 

But  this  is  merely  for  convenience,  and  it  does  not  imply  that 
the  administration  is  a  juridit'al  person  distinct  from  the  State 
of  whieli  it  forms  a  branch. 

Under  the  Organic  Law  of  1st  July,  1913,  art.  44,  n.  2,  the 
provincial  councils  are  to  be  considered  as  moral  persons  repre- 
.sented  by  the  mudir.  By  the  Decret  Organique  du  5  jww.  1890, 
art.  13,  instituting  a  municipal  commission  at  Alexandria,  it  is 
declared  that  la  Commission  Mimicipale  d' Ahxandrie  constitue 
nnc  personnalite  civile  d\e  naiionalite  indigene. 

With  regard  to  the  other  municipal  commissions,  there  has  been 
mucli  controversy.  By  the  last  judgment  upon  the  subject,  the 
Tribunal  of  Tantah  on  Appeal  held  that  "  the  Mixed  Municipal 
Commission  of  Tantah  is  a  public  administration  and  forms  part 
of  the  Government.  The  provisions  of  its  org-anic  law  show  that 
the  transformation  of  this  body  from  a  local  commission  into  a 
mixed  municipal  commission  did  not  change  its  nature.  The 
provision  contained  in  arts.  16  and  17  of  that  law,  to  the  effect 
that  the  municipal  commission  exercises  its  functions  and  contracts 
its  loans,  "  without  any  responsibility  or  guarantee  on  the  part  of 
the  Government,  simply  means  that  expenditure  made  by  the 
commission  must  be  paid  out  of  the  municipal  funds,  as  distin- 
guished from  the  State  Treasury."  (Trib.  Tantah,  25  April  1916, 
O.  B.  XVII,  n.  43.) 

On  the  other  hand,  the  Tribunal  of  Zagazig  held,  in  an  earlier 
case,  that  the  Mixed  Local  Commission  of  Zagazig,  as  constituted 
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by  law  No.  2-3  of  lOOO,  does  not  foiiii  part  of  the  (Tovornment,  but 
is  a  soparatf  juristic  person.  (Trib.  Zagazig,  9  September  1911, 
O.  B.  XIII.  n.  37.1 

The  ])ractical  interest  of  deciding'  these  questions  in  \\w  cases 
which  have  hitherto  arisen  has  been  to  determine  the  competence 
of  the  court  or  tlie  legality  of  a  saisie-admi)iisiratwe.  If  the 
municipal  commission  is  merely  a  branch  of  the  central  govern- 
ment, it  will  follow  that,  according  to  the  Decret  of  18  7mii  1892, 
art.  1,  actions  against  it  by  natives  would  be  competent  only  in 
the  Tribunals  of  Cairo,  Alexandria,  Mansourah,  Assiut,  and  Kena. 

In  the  recent  case  regarding  the  Municipal  Commission  of 
Tantah,  the  judge  of  the  Summary  Court  held  that  a  saisie- 
•administ native  executed  by  the  Commission  to  recover  taxes,  was 
null  upon  the  ground  that  the  Municipal  Commission  was  not  a 
branch  of  the  Government.  This  decision  was  reversed  by  the 
judgment  of  the  tribunal  cited  above. 

The  theory  that  such  a  municipal  commission  is  merely  un 
roicage  du  goiivernement  was  supported  by  M.  Piola-Caselli 
in  his  remarkable  Memoire,  and  there  does  not  seem  to  be  any 
reason  to  doubt  that  municipal  commissions  are  part  of  the  public 
Administration. 

Their  functions  are  entirely  of  a  public  nature,  such  as  adminis- 
tration of  roads,  water,  lighting,  public  health  and  ^o  forth. 
Certain  high  officials  are  ex  officio  members  of  the  commissions. 
Further,  the  State  exercises  a  large  control  over  the  commissions,^ 
and  their  resolutions  are  executory  only  when  approved  by  the 
■central  administration. 

But  though  it  is  clear  that  the  Commissions  are  j^art  of  the 
Oovernment,  it  is  not  equally  clear  that  they  should  not  be 
regarded  as  public  persons  distinct  from  the  personality  of  the 
State.  Upon  the  theory  that  they  are  merely  branches  of  the 
general  system  of  administration,  it  is  not  easy  to  explain  the 
clause  La  Commission  exerce  ses  attributions  a  ses  risques  et 
perils  en  dehors  de  tout  engagement  ou  garantie  de  la  part  du 
gouvernement.  If  they  are  more  correctly  to  bo  regarded  -as 
distinct  juridical  persons,  they  are  undoubtedly  juridical  per- 
sons of  the  public  law,  and  as  such  entitled  to  employ  the  right  of 
saisie-administrative.  Article  15  of  the  Decret  de  Beorganisation 
des  Trihuiuiux  Indigenes,  corresponding  to  article  11  of  the  Re- 
glement  d' Organisation  des  Trihimaux  Mixtes,  which  provides 
that  the  juridical  authority  cannot  suspend  or  stop  the  execution 
of  an  administrative  measure,  is  in  no  way  limited  to  administra- 
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tivL'  nu'asuros  of  the  central  Government.  It  is  equally  applicable^ 
for  till-  s^ainc  reasons,  to  adniiuistrative  measures  by  local  autho- 
rities. Th(>  fact  that  such  a  loi-al  authority  has  a  distinct  per- 
sonalily  ih)('>  not  afl'wt  tlio  (juestion  in  any  way.  Whether  it 
has  bUch  a  ])erst)nality  or  not.  it  is,  by  its  nature,  a  public  authority 
exercising  public  functioius;  it  is,  in  short,  a  part  of  the  govern- 
ment of  the  country. 

The  history  of  the  Ministry  of  Wakfs  differs  from  that  of  the 
other  administrations  of  the  State,  and  there  would  seem  to  be 
much  force  in  the  arguimnit  that  this  Ministry  is  not  a  branch  of 
the  public  service  in  the  same  sense  as  the  other  ministries.  It 
exists  to  administer  funds  derived  from  private  sources,  and,  in 
large  measure,  set  apart  for  religious  purposes.  (Aga,  13  Dec. 
1915.  Al  Hoconc,  1916,  p.  51,  n.  30,  confirmed,  Trib.  Mansourah. 
5  mars  1916,  0.  B.  XVIII,  n.  36.)  And  there  seems  to  be  much 
to  he  said  for  the  view  that  it  is  not  a  mere  department. 

Tlie  cUcrei  du  20  )k/v.  1913,  which  created  the  Ministry  in 
place  of  the  fornuT  Admiiiisiralmn  Geueralc  des  Wa1{fs,  says 
that  the  new  Alinistrj-  consewera  son  autonomie  propre  et  son 
budget  independant — language  which  goes  far  to  show  that  the 
Ministry  is  to  be  a  juridical  person.  The  true  legal  character  of 
this  Ministry  deserves  careful  study  in  the  light  of  the  previous 
history  and  of  the  legal  position  of  the  ruler  of  the  State  in 
regard  to  the  Wakfs.  I)n1  this  matter  belongs  to  administrative 
law. 
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CHAPTER  XVII. 

LEGAL    CAPACITY    OF    PERSONS    TO    CONTRACT. 

The  capacity  of  pei'sons  to  contract  is  dealt  with  by  the  codes  in 
a  very  meagre  and  unsatisfactory  way,  and  tlie  term  capacity  is 
used  even  by  lawyers  in  a  variety  of  senses. 

We  nmst  distinguish  between  (1}  natural  incapacity,  and 
(2)  legal  incapacit)-;  and  legal  incapacity  may  itself  be  either 
(a;  incapacity  to  own,  or  (h)  incapacity  to  exercise  rights. 
Further,  the  incapacity  may  be  (c)  absolute,  that  is,  an  incapacity 
to  make  any  contract  at  all,  subject  to  certain  exceptions  made 
by  the  law;  or  (d)  relative,  that  is  an  inoapacity  to  make  certain 
particular  contracts.  (B.-L.  et  Barde,  1,  n.  229;  iPlaniol,  6th  cd.  2, 
n.  1079;  C'apitant,  Introdiwtion,  3rd  ed.  p.  143.) 

The  Egyptian  Code  calls  this  last  "  incapacity  relative  to 
certain  acts."  (C.  C.  E.  129/189.)  Legal  incapacity  is  in 
Egypt  governed  by  the  personal  law,  whether  the  capaoit\'  is 
absolute  or  relative.  The  question  whether  a  minor,  or  a  married 
woman  or  an  interdicted  person,  has  or  has  not  the  capacity  to 
make  a  certain  contract  is  resolved  by  application  of  the  personal 
law.  (C.  C.  E.  130/190;  C.  A.  aIcx.  22  f6vr.  1912,  B.  L.  J. 
XXIV,  164.) 

But,  according  to  the  jurisprudence,  this  principle  does  not 
apply  to  an  incapacity  which  does  not  result  from  the  general  law 
regulating  certain  classes  of  persons  such  as  minors,  but  is  an 
exceptional  incapacity  created  as  to  the  particular  person,  such  as 
results,  for  instance,  from  a  judgment  declaring  a  person  insolvent, 
or  giving  to  him  a  judicial  adviser — comeil  judicimre.  (C.  A. 
Alex.  6  janv.  1908,  B.  L.  J.  XX,  49.) 

Nor  does  the  rule  apply  where  the  person  who  founds  upon 
his  incapacity  has  induced  the  other  to  contract  by  using  fraudulent 
devices  which  have  led  the  other  to  believe  that  he  had  full 
capacity.  (Aubry  et  Rau,  5th  ed.  4,  p.  42o:  Laurent,  18,  n.  547; 
C.  A.  Alex.  22  fi^vr.  1912,  B.  L.  J.  XXIV,  164.) 

Neither  the   French  Code  nor  the  Egyptian,  in  dealing  with 
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the  capacity  to  eontnut,  makes  any  reference  to  natural  in- 
capacity. (B.-L.  et  Barde.  1.  n.  228:  Capitant.  Infrodndion, 
3rd  ed.  p.  UO. » 

The  code  thinks  it  unnecessary  to  state  that  there  can  be  no 
contract  unless  both  parties  possess  natural  capacity.  This  is, 
as  the  Court  of  Appeal  of  the  Mixed  Courts  expresses  it,  "a 
primordial  condition."  (See  C.  A.  Alex.  6  avril  1899.  B.  L.  J. 
XI.  ITfJ.'i  What  is  meant  by  natural  incapacity  must  be 
explained. 

Natural  incapacity. 

It  is  of  the  essence  of  contra.ct  that  there  shall  be  two  parties. 
Contract  involves  the  meeting'  of  two  minds.  A  lunatic  or  an 
imbi'cili?  or  a  baby  has  no  mind  with  which  to  give  consent. 
And,  though  there  may  be  an  appearance  of  a  contract  between 
such  a  person  and  a  capable  party,  there  is  in  truth  no  contract 
because  there  are  not  two  parties.  The  code  does  not  find  it 
necessary  to  say  anything  about  this  because  it  is  implied  in  the 
very  nature  of  contract. 

The  person  subject  to  a  natural  incapacity  being  unable  to  give 
any  consent,  a  contract  between  him  and  another  can  never  come 
into  existence. 

Or,  perhaps,  a  more  correct  way  of  stating  the  case  is  that  the 
lunatic  or  the  imbecile,  or  the  baby  cannot  be  a  party  to  a  con- 
tract at  all.  (See  Toulouse,  21  janv.  1885,  D.  86..  2.  73;  and 
diam-fation  by  M.  Glasson;  Nimes,  29  janv.  1890,  D.  91.  2.  97, 
note  1-4:   Hue,  7,  n.  ')7 :  Demolombe,  24,  n.  81.) 

The  sajne  principh'  applies  to  those  groups  of  interests  or 
mas.ses  of  property  which  enjoy  no  personality,  as  opposed  to  those 
to  which  the  law  gives  a  status,  and  which  are  commordy  called 
moral  persons  or  juristic  persons. 

Whatever  theory  we  adopt  with  regard  to  the  legal  character 
of  the  ownership  in  this  case  is  immaterial  as  regards  this  point. 
According  to  the  traditional  theory,  such  bodies,  for  example,  as 
the  State,  or  as  a  limited  company,  or  as  a  commercial  partner- 
ship, and  even,  according  to  the  recent  French  and  Egyptian 
jurisprudence,  as  a  civil  partnership,  are  fictitious  persons.  (For 
a  full  list,  sex  Cass.  23  fevr.  1891,  D.  91.  1.  337;  B.-L. 
*t  Barde,  1,  n.  237;  Aubry  et  Kau,  5th  ed.  1,  p.  268.  For 
references  upon  the  dispute  among  the  authors  as  to  the  per- 
sonality of  civil  partnerships,  see  D.  N.  C.  C.  art.  1832,  nos.  136 
seq. ;  Michoud,  Tln'orie  df  la  Persomudife  Morale,  1,  p.   153. 
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As  to  commercial  pai-tnerships.  Tliallei-,  Traite  Elem.  de  Droit 
Commercial  4th  ed.  p.   168;    and,  for  Egyptian  jurisprudence. 

p.  341,  supra-) 

These  moral  persons  can  hring  and  defend  actions  in  their  own 
name,  can  litigate,  even  with  their  own  members,  and  their  pro- 
perty belongs  not  to  the  members  but  to  the  fictitious  person,  and 
so  on.  According  to  many  modern  authorities,  this  is  an 
unscientific  view  of  the  matter,  and  it  was  unnecessary  to  invent 
the  theory  of  fictitious  or  juristic  personality. 

It  is  maintained  that  the  property  belongs  to  the  members  of 
these  groups,  but  is  held  by  them  collectively,  and  has  to  be 
administered  by  the  appropriate  machinery.  Planiol,  among 
other  recent  writers,  adopts  this  view,  and,  therefore,  quite 
logically,  he  places  the  law  dealing  with  these  groups  of  interests 
under  the  law  of  property  and  not  under  the  law  of  persons. 
Instead  of  individual  ownership  we  have  here,  upon  this  theory, 
collective  ownership,  but  the  owners  must  always  be  natural 
persons,  though  the  ownership  is  exercised  in  a  special  manner. 
(I,  n.  3005.  See  Saleilles,  R.,  De  la  personnalite  juridique, 
Paris,  1910  ;  Demogue,  R.,  Notions  Fondamentales  da  Droit 
Prive,  p.  352.} 

But,  whether  we  adopt  the  new  theory  or  not,  tlie  practical 
result  is  the  same.  The  group  of  interests  to  which  the  law  has 
given  a  status— the  juristic  person,  if  we  retain  the  old  termi- 
nology, can  make  a  contract  through  those  natural  persons  who 
by  law  are  entitled  to  represent  it. 

But  a  group  of  interests  or  collection  of  individuals  to  which 
no  legal  status  has  been  given  cannot  sue  or  make  a  contra,ot. 
For  example,  a  football-club  or  a  literary -society,  unless  corporate 
existence  has  been  given  to  it  by  the  law,  has  no  legal  status. 
Such  a  group  has  no  existence  visible  to  the  eyes  of  the  law,  and 
if  its  officers  make  a  contract,  the  question  how  far  the  members 
are  liable  mider  the  contract,  or  whether  they  are  liable  at  all,  is) 
simply  a  question  of  agency,  and  depends  upon  the  answer  to  the 
question  what  authority  did  they  give  to  these  officers  to  pledge 
their  credit.  (See  Aubry  et  Rau,  5th  ed.  1,  p.  278;  Hue,  7, 
n.  57:  Oaas.  2  janv.  1894,  D.  94.  1.  81:  C.  A.  Alex.  30  mai 
1903,  B.  L.  J.  XV,  324., 

If  a  contract  purports  to  be  ma.de  on  behalf  of  such  a  grou}., 
there  is  in  reality  no  contract  because  there  are  not  two  parties. 

Under  a  recent  French  law  such  a  body  may  easily  acquire  a 
status  as  an  association.       Loi  d><  I'V  jidlf.  1901,  art.  5.     See- 


350  'HE  LAW  OF  OBLIGATIONS. 

Pkniiol,  -2.  n.  OOlo:   D.  N.  V.  C.  ait.  1832,  nos.  106  seq.,  and 
;h.  IV,  p.  652.  n.  48.) 

Status  for  certain  purposes  only. 

But,  further,  in  regard  to  groups,  such  as  limited-liability  com- 
panies— societes  anonymes — -although  a  legal  status  is  given  to 
them  it  is  a  st<itns  for  certain  purposes  only.  A  natural  person, 
if  possessed  of  fuU  capacity,  can  do  anything,  and  can  make  any 
contract  which  is  not  specially  prohibited  by  law.  But  a  com- 
pany, or  any  other  juristic  person,  exists  only  for  certain  detinite 
purposes,  and  enjoys  the  protection  of  the  status  given  to  it  by 
the  law,  only  so  long  as  it  act^  within  the  limits  prescribed  for  it. 

Laurent  proposed  an  amendment  of  C.  C.  F.  533  in  a  draft 
revision  of  the  Civil  Code  in  these  terms:  Les  corporations  n'ont 
<V(wtrcs  droits  que  ceiix  qui  leur  sont  conferes  par  Vacte  dHncor- 
poration.  En  dehors  de  leur  destination  legale,  elles  n'ont  pas 
d'existence  aux  yeii^  de  la  loi.  {Principes,  I,  nos.  299  seq., 
11.  ]i.  197.  Cf.  Ducrocq,  Droit  Administratif ,  7th  ed.  6, 
n.  2226.) 

Some  French  Avriters  deny  that  the  moral  person  has  only  a 
restricted  capacity,  and  prefer  to  say  that  it  has,  in  principle,  a 
general  capacity  though  it  can  use  its  funds  only  for  the  pur- 
poses of  carrying  out  the  objects  for  which  it  exists.  (Alichoud, 
Dr  la  Personnalite  Morale.  2,  ])]i.  112  seq.  and  pp.  142  seq.) 

Thi>  is  commonly  called  ihe  theory  of  specialiie.  As  M. 
Oapitant  expresses  it:  Chaque  persomie  mwaJe  est  specifdisee, 
en  rue  d'lin  hut  a  atteAndne;  c'est  par  exemp/le,  un  Jwpital,  un 
fjureau  de  hienfaisatme,  une  societe  de  secours  mutuels,  un  mont- 
de-piete;  une  caisse  d'epargne.  Son  champ  d'activite  est  done 
a  Vavanee  delimite  par  ses  statuts  ou  par  la  nature  de  sa  fonction. 
Tous  les  uctes  qu'elle  fait  doivent  tendre  a  la  realisation  de  son 
oh  jet.  Elle  ne  pent  dbnc  pas  sortir  de  ce  cadre  dans  lequel  elle 
4'st  placee ;  elle  ne  peut  pa^s  emploijer  s<t  capacite  a  jaire  autre 
chose,  a  poursuivre  d' autre  hut  que  le  4en  propre.  (Intro- 
duction, 3rd  ed.  p.  204.  See  Michoud,  I.e.;  Cass.  19  juin  1908, 
S.  1910.  1.  57,  1).  09.  1.  21.  Cf.  Civ.. 18  oct.  1910,  I).  1912. 
1.   233,  and  the  note   by   \l.   Appleton.) 

From  the  practical  point  of  view  it  makes  no  difference  which 
of  these  explanations  we  adopl.  Ixit  the  former  appears  to  b(>  the 
better  of  the  two. 
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Analogous  rule  in  English  law. 

In  the  English  Li.w  there  has  heen  a  similar  dili'erence  of  opinion 
as  to  the  true  theory.  Some  authorities  have  held  that  acts  done 
in  excess  of  the  powers  given  expressly  or  by  implication  to  the 
nioriil  person,  acts  ultra  vires,  to  use  tlie  consecrated  term  of  the 
English  law,  are  simply  not  the  acts  of  the  corporation  at  all. 
As  corporate  acts  they  are  inexistent. 

The  corporation  has  not  the  capacity  to  make  them. 

It  is  a  case  of  incapacity  to  contract  rather  than  of  illegality, 
and  the  corporation  is,  as  it  were,  non-existent  for  the  purpose 
of  such  contracts.  (See  per  Lord  Caims  in  Riche  v.  Ashbvry 
earriage  Company,  1874,  L.  K.  7  H.  L.  at  p.  672;  44  L.  J.  Ex. 
185,  197.) 

Thi.s  view  is  now  more  generally  accepted.  (Pollock,  fon- 
tracts,  8th  ed.  p.  133;  Anson,  Contracts,  14th  ed.  p.  150.) 

The  other  and  less  sound  view  is  that  the  corporation  having 
general  capacity  can  do  any  acts,  except  such  as  are  impossible 
OAving  to  its  immaterial  nature,  and,  therefore,  the  acts  Avhich  are 
ultra  vires  are  the  acts  of  the  moral  person. 

If  the  law  treats  them  as  void  it  is  because  they  are  proliibited 
acts  and  not  because  of  a  defect  of  capacity. 
'    (See   for   discussion,    Pollock,    I.e.;    Salmond,    Jurisprudence, 
5th  ed.  p.  290;  Terry,  Prinmpies  of  Anglo-American  Law,  s.  118; 
Holland,  Jurisprudence,  '^i\\  ed.  p.  321.) 

Illustrations  of  incapacity  of  moral  persons. 

A  company  which  has  been  created  for  the  pui-pose  of  con- 
structing and  operating  a  railway  has  a  legal  status  for  those 
purposes  only,  though  this  no  doubt  involves  the  power  to  do 
various  tbings  which  are  ancillary  to  the  carrying  on  of  the  under- 
taking. But  such  a  company  could  not,  for  instance,  work  a 
gold  mine,  unless  special  powers  to  do  so  had  been  given  to  it. 
When  a  juristic  person  enters  into  a  contra,ct  which  is  incom- 
patible with  the  end  for  which  it  was  created,  to  use  the  termi- 
nology of  Frencb  writers,  or,  as  English  lawyers  express  it,  when 
the  act  is  ultra  vires,  the  contract  which  it  makes  is  null  for 
want  of  capacity  to  make  it.  We  may  say  in  this  case  also  that 
there  is  no  contract  because  there  are  not  two  persons  present. 
It  is  true  that  there  is  a  group  which  is  visible  in  the  eyes  of  the 
law  but  it  is  not  visible  for  this  particular  contract.     The  in- 
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capacity  of  the  juristic  person  to  act  outside  its  scope  may  ba 
assimilated  to  the  natural  incapacity  of  ceitain  human  beings. 

Different  where  act  is  compatible  with  the  object  for  which 
the  moral  person  exists  but  needs  special  authority. 

It  is  ililierent  when  tlie  contract  is  within  the  objects  for  which 
the  juristic  person  was  created,  but  is  one  foi'  wliich  some  special 
authorisation  is  pi-escribed  by  law.  For  iustaucc,  a  municipal 
corporation  or  other  public  body  may  be  allowed  to  make  certain 
contracts',  but  only  subject  to  their  appro\al  by  a  goxernment 
department. 

In  such  a  case  the  coi^poration  may  be  said  to  be  in  a  similar 
position  to  that  of  a  minor  whose  act  is  valid  if  approved  of  by 
his  tutor.  (See  B.-L.  et  Barde,  1,  n.  237.  and  authorities  in 
D.  X.  ('.  C.  art.  11-24.  n.  143;  Cass.  18  oct.  1910.  D.  1912.  1. 
233. 

Legal  incapacity. 

Thi^:  may  be  incapacity  to  own — incapacilt  dr  joiiissauce — where 
there  is  a  provision  of  law  for  prohibiting  a  person  from  owning 
property.  Thus  in  the  old  French  law  a  person  who  was  civilly 
dead,  for  example,  a  monk  or  a  nun  who  had  taken  perpetual, 
VOW'S,  was  in  this  position.  (VioUet,  Histoire  du  Droit  Civil 
Francois.,  2nd  ed.  p.  284;  Brissaud,  History  of  French  Private 
Law,  in  Continental  Legal  History  Series,  p.  880;  Aubry  et  Ran, 
5th  ed.  1,  p.  529.) 

There  is  no  longer  any  case  in  the  French  or  in  the  Egyptian 
law  in  which  a  natural  person  is  under  an  absolute  incapacity 
of  thi^  kind.  But  there  are  various  cases  of  relative  incapacity. 
As  examples  may  be  given  that  of  the  tutor  who  cannot  buy  the 
property  of  the  ward,  and  that  of  the  judge  wlio  cannot  buy  a 
litigious  right  in  the  jurisdiction  where  he  exercises  his  functions. 
(C.  C.  E.  258,  257/325,  324;  C.  C.  F.  1597,  1596.) 

But  the  most  important  cases  of  legal  incapacity  are  eases  not 
of  incapacity  to  own  rights  but  of  incapacity  to  exercise  rights. 
The  minor  or  the  interdicted  person,  or  the  person  condenmed  to 
hard  labour  or  detention  are  not  incapable  of  owning  [)roperty,. 
but  their  right  to  dispose  of  it  is  restricted.     (C.  Pen.  E.  25/39.) 

Tlie  restriction  is  intended  for  their  benefit,  or  at  least  this  is 
6o  except  in  the  case  of  the  prisoner,  where  the  restriction  is  a 
forfeiture  of  rights  which  forms  a  pai't  of  the  punishment.  Seeing 
that   the  incapacity   is  for  the  prott^ction  of  the  person  who   m 
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declared  to  be  subject  thereto,  it  follows  that  a  contract  into  which 
he  has  entered  cannot  be  attacked  upon  this  ground  by  the  capable, 
person   with   whom  he  contracted. 

The  nullity  is  onh-  relative.  Upon  this  principle  it  is  probably 
correct  to  say  that  a  contract  made  with  a  prisoner  contrary  ta 
his  powers  under  the  Penal  Code  can  be  attacked  by  either  party, 
because  the  restriction  of  his  capacity  is  not  meant  as  a  protection 
for  him.     (See  Beudant,  Fersonnes,  2,  p.  516.) 

This  at  any  rate  i,s  the  view  taken  by  many  writers  on  tlio 
French  law.  (Planiol,  1,  n.  1630;  D.  Rep.  Oblig.  n.  383.) 
In  the  Egyptian  law  it  is  rather  more  difficult  to  reach  this  result. 
C.  C.  F.  1125  sajs  that  persons  capable  of  binding  theniselveis 
cannot  plead  the  incapacity  of  the  minor,  the  interdicted  person, 
or  the  married  w^oman  with  whom  they  liavc  contracted,  whereats, 
C.  C.  E.  132/192  is  quite  general  in  saying  that  capable  persons 
cannot  plead  the  nullity  of  the  incapable  persons  with  whom  they 
have  contracted. 

But,  probably,  the  courts  would  interpret  this  article  as  applying 
only  to  the  cases  where  the  incapacity  is  a  privilege  and  not  a 
punishment. 

In  the  French  law  the  minor  cannot  g-et  the  contract  set  aside 
without  proof  of  lesion,  tliough  the  interdicted  person,  or  the 
married  woman  does  not  need  to  prove  lesion  in  order  to  have  the 
contract  annulled.     (C.  C.  F.  502,  1305.) 

The  Egyptian  Code  does  not  require  proof  of  lesion. 

The  reason  for  this  difference  no  doubt  is  that  by  the  Moham- 
medan law  acts  performed  by  minors  without  the  assistance  of 
their  tutors  are  divided  into  three  classes,  (a)  injurious,  (b)  merely 
profitable,  and  (c)  neutral.  The  first  are  absolutel}-  null,  and 
cannot  be  ratified  by  the  tutor,  the  second  are  valid  witliout  any 
ratification,  and  the  third  are  vaKd  if  ratified  by  the  tutor.  {Staiuf 
Per&Ofmel,  arts.  :484 — 5.)  The  "neutral"  class  includes  the  im- 
portant synallagmatic  contracts.  So,  as  to  sale  it  is  said,  ''the 
execution  of  selling  and  buying,  which  can  eitiier  be  profitable 
or  not,  depends  on  the  approval  of  the  guardian  till  the  boy  is 
quite  adult,"  that  is  to  say,  18  years  of  age.  (Ibn  Abdin.  Inter- 
pretation of  Eddor  Elmokhtar,  Part  V.) 

Can  a  relative  incapacity  be  pleaded  by  a  third  party? 

This  question  is  not  answered  by  the  codes.  All  that  they* 
say  is  that  the  capable  party  to  the  contract  cannot  set  up  the 
incapacity  of  the   other.     (C.  C.  E.  132/192;  C.  C.  F.  1125.) 

w.  23 
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And  tlu'  Cour  dr  Cassation  lias  hold  that  this  provision  has  no 
application  to  third  parties.  Cctte  disposition  ne  concemc  que 
les  rapports  entre  les  parties  eontractantes . 

[n  the  case  under  consideration  a  moral  person  of  the  public 

law,  namely  a  societe  depwtementale  des  pompes  fimebres,  had 

»  iw?sig-ned  its   monopoly  to  another  company.       The    assignation 

ixKpiired  for  its  validity  the  approval  of  the  government,  and  this 

had  not  been  given. 

The  assignee  claimed  damages  from  a  third  party  on  the  ground 
that  this  third  party  had  conducted  funerals  to  the  prejudice  of 
tilt'  monopoly  given  to  the  plaintiff. 

The  defendant  pleaded  that  the  assignor  was  not  capable  of 
making  the  assignment  without  the  Approval  of  the  government 
and  the  "action  was  dismissed  on  this  ground.  (Cass.  18  oct.  1910, 
D.  1912.  1.  233.) 

The  arrefiste  justly  says,  Lorsqii'une  personne  se  prescnte  en 
justice  pour  redamer  contre  un  tiers  Vex&rcice  d'uu  droit  pre- 
tendu,  Vune  des  conditions  d'exercice  de  son  action  en  justice 
ii^nsisfe  a  avoir  qualite  pour  agir.  S'il  presente  nn  fitre  imparfait, 
v^icie  xoit  par  so)/  incapacife  personnelle,  soit  par  celle  de  mn 
auteur,  il  n'a  pas  qualite  pour  agir,  et  verra  son  action  declnrce 
irrece cable,  sans  menie  qu'elle  puisse  etre  examinee  au  fond,  parce 
qu'il  n'a  pu  justifier  de  sa  qualite.  Lorsque  le  debat  ou  le  sort 
d'un  acte  jxisse  par  un  incapable  se  trouve  interesse  ne  met  pas  en 
presence  les  deux  contractants,  mens  Vun  d'eux  et  des  tiers,  ce 
7i'est  plus  une  question  de  capacite  qui  s'agite,  mais  une  question 
de  (jualite  pour  agir.     Dh  /or.s',  I'art.  1125  e.^t  inappliraldr. 

Return  by  the  incapable  person  of  benefits. 

These  legal  incapacities,  or  restrictions  of  capacity,  being  created 
for  the  protection  of  the  person  whose  freedom  to  contract  is 
limited,  are  Jiot  to  be  taken  advantage  of  by  him  in  order  to 
defraud  others.  The  incapable  person  to  whom  money  or  money's 
worth  has  been  paid  under  a  contract  cannot  get  the  contract  set 
aside  on  the  ground  of  his  incapacity,  and  thereby  relieve  himself 
from  the  necessity  of  pei*forming  what  he  has  promised,  while  at 
the  same  time,  he  retains  the  benefits  which  he  has  receiv(>d,  for 
this  would  be  a  case  of  unjusl  einichment.  ((J.  C.  E.  131/191; 
C.  C.  F.  1312.) 

The  money  or  money's  woi'th  which  has  come  into  liis  pocket 
has  come  there  without  a  cause  and  must  bi'  i-efni'n(x]  if  it  is  still 
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.there.  This  is  a  general  principle  which  applies  to  all  incapable 
persons,  and  it  applies  also  to  moral  persons  when  the  question  is 
whether  they  must  account  for  benefits  which  they  have  received 
under  a  contract  which  it  was  outside  their  power  to  maho. 

The  moral  person  cannot  plead  that  the  contract  was  ultra  vires 
and  retain,  at  the  same  time,  the  beneiit  which  it  has  got  under 
the  contract.  (Req.  19  dee.  1877,  D.  78.  1.  204.  Cf.  Cass. 
23  fevr.  1891,  D.  92.  1.  29.) 

The  Egyptian  codes  state  the  rule  thus:  — 

Persons  withoid  capacity,  >oho  have  procured  the  avoidance 
of  an  ohligutimi  on  the  ground  of  their  incapacitij ,  shall  be  liable 
to  account  for  such  profits  only  as  they  have  derived  froin  per- 
formmme  by  the  contracting  party  having  capacity.  (C.  C.  E. 
131/191.) 

The  French  Code  says  that  the  restitution  by  the  incapable 
party  ne  pent  etre  exige  a  moins  qu'il  ne  soil  prowve  que  m  qui 
■a  etc  paije  a  tourne  a  leur  profit.     (C.  C.  F.   1312.     See  also 

C.  C.  F.  1241.) 

The  case  is  au  application  of  the  general  rule  which  does  not 
allow  an  unjust  enrichment,  a  rule  which  will  require  fuller  con- 
sideration in  speaking  of  quasi-contracts. 

The  minor  or  other  incapable  person  is  not  to  be  allowed  to 
enrich  himself  unjustly  any  more  than  a  capable  person. 

But  in  deciding  whether  there  has  been  an  enrichment,  there 
is  an  important  distinction  between  incapable  persons  and  capable 
persons.  When  a  payment  is  made  to  a  capable  person  he  is 
always  enriclicd. 

The  money  is  always  in  rem  version,  to  use  the  classical  phrase. 
-For  example,  a  borrower  possessing  full  capacity  cannot  plead 
that  he  did  not  beneht  by  the  loan. 

If  he  got  the  money  he  derived  a  proht,  although  he  may  have 
thrown  the  money  into  the  Nile  the  moment  afterwards. 

But  when  the  payment  is  made  to  a  creditor  who  is  by  law 
incapable  of  receiving  it  the  presumption  is  that  it  did  not  "  turn 
-to  his  profit."  The  onus  lies  on  the  other  party  to  displace  this 
presumption.  (Larombiere  on  art.  1312,  n.  6;  Demolombe,  29, 
n.  174;  Cass,  ler  juin  1870,  D.  70.  1.  432;  Req.  7  juillet  1879, 

D.  1880.  1.  61.) 

The  incapable  person  is  not  necessarily  the  richer  by  the  mere 
fact  of  having  received  the  payment.  For  he  may  have  squandered 
it  in  folly.  And  it  is  precisely  because  his  incapacity  makes  such 
foil}'  probable  that  he  is  protected  by  the  law. 

23    (2; 
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In  deciding  Avliother  -what  he  has  i-ee-eived  has  turned  to  liis- 
profit  ^ve  must  oxamiue  what  he  did  with  it.  There  is  no  difficulty 
in  deciding  that  if  he  has  anything  in  his  hands  as  the  outcome 
of  the  contract  he  must  return  this.  If  he  has  borrowed  money 
and  has  spent  half  of  it  foolishly,  but  has  still  got  the  other  hal£^ 
in  the  bank,  he  must  restore  what  he  lias  as  a  condition  of  his 
relief.  If  he  paid  with  the  borrowed  money  a  debt  which  he  was 
legallv  bound  to  pay  this  has  turned  to  his  protit .  (Cass.  23  fevr. 
189l/ D.  92.  1.  29;  Paris,  20  janv.  1904,  D.  1906.  2.2-3.) 
And  if  he  has  bought  something  with  the  money  he  must  return; 
this  article,  whether  it  be  of  much  utility  to  the  other  party  or, 
not .  Further,  if  the  incapable  person  has  bought  necessaries  with 
the  money,  or  has  spent  it  in  necessary  repairs  to  immoveables, 
it  is  cleai'  also  that  the  money  has  turned  to  his  profit.  This  will 
be  so  even  if  the  subsequent  profit  has  been  lost  by  a  fortuitous 
event . 

Suppose  the  incapable  person  had  made  necessarj^  repairs  to  a 
house,  and  a  week  afterwards  the  house  was  accidentally  burnt 
down,  when  he  brings  an  action  for  relief  from  the  contract,  the 
other  party  can  plead  that  what  was  spent  for  the  repair  of  the 
house  turned  to  the  profit  of  the  incapable.  (Pothier,  Ohlig. 
n.  504;   Hue,  8,  u.  26.) 

But  let  us  suppose  that  the  incapable  person  has  made  a  use 
of  the  money,  or  whatever  else  he  got  under  the  contract,  which 
was  not  necessary,  though  it  was  reasonable  and  beneficial  to  him 
at  the  time,  and  that,  owing  to  some  accident,  this  profit  is  no 
longer  subsisting  at  the  date  of  the  action.  Perhaps  he  bought  a 
horse  with  the  money,  and,  in  his  circumstances,  this  was  at  the 
time  a  reasonable  purchase,  but  afterwards  the  horse  was  killed' 
by  a  fortuitous  event.  When  the  incapable  person  biings  his 
action,  can  the  other  party  successfully  maintain  that  the  money 
turned  to  his  profit?  Upon  this  question  there  is  a  conflict  of 
French  authority. 

Pothier  says  the  loss  must  be  borne  bv  the  capable  party. 

The  incapable  person  is  not  bound  to  reimburse  any  profit  which 
does  not  remain  in  his  hands  at  the  date  of  the  action  unless  it 
was  spent  in  necessaries.  {Ohlig.  n.  504.  Cf .  Larombiere,  Ohh'g. 
art.  1312,  n.  8.) 

But  most  of  the  recent  writers  are  on  the  other  side.  (B.-L. 
et  Bardc,  2,  n.  1434.  3,  n.  1971:  Aubry  et  Rau,  -Vth  k1.  4, 
p.  256,  note  18. 

The  second  view  is  more  equitable,  and  there  is  nothing  in  the 
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text  of  the  codes  to  exclude  it.     The  articles  do  not  say  that  the 
profit  must  be  still  subsisting. 

It  must  be  carefully  borne  in  mind  that  the  rule  under  dis- 
cussion applies  only  to  oases  of  contract  and  not  to  cases  when 
the  liability  of  the  incapable  person  arises  from  other  sources  of 
obligation,  as,  for  example,  when  something  has  been  done  for 
his  benefit  without  any  contract  at  all,  or  when  his  liability  is 
ior  a  wrong  which  he  has  done. 
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CHAPTER  XVIII. 

INTERPRETATION  OF   CONTRACTS. 

Under  this  heading  the  French  Code  and  the  Code  of  Quebec 
gi\e  nine  rules  which  are  intended  to  assist  the  courts  in  cases 
where  the  meaning  of  a  contract  is  disputed.  (C.  C.  F.  1156 — 
1164:  C.  C.  Q.  1013—1021.:  In  the  Egyptian  Code  these  rules 
are  reduced  to  three,  but  it  is  quite  certain  that  there  is  no  intention 
to  alter  the  law.  (C.  C.  N.  138-140;  C.  C.  M.  199—201.) 
Some  modern  codes  find  it  unnecessary  to  give  any  rules  of  inter- 
pretation but  one.  viz.,  that  in  interpreting-  a  contract  the  court 
is  bound  to  give  effect  to  the  real  intention  of  the  parties.  So  the 
German  Code  says:  Contracts  are  to  be  interpreted  in  the  manner 
in  which  the  good  faith  and  mutual  confidenee  of  the  parties 
require,  taken  in  connection  mth  the  usages  admitted  in  such 
affairs  (art.  157.  Cf.  art.  133).  And  the  Swiss  Code  of 
Obligations  says:  In  order  to  appreciate  the  form  and  the  clauses 
of  a  contract  it  is  necessary  to  search  for  the  real  and  common 
intention  of  the  parties  and  not  to  adhere  literally  to  the  inexact 
expre.ssicms  or  terms  of  which  the  parties  may  have  made  use 
either  in  etror  or  in  order  to  disguise  the  true  nature  of  the  agree- 
ment (art.  18). 

All  contracts  require  good  faith. 

The  French  law,  as  elsewhere  stated,  does  not  distinguish,  as- 
the  Roman  law  did,  between  contracts  stricti  juris  and  contracts 
bo7ioi  fldei.  In  all  contracts  the  jjarties  are  bound  to  show  good 
faith.  {Infra,  p.  380,  and  infra,  2,  p.  3.)  Les  convention 
Ugalement  formees  .  .  .  doivent  etre  executees  de  honne  foi. 
(C.  C.  F.  1134.)  Neither  of  the  parties  is  allowed  to  neglect 
the  interest  of  the  other.  So  if  a  seller  voluntarily  delays  to  call 
upon  the  buyer  to  take  delivery  of  the  thing  sold,  and  this  causes 
damage,  he  is  violating  this  elementary  principle.      //  est  con- 
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traire  a  la  hoyine  foi  qui  doit  prexider  a  I'cxcrcice  den  droits  de 
permettre  a  tin  creancier  d'aggraver  la  condition  de  mn  dehiteur 
en  temporisant  arant  d'exiger  Vexeoutian  dii  contrat.  .  (C.  A. 
Alex.  11  avr.  1917,  B.  L.  J.  XXIX,  360.) 

It  is  an  iinpJicd  term  of  all  contracts  that  neitlicr  party  will  do 
anything  which  will  prevent  him  from  fullilling  his  own  obliga- 
tion, or  which  will  prevent  the  other  party  from  performing  his 
part  of  the  contract.  As  an  illustration  of  this  principl(\  when, 
under  the  contract,  one  of  the  parties  has  obtained  confidential 
information  as  to  the  business  of  the  other,  it  is  a  breach  of 
contract  for  him  to  make  use  of  this  information  for  his  owiii 
purposes  and  against  the  interest  of  the  other  party.  In  one  case 
a  contract  was  made  between  a  manufacturer  and  a  merchant  under 
which  the  merchant  ^^■as  to  sell  the  manufacturer's  goods.  Under 
this  contract  the  merchant  was  initiated  into  all  the  business 
relations  of  the  manufacturer  and  brought  into  connection  with 
all  his  customers.  Instead  of  encouraging  them  to  buy  the  good^s 
of  the  manufacturer  he  recommended  them  to  buy  a  similar  article 
made  by  another.  This  was  held  to  be  a  breach  of  the  implied 
contract — contmire  mix  oI)lig.afions  impiicitcs  que  la  J)Oune  foi  ef 
rSqiiite  faimient  deriver  de  ta  eonvention  interuenue.  (Cass.  2 
janv.  1901,  D.  1901.  1.  24.)  In  a  Quebec  case  where  a  manu- 
facturing chemist  undertook  to  make  pills  for  a  druggist  from  a 
prescription  supplied  by  the  latter,  this  was  held  to  imply  that 
he  would  not  make  the  same  pills  for  other  parties,  using  as 
samples  the  pills  made  for  the  plaintiff.  (Wampole  v.  Simard, 
1905,  29  Canadian  Supreme  Court  Repoits,  160.  R.  J.  Q.  28 
S.  C.  122.) 

Same  rule  in  English  law. 

The  English  law  admits  the  same  principle.  "  It  is,  I  think, 
clearly  established  as  a  general  proposition  that  where  t^^■o  persons 
have  entered  into  a  contract,  the  performance  of  which  on  one  or 
both  sides  is  to  extend  over  a  period  of  time,  each  contracting  party 
is  bound  to  abstain  from  doing  anything  which  will  prevent  him: 
from  fulfilling  tlie  obligations  which  he  has  undertaken  to  dis- 
charge.' (Lord  Alverstone,  C.  J;,  in  Ogdenx,  TJni .  v.  Xehon, 
1903,  2  K.  B.  297,  72  L.  J.  K.  B.  767,  769.  Cf.  Brace  v. 
Calder,  1895,  2  Q.  B.  253,  64  L.  J.  Q.  B.  582;  Indihald  v. 
Western  Neilgherry  Coffee  Coy..  1864,  17  C.  B.  N.  S.  733, 
142  R.  R.  603.    See  infra,  2,  p.  341.) 
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Disclosure  of  trade  secret  as  illustration  of  this  rule. 

Ill  tho  English  l;nv  a  i>ood  illustration  oF  tlic  rule  is  the  practice 
of  irrantiug  an  injumtion  to  restrain  tho  disclosuro  of  a  trade  secret 
when  this  is  a  breach  of  faith. 

Thus  the  court  will  restrain  an  ex-scr\ant  Ironi  puhlishini:  or 
divulging  anything  which  has  been  communicated  to  him  in  con- 
fidence; or  under  a  contract  by  him,  express  or  implied,  not  to 
do  so;  and,  generalh',  from  making  improper  use  of  information 
obtained  in  the  course  of  a  confidential  employment;  also  from 
using  to  his  late  master's  detriment,  information  and  knowledge 
surreptitiously  obtained  from  him  during  the  term  of  service. 
{Amber  Size  Co.  v.  MenzrJ,  1013,  2  CI..  -239.  82  D.  J.  Ch. 
573.     Cf.  Cases  in  Copinger  on  Copi/rir/Itf.  -"ith  ed.  p.  3o. 

Large  number  of  cases  on  interpretation. 

The  subject  of  the  interpretation  of  contracts  is  one  of  the 
greatest  practical  importance.  A  large  proportion  of  the  cases 
which  occupy  the  courts  will  always  be  questions  as  to  the  meaning 
of  a  particular  contraet .  But  the  solution  of  each  of  these  questions 
must  depend  upon  the  terms  of  the  particular  contract,  taken  in 
connection  with  the  circumstances  in  which  it  was  made.  No 
rules  can  dispense  the  courts  from  discharging  their  primary  duty 
of  giving  effect  to  what  the  parties  intended.  It  is  clear,  there- 
fore, that  such  rules  as  are  given  in  the  codes  are  not  intended  to 
be  imperative  directions,  which  the  courts  are  bound  to  follow 
even  against  their  better  judgment,  but  are  meant  to  be  guides 
of  which  the  courts  may  make  .use  if  they  find  it  expedient. 
(B.-L.  et  Barde,  1,  n.  552;  Cass.  16  fevr.  1892,  D.  92.  1.  248.) 
If  this  consideration  is  borne  in  mind  thf  rules  stall  d  in  th& 
French  Code  are  well  worth  explaining.  The  principles  which 
they  lay  down  are  principles  of  common  sense  by  which  a  court 
will  rightly  be  guided  when  the  contract  itself  is  ambiguous  or 
uncertain.  But  there  is  after  all  only  one  fundamental  rule  of 
interpretation,  and  it  is  expressed  in  sufficiently  correct  language 
in  the  article  of  the  Egyptian  Code  which  provides  Agreement^, 
ichalever  may  be  the  literal  meaning  of  the  terms  used,  must  be 
consfnied  according  to  the  purpose  which  the  parties  appear  to 
havf  had  in  vie.iv,  and  the  nature  of  the  r-ontract,  and  al.^o  acrord- 
■img  to  (ustmn  (C.  C.  E.  138/199);  though  the  word-s  at  the 
end  of  the  ai-ticle  in  the  Egyptian  Code  would  have  been  clearer 
if  it  had   been   said   that   it  was  onlv  in  case  of  doubt  that   the 
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courts  were  to  cousidor  the  custom.      The  nine  rules  whi-h  the 
French  Code  gives  are  taken  from  Tothier,  who  gives  In  addition 
three  others  which  the  French  legishitor  did  not  think  it  worth 
while  to  reproduce,  and  the  best  commentary  on  the  French  articles 
is  still  to  be  fovnid  in  Pothier's  Treatise,  from  which  thov  were 
borrowed.     iOhlig.  nos.  91  to  102.)     But  before  explaining  the 
rules  it  will  be  well  to  make  two  pndiminary  observations:  (1     It 
may   be  disputed  whether  there  is  any  contract  at  all.      If   so, 
this  preliminary   matter  has  to  be  decided  by  the  court  before 
any  question  of  interpretation  arises.      The  evidence  may  show 
that  there  was  no  ccmsensus  in  idem  upon  the  principles  already 
explained  in  speaking  of  the  formation  of  contracts.      (Snpra, 
pp.   186  seq.)     Or  it  may  show  that  although  the  terms  of  tlie 
aoreement  were  settled,  the  parties  had  agreed  that  the  contract 
should  be   put   in   w^-iting,    and   that    this   had  not    been   done. 
Ill   this  case   the  intention   of  the   parties  may  have   been  that 
there  was   to    be   no    contract   until    the   writing  was    executed, 
and   until   that   was   done   either   of    them    might  resile.      And 
according  to   some    French    authorities    there    is    a    presumption 
to  this  effect   when   the    parties  have    expressed   their  intention 
to   put    the    contract    in    writing,    and    the    party    who    ^\ishe6 
to  show  that    there  was  a  completed    contract    in    spite  of  this 
agreement  has  the  burden  of  proof.     At  any  rate,  this  will  be  so 
when  the  only  agreement  between  them  is  verbal,  though  it  may 
be  otherwise  when  they  draw  up  a  provisional  Avriting  with  the 
understanding  that  it  is  to  be  replaced  by  a  more  formal  document. 
(Demolombe,    24,    n.    36.)      But,    according    to    the    prevailing 
opinion,  the  presumption  is  that  the  parties  intended  to  be  bound 
bv  the  verbal  or  informal  agreement,  ,and  made  provision  for  the 
more  formal  document  merely  in  order  to  secure  better  evidence 
of  what  they  had  agreed  upon.     It  is,  of  course,  not  denied  that 
the  parties  may  have  intended  to  postpone  the  binding  effect  of 
their  agreement  until  the  writing  had  been  executed,  and  that 
if  this  intention  appears  it  must  receive  effect.      (B.-L.  et  Saignat, 
Tente,  n.  186;  D.  N.  C.  C.  art.  1582,  n.  234;  Planiol.  2,  n.  974. 
Cf.  German  Code,  art.   154.)     In  such  a  case,  therefore,  if  the 
writing  was  never  executed,  the  result  of  the  examination  would 
be  to  show^  that  there  was  no  contract  at  all. 

(2)  Where  it  is  established  that  the  contract  exists  and  the 
intention  of  the  parties  is  clear  there  is  no  room  for  interpretation. 
It  is  nol:  for  the  court  to  vary  the  contract  whifli  the  parties  have 
made.     It  is  the  duty  of  the  court  to  enforce  the  contract  as  it 
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stuiuls;.  unless  it  is  challcugeable  upon  sonu"  legal  ground,  such  a& 
that  it  is  oontiary  to  public  policy,  or  that  the  party  against  whom 
it  is  sought  to  be  enforced  consented  to  it  in  error  or  in  consequence 
of  fraud  or  violence.  Where  theie  is  no  legal  ground  of  challenge 
the  simple  duty  of  the  court  is  to  (Miforce  the  contract  as  it  stands,, 
however  inequitable  it  may  appear  to  be.  This  point  has  been 
already  noticed  in  discussing  contracts  against  public  policy. 
{Supm,  p.  106.)  Le^  iribmum.r  n'oiif  aucun  pouroir  pour  tnodi- 
prt\  menu-  sonii  prctcxtc  d'equifc,  Irs  eouvcnfions  libremntt  con- 
senties  pur  Ics  jxirlirs  on  -jiojir  //  djouter  dm  HtipididiouH  nmwelles : 
lis  i(r  peiiP(  nf  que  jairr  (fhservcr  ces  eour('uiio)ix.  (C.  A.  Alex.. 
3  juin  18}H;.  B.  I..  .) .  VIH.  31-3.;  The  language  of  Sir  G. 
Jesseh  M.  K.,  in  an  Knglish  case  is  equally  sound  in  th(>  French 
law.  ■'  If  there  is  one  thing  which  more  thaJi  another,  public 
policy  requires,  it  is,  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  contracting,  and  that 
their  contracts  when  entered  into  freely  and  voluntarily  shall  be 
held  sacred,  and  shall  be  enforced  by  courts  of  justice."  {Frint- 
inci  aud  Numerical  Rer/isfermg  Co.  v.  Sampwn,  1875,  L.  R.  19' 
Eq.  at  p.  465,  44  L.  d  .  Ch.  705.)  This  primary  duty  of  the 
courts  is  affirmed  in  numerous  cases  and  is  a  thoroughly  established 
rule.  ;B.-L.  et  Barde,  1.  n.  556:  D.  N.  C.  C.  art.  1156.  n.  1; 
C.  A.  Alex.  22  dec.  1897,  B.  L.  J.  X,  56;  C.  A.  Ah'x.  3  juin 
1S96.  B.  L.  J.  VIII,  313;  C.  A.  Alex.  13  juin  1894,  B.  L.  J. 
VI,  345.  It  is  so  im])ortant  that  it  will  l)e  well  to  give  one 
or  two  illustrations.  An  insurance  conq)ai)y  appointed  an  agent, 
V,  on  these  terms:  "  Tlie  conqmny  expressly  reserve  the  right  to 
revoke  the  mandate  and  appoint  .another  agent  for  any  reason 
whatever,  and  without  any  previous  notice,  and  in  that  case  the 
said  V  or  liis  representatives  shall  hav(>  no  claim  to  any  indemnity 
whatever.  Notwithstanding  this  clause,  V,  being  dismissed,  sued 
for  damages,  and  was  awarded  them.  The  C-ourt  of  Cassation 
in  quashing  this  judgm(>nt  said  no  question  ol"  interpretation  arose. 
The  rule  laid  down  in  C.  C.  F.  1156  that  the  court  must  not: 
adhere  to  the  literal  meaning  of  the  contract,  "  is  made  only  for 
cases  where  the  imaning  <ir  the  chiuses  oF  the  contract  is  doubtful 
and  requir<-s  interpretation.  Bnt  to  allow  the  judge  to  substitute 
the  alleged  intention  of  the  parties  in  the  place  of  a  clause  which 
presents  neither  obscurit\  nor  ambiguity  would  be  manifestly 
to  invest  the  court  with  the  right  to  alter  and  even  to  change  the 
character  of  the  agreement."  ((Jass.  10  nov.  1891,  D.  92.  1 .  406.) 
Upon  this  principle  the  courts  are  jiot  entitled,  as  a  troneral  rule. 
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to  allow  a  debtor  lo  peri'onu  his  eontract  per  eqidpoUens,  i.e.,  by 
giving  or  doing  something  other  than  that  which  was  promised, 
though  this  may  be  equally  beneficial  to  the  creditor.  {Injni, 
2,  p.  451.)  It  is  no  real  exception  to  this  ride  that  the  delator 
is  allowed  to  perform  his  contract  in  this  way  by  an  equivalent 
when  the  parties  appear  to  have  contemplated  thi;s  possibilit\^ 
Thus,  if  payment  is  stipulated  in  louis  d'ar,  it  may  be  made 
in  some  other  currency  if  it  appears  that  the  parties  had 
no  intention  to  make  the  payment  in  loim  d'or  essential.  As 
the  court  cannot  vary  unambiguous  agreements  they  have  in 
principle  no  power  to  fix  a  term  of  payment  if  the  parties  have 
not  done  so.  The  circumstances  of  the  case  may  show  that  execu- 
tion was  intended  within  a  certain  delay.  If  grain  is  bought  for 
seed  and  this  is  known  to  the  seller  it  is  clearly  intended  that  he 
shall  deliver  it  before  the  period  of  sowing  has  passed.  (C.  A. 
Alex.  11  avril  1917,  B.  L.  J.  XXIX,  360.)  But  in  obligationg 
to  give  or  to  do  if  the  parties  have  fixed  no  term  of  payment  this 
cannot  be  because  they  intended  the  debtor  to  be  able  to  delay 
performance  indefinitel}^  They  must  have  contemplated  ])er- 
formance  within  a  reasonable  time,  and,  therefore,  the  court  will 
not  be  varying  their  intention  if  it  decides  what  time  is  to  be 
considered  as  reasonable  in  the  circumstances.  So,  in  a  Quebec 
case,  where  a  contractor  had  received  advances  upon  a  contract  to 
build  a  house,  and  no  time  Avas  fixed  for  the  completion  of  the 
building,  it  was  held  that  after  he  had  been  put  in  default,  the 
court  had  the  power  to  issue  a  judgment  ordering  him  to  Hnish 
the  building  within  a  certain  delay.  (Begin  v.  Carner,  1907, 
R.  J.  Q.  33  S.  C.  1.)  But  in  contracts  other  than  those  to  give 
or  to  do  the  courts  will  be  very  slow  to  intervene  to  fix  a  term- 


Express  power  to  vary  contract  may  be  given  by  law. 

It  is  of  course  perfectly  competent  for  the  legislator  to  give 
the  courts  the  power  to  vary  contracts  of  a  particular  class  where 
this  appears  to  be  desirable.  Such  a  power  to  reform  or  modify 
a  contract  is  sometimes  found  in  regard  to  contracts  with  money- 
lenders. This  is  so,  for  example,  in  England  under  the  Money - 
lenders  Aets,  1900  and  1911  (63  &  CA  Vict.  c.  51;  1  &  2  Geo.  5, 
0.38).  SeevLeakeon  Contracts,  6th  ed.  p.  538;  Anson  on  Contrar-is, 
14th  ed.  p.  220).  But  apart  from  such  cases  of  special  legislative 
power  being  given  by  particular  enactments,  there  are  a  few  cases 
in  which  the  codes  themselves  relieve  the  courts  from  the  necessity 
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to  which  thov  aro  othoiwise  subject  of  giving  effect  to  the  contract 
a*>  it  stands.  Thus  by  C.  C.  F.  1244,  although  the  time  for  pay- 
ment of  a  ilebt  has  arrived,  the  courts  have  discretion  to  allow  a 
niiHlcrato  iK'hiy  for  paynu'Ut.  but  they  are  told  to  use  this  power 
w  iih  great  reserve.  And  a  similar  power  is  given  in  the  Egyptian 
codes  where  the  courts  are  authorised  in  exceptional  circumstancea 
to  allow  performance  by  instalments,  or  to  fix  a  moderate  delay 
for  payment  if  this  does  not  cause  a  serious  prejudice  to  the 
•creditor.  (.".  C  E.  168  231.;  And  by  another  article  it  is 
pro\ided  that  the  Court  may,  for  serious  reasons,  grant  a  moderate 
extension  of  time  to  the  purchaser  fw  payment  of  the  price  due 
from  him,  subject, if  necessary,  to  the  thing  sold  being  sequestrated. 
Only  one  such  extension  of  time  can  be  granted.  (C.  C.  E. 
3;)3  414.  The  Egyptian  courts  have  uniformly  held  that  the 
p<)W(>r  to  grant  delay  under  these  articles — delai  de  grace — is  one 
which  must  be  exercised  with  extreme  caution,  only  in  exceptional 
•cases,  and  when  it  is  not  prejudicial  to  the  creditor.  (C.  A.  Alex, 
n  mai  1011.  B.  L.  J.  XXTII,  315;  C.  A.  Alex.  15  juin  1911, 
B.  L.  J.  XXIII,  368.  See  w/m,  2,  p.  452.)  There  is  another 
■case  where  the  Egyptian  Code  gives  express  power  to  modify 
an  agreement.  Tliis  is  by  the  provision  that  in  the  case 
of  mandate  the  remuneration  agreed  upon  by  the  parties  may 
be  revised  and  modified  by  tlie  court.  (C.  C.  E.  514/^628.) 
The  French  Code  does  not  contain  any  article  expressly 
giving  a  power  of  this  kind.  But,  nevertheless,  the  courts  hold 
that  such  a  powder  exists,  and  they  are  in  the  habit  of  reducing 
the  reniuiifralion  promised  to  a  mandatary  when  it  appears  to 
them  excessive.  (Cass.  27  janv.  1908,  D.  1908.  1.  155.)  Many 
writers  deny  that  under  the  French  Code  the  courts  have 
any  such  power  in  the  absence  of  any  fraud  on  the  part  of  the 
mandatary.  (B.-L.  ot  Wahl,  Contrats  Alfkifoires,  n.  738;  Planiol, 
2.  n.  2236;  Note  to  D.  90.  2.  281,  remuneration  of  advocate; 
1).  X  C.  C.  art.  1999,  n.  152.)  It  is  indeed  very  difficult  to 
understand  upon  what  ground  the  French  courts  claim  the  power 
to  modify  a  contract  of  this  kind  while  admitting  that  in  other 
eases  they  are  bound  to  give  effect  to  the  agreement  of  the  parties. 
Probably  the  explanation  is  historical.  In  the  Roman  law 
mandate  was  essentially  gratuitous,  and  anything  paid  to  the 
mandatJiry  wa,s  looked  upon  as  in  the  nature  of  a  present.  It 
was  freqiiriitly  ai'ranged  between  the  parties  that  the  niaiKhitary 
was  to  receive  some  recognition  of  this  kind.  But  if  tiie  pr(>sent 
so  stipulated  was  of  a  considerable  amount  the  magistrate  would 
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order  its  restitution  or  reduction.  (Dig-  17.  1.  oG.  1:  Girard, 
Maniieh  5th  ed.  584.)  But  whatever  mav  be  the  explanation^ 
the  Egj'ptian  Code  is  quite  clear  upon  the  subject,  and  this  article 
forms  the  most  important  exception  to  the  rule  that  contracts 
must  be  enforced  according  to  their  terms.  So,  for  example,  the 
court  may  reduce  a  sum  ])romised  by  a  client  to  his  advocate,  and 
that  even  when  tlie  client  has  given  a  promissory  note  for  the 
amount  before  the  completion  of  the  mandate.  (C.  A.  Alex. 
20  mai  1908,  B.  L.  J.  XX,  240.  See  Halton,  2,  230.)  There 
is  another  case  of  a  much  more  doubtful  character  in  which  the 
Mixed  Court  of  Appeal  has  held  that  it  is  not  bound  to  give 
effect  to  the  stipulations  of  the  parties.  When  the  parties  to 
a  contract  have  stipulated  a  clause  of  penalty,  in  the  event  of" 
breach,  the  courts  have  no  power  to  modify  the  penalty  although 
it  may  appear  to  be  in  the  circumstances  excessive.  (C.  C.  E. 
123/181:  C.  C.  F.  1152;  B.-L.  et  Barde,  2,  n.  1373.  Infra, 
2,  p.  392.)  But  when  there  has  been  a  breach  of  the  contract,  but 
it  is  a  breach  which  has  not  caused  the  plaintiff  any  damage  stt 
all.  is  he  still  entitled  to  claim  the  penalty?  According  to  most 
authorities  this  question  must  be  answered  in  the  affirmative. 
(B.-L.  et  Bai'de,  I.e.;  D.  N.  C.  C.  aj-t.  1229,  n.  7.)  But  accord- 
ing to  another  opinion,  the  penalty  being  a  sum  which  is  to  take 
the  place  of  the  damages  suffered  by  the  creditor,  where  there 
are  no  damages  there  should  be  no  penalty.  This  is  discussed 
elsewhere  under  Obligations  with  a  Penal  Clause.  {Infra,  2, 
p.  397.) 

Doubtful  if  such  discretion  should  be  given  to  the  courts. 

It  is  very  doubtful  if  it  is  wise  to  allow  the  courts  such  a  dis- 
cretion to  vary  the  contract  which  the  parties  have  made  bv 
granting  delaj-  for  payment,  or,  in  the  case  of  mandate,  by 
reducing  the  renmneration  fixed.  Probably  it  is  more  in  accord- 
ance with  public  policy  that  persons  of  full  age  and  eapaeity 
should  be  absolutely  bound  by  their  contracts  and  that  the  courts 
should  have  no  power  to  intervene  unless  the  contract  is  challenge- 
able upon  some  definite  legal  ground  such  as  fraud.  The  Civil 
Code  of  Quebec  does  not  give  to  the  courts  any  such  discretionary 
power  as  is  permitted  by  the  French  and  the  Egyptian  Codes,  nor 
is  such  power  given  by  the  Swiss  Code  of  Obligations  or  by  the 
'German  Code.  The  German  Code,  however,  contains  a  very 
important  provision  of  a  more  general  character  which  gives  the 
courts  a  considerable  power  to  control  contracts  of  a  usurious  or- 
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aji  oxorbitanl  natiiie.  UikUt  this  aiticle  a  eoutract  is  null  ah 
aillin  uiul.M  which  one  of  the  parties  by  taking  advantage  of  the 
iKrt-ssity.  the  frivolity,  or  the  inexperience  of  another,  has  obtained 
from  liini  a  proniise  or  a  payment  of  money  or  money's  worth 
which  in  the  cireumstances  was  altogether  disproportionate  to  that 
-svhifh  was  promised  or  given  in  return  (art.  138).  If  it  is 
do^arable  to  allow  the  courts  to  interfere  with  contracts,  and 
*«vrpeeially  with  usurious  contracts,  a  provision  in  some  such  terms 
as  these  would  seem  best  to  meet  the  necessities  of  the  case. 

The  English  courts  have,  in  addition  to  their  powers  under 
the  Money-lenders  Acts  which  have  been  mentioned  above,  a  dis- 
-cretion  to  refuse  to  enforce  pierforniance  of  a  contract  which  appeai-s 
to  have  been  obtained  by  what  is  called  "  undue  influence."  The 
presumption  of  such  undue  influence  is  raised  by  certain  parental 
or  fiduciary  relations  between  the  parties.  The  subject  has  been 
briefly  noticed  earlier  under  the  liead  of  Violence.  (See  supra, 
p.  306;  Anson,  Contracts,  14th  ed.  p.  218;  Pollock,  Cmitractf^, 
8th  ed.  p.  640.) 

Inadmissibility  of  oral  testimony  to  vary  a  written  contract. 

The  rule  in  civil  cases  that,  whei'e  there  is  a  valid  contract  in 
writing  it  is  not  competent  to  examine  witnesses  to  contradict  it, 
or  to  vary  it  by  proof  that  parties  meant  something  different 
fr<jm  what  they  havi,"  said,  belongs  to  the  subject  of  proof  of 
obligations.      (C.  ('.  F.  1341;  C.  C.  Q.  1234.; 

The  Egyptian  Code  does  not  contain  an  articK>  to  this  erieet^i 
but  it  appears  that  it  was  omitted  merely  as  being  a  self-evident 
proposition.  (C.  A.  Alex.  10  dec.  1891,  B.  L.  J.  IV,  48:  C.  A. 
Alex.  30  jam.  1002.  B.  L.  J.  XIV,  106;  C.  A.  Alex.  2  janv. 
1!J08,  B.  L.  J.  XX,  46;  C.  A.  20  janv.  1914,  0.  B.  XV, 
n.  119.)  The  rule  lia,s  no  apjdication  in  comnicreial  cases. 
(('.  (;.  F.  1341;  Larombiere,  art.  1341,  nos.  36,37;  1).  N.  C.  C. 
art.  1341,  n.  162.  See  0.  A.  Ah'x.  2o  avril  1906,  B.  L.  J. 
XVIII,  211;  C.  A.  Alex.  20  drc.  1900,  B.  L.  J.  XVlll,  46.) 

Commercial  contracts  are  so  const anily  miikIc  by  vm'bal  agrc^e- 
-nii;nts  or  by  informal  wi'itings  that  it  is  necessary  in  these  cases 
to  leave  to  the  courts  a  jnuch  wider  discretion  to  reh  on  the 
te&tinjony  of  the  parties  and  of  others. 
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Proof  of  negotiations  prior  to  contract. 

The  contract  wlietlici-  oral  or  written  is  to  be  reg-ardod  as  ex- 
pressing the  final  conclusion  of  the  j)arties,  and  it  is  not  competent 
to  seek  to  vary  it  by  evidence  as  to  what  the  parties  said  or  wrote 
•during  the  negotiations  which  led  up  to  the  contract.  (C.  (-.  F. 
1341;  B.-L.  et  Barde,  3,  n.  2570.)  This  also  belongs  to  the 
subject  of  proof. 

The  nine  rules  of  interpretation. 

It  will  be  useful  to  examine  in  order  the  nine  rules  of  iiitvrpi-e- 
tation  which  are  given  in  the  French  Code,  for,  although  the  - 
Egyptian  Civil  Code  has  reproduced  only  three  of  them  in  a 
somewhat  modified  form,  there  is  no  reason  to  think  that  this  was 
from  any  doubt  as  to  the  soundness  of  the  rule  stated  in  die  French 
'Code.  It  is  quite  reasonable  to  say  that  such  rules  as  some  of 
those  which  the  French  Code  gives,  have  no  proper  place  in  a  code 
-which  professes  to  lay  down  only  the  rules  of  positive  law  binding 
upon  the  courts.  But  if  we  regard  them  merely  as  a  collection  of 
guiding  principles  to  be  applied  by  the  courts  according  to  tlieir 
discretion  they  deserve  careful  consideration.  (Cf.  C.  C.  F. 
1156-1164:  C.  C.  E.  138-140/199-^201.) 

Rule  1. 

hi  ngreements  we  ought  to  seek  to  discover  the  common  inten- 
ilon  of  the  contracting  parties  rather  than  to  adhere  strictly  to 
■the  literal  meaning  of  the  vmxU.  (C.  C.  F.  1156;  C.  C.  Q. 
1013.) 

The  Egyptian  Code  says:  Agreements,  irhcdever  mag  be  the 
■literal  meaning  of  the  tenns  u.sed;  must  he  construed  according  to 
■the  purpme  whieh  the  parties  appear  to  have  had  in  view,  and 
th£.  nature  of  the  contract,  and  also  according  to  custom. 
(C.  C.  E.  138/199.)  In  England  the  maxim  commonly  cited  is 
■qui  hard  in  litera  hmret/i)/  cortice.  He  who  considers  merely 
the  letter  of  an  instrument  goes  but  skin-dee;!?  into  its  meaning. 
(See  Broom,  Legal  Maxims,  7th  ed.  p.  519.)  The  doubt  may  be 
as  to  the  meaning  of  an  expression  or  of  a  particular  word,  but 
in  either  case  the  rules  of  interpretation  are  the  same;  the  court 
must  study  the  whole  document  to  see  whether  what  is  doubtful 
in  one  place  is  not  made  clear  in  another,  for  if  the  parties  have 
themselves  supplied  an  explanation  this  will  be  the  most  authori- 
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tative  glo&s.  (Sec  note  to  D.  100'2.  1.  "241.  If.  however,  no 
light  can  he  found  in  this  way  the  court  may  inquire  whether  the 
parties  used  an  expression  or  a  word  in  some  special  sense.  For, 
althougli  it  is  to  be  presumed  tiiat  the  parties  intended  their 
languagr  to  bear  it*  ordinary-  meaning  and  employed  words  in 
the  sense  in  which  they  are  commonly  understood,  this  is,  after 
all,  merely  a  presumption.  They  may  have  used  a  term  or  a 
word  in  a  sense  peculiar  to  some  locality  or  to  some  business,  and, 
if  thi^  is  so,  it  is  the  duty  of  tlio  couils  to  give  'effect  to  what 
they  really  meant.  There  are  many  cases  in  whicli  the  courts 
come  to  the  conclusion  tliat  the  literal  or  dictionary  meaning  of 
a  word  was  not  the  meaning  which  the  parties  intended  it  to 
bear  ir.  tlieir  contract.  And  in  order  to  arrive  at  their  true  in- 
tention it  is  competent  to  prove  by  oral  testimony  the  circum- 
stances in  which  the  contract  was  made.  By  knowing  the  relation 
in  which  the  parties  stood  to  each  other  and  tlie  nature  of  their 
business,  and,  in  general,  the  circumstances  attending  the  con- 
tract, the  court  is  in  the  best  position  to  understand  what  the 
parties  meant.  Such  evidence  is  not  for  the  purpose  of  contra- 
dicting or  varying  the  contract  but  for  that  of  discovering  the 
true  intention  of  the  parties.  For  example,  a  contract  of  fire- 
insurance  contains  a  clause  that  the  assured  shall  declare  if  he 
has  ever  had  any  tires  before.  The  dispute  is  if  this  means  any 
fires  at  all  or  any  fires  in  the  immoveables  insured.  It  is  com- 
petent to  examine  expert  witnesses  as  to  w'hich  of  these  interpreta- 
tions they  would  pat  upon  the  contract.  (Cass.  31  mars  1886, 
D.  87.  1.  8.)  Even  in  such  civil  contracts  as  can  be  proved 
only  by  writing,  the  written  contract  of  whicli  the  meaning  is 
in  dispute  may  be  a  oommencemcnt  of  proof  in  \\riting,  wliieh 
can  hf'  supplemented  with  evidence  as  to  the  circumstances. 
(Domolombe,  25,  n.  9;  Laurent,  16,  n.  ;")03;  D.  X.  G.  C. 
art.  1156,  n.  69.)  ApplicatioevS  of  the  rule  that  it  is  not  the 
literal  meaning  of  the  terms  but  the  common  intention  of  the 
pajtie^  to  which  the  courts  must  give  effect  are  of  daily  occur- 
rence. But  it  is  not  worth  while  multiplying  illustrations 
because  the  decision  of  each  case  turns  upon  its  own  jjarticular 
facte.  (See  Cass.  19  janv.  1869,  D.  72.  1.  96:  Paris,  30  mai 
1888,  D.  90.  2.  31:  C.  A.  Alex.  8  mai  1901,  B.  L.  J.  XIII, 
306;  C.  A.  Alex.  17  mars  1903,  B.  L.  J.  XV,  199;  C.  A.  Alex. 
9  mars  1899,  B.  L.  J.  XI.  152.^  In  a  Canadian  case  where  a 
claim  was  made  under  a  policy  of.  marine-insurance,  and  the 
defence  was  that  the  vessel  had  deviated  fioni  the  route  contcm- 
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plated  by  the  underwriters,  the  point  was  Avhcthor  the  Guano 
Islands,  which  are  from  25  to  40  miles  away  from  the  coast  of 
South  America  could  be  considered  to  be  "on  the  coast."  Under 
the  policy  the  ship  was  to  sail  to  "  a  loading  port  on  the  western 
coast  of  South  America."  She  sailed  to  Lobos,  one  of  the 
Guano  Islands,  and  was  wrecked.  Upon  the  evidence  of  shippers 
and  underwriters  that  they  would  understand  the  words  "  on  the 
coast"  to  include  these  islands,  the  defence  was  not  sustained  by 
the  court.  {Providence  Washington  Insurance  Co.  v.  Geroiv, 
1890,  17  Canadian  Supreme  Court  Reports,  387.) 

Name  given  by  parties  to  contract  is  not  conclusive. 

Upon  the  principle  that  the  literal  meaning-  of  tlie  words  of 
a  contract  is  not  always  conclusive  as  to  the  intention  of 
the  parties,  it  is  a  well  settled  rule  that  the  courts  are  not  bound 
by  the  name  which  the  parties  have  given  to  their  agreement. 

Either  from  ignorance  or  from  design  the  parties  may  have 
given  a  name  to  their  contract  which  docs  not  correspond  to  its 
true  nature,  and  in  such  a  case  it  is  the.  duty  of  the  court  to 
give  effect  to  what  the  parties  meant  rather  than  to  what  they 
Raid.  (B.-L.  et  Barde,  1,  n.  557;  Cass.  22  fevr.  1887,  D.  87. 
1.  500;  C.  A.  Alex.  8  niai  1901,  B.  L.  J.  XIII,  306.)  CM  une 
regie  generale  que  ce  que  font  les  parties  prevaut  .^ur  ce  qu'eUes 
disent.     (C.  A.  Alex.  2  janv.  1919,  B.  L.  J.  XXXI,  93.) 

The  parties  to  the  contract  may  speak  of  themselves  as  vendor 
and  purchaser,  or  as  lessor  and  lessee,  or  as  partners,  and,  never- 
theless, upon  the  construction  of  their  contract,  the  court  may  find 
that  the  first  contract  Avas  not  sale,  nor  the  second  lease,  nor  the 
third  partnership.  What  the  parties  call  a  sale  may  be  a  lease, 
or  it  may  be  an  innominate  contract  which  is  neither  sale  nor  lease, 
but  whatever  its  character,  so  long  as  there  is  nothing  unlawful 
in  it,  the  court  will  give  effect  to  it,  irrespective  of  tlie  designation 
given  to  it  by  the  parties. 

It  is,  of  course,  when  it  becomes  a  question  of  practical  import- 
ance whether  a  contract  is  correctly  designated  by  the  parties 
that  the  coiuts  are  called  upon  to  interpret  it.  There  are  many 
cases  in  which  the  name  is  immaterial,  but  there  are  others  in 
which  the  rights  of  parties  vary  greatly  according  as  the  contract 
is  held  to  be,  for  example,  a  sale  or  a  lease.  So  a  party  who  is 
described  in  a  contract  as  a  lessor  may  claim  in  that  character 
w.  24 
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that  the  dobt  to  him   is  privileged,  whereas  if  the  contract  is  a 
sale,  he  will  have  no  buch  privilege. 

According  to  the  French  jurisprudence,  the  right  to  extract 
from  the  soil  products  such  as  stone,  or  coal,  which  do  not  grow 
like  fruits  periodically,  is  in  its  nature  a  sale,  whatever  the  parties 
may  call  it.  The  hire  of  things  is  a  contract  under  which  the 
lessee  gets  the  enjoyment  of  a  thing  without  consuming  it.  It 
is  possible,  though  uncommon,  to  hire  fungibles,  on  the  footing 
that  they  are  not  to  be  consumed,  as,  if  one  were  to  hire  a 
wedding  cake  with  tlie  stipulation  that  it  was  not  to  be  eateii 
but  that  it  should  be  returned  after  the  ceremony  to  the  pastry- 
cook. But  if  the  owner  of  land  g-ives  to  another  the  right  to 
extract  stone  from  it  for  a  certain  pieriod  and  to  pay  so  much  by 
weight  or  measurement  for  the  stone  which  he  takes  out,  how  can 
this  be  a  lease?  The  stone  will  not  grow  again  in  the  earth. 
What  is  taken  out  is  gone  and  is  a  partial  alienation  of  the 
immoveable  itself.  The  so-called  lessor  will  have  no  lessor's 
privilege  to  guarantee  the  payment  of  the  price.  (Civ.  4  aoiit 
1886,  D.  87.  1.  36:  B.-L.  Jt  Wahl,  Loiiage,  3rd  ed.  1,  n.  8, 
and  n.  781;  Pothier,  Loxafjc,  n.  11.  Cf.  Req.  12  juin  1901, 
\).  1903.  1.  349;  and,  in  Quebec,  Hemleysholt  v.  Liouais,  1905, 
R.  J.  Q.  27  S.  C.  292.) 

vSomc  of  the  writers  do  not  agree  with  the  jurisjii'udence. 
(Guillouard,   Louage,   1,  n.   14.) 

So,  also,  the  question  whether  a  man  is  a  partner  or  not  may 
be  one  of  considerable  delicacy.  The  loan  of  money  to  a  man 
to  enable  him  to  become  a  partner  in  a  lii-ni  does  not  necessarily 
make  the  lender  a  partner  even  tiiough  he  is  to  be  paid  back  out 
of  the  profits  of  the  business.  (C.  A.  Alex.  8  mai  1901,  B.  L.  J. 
XIII,  306.)  Or,  again,  it  may  be  a  very  practical  question  to 
decide  whether  a  contract  is  a  sale  or  a  pledge. 

The  creditor  who  bargains  for  a  pledge  to  secure  the  payment 
of  the  debt  does  not  get  a  real  security  until  he  has  got  the  posses- 
sion. (C.  C.  F.  2076;  C.  C.  Q.  1970;  C.  C.  E.  540/662.)  So 
where  A  "sold"  to  B  ten  engines,  but  wont  on  to  say  "to  be 
h<'ld  hy  him  as  collateral  security,"  ^nd  A  became  insolvent  before 
the  engines  had  been  delivered  to  B,  the  question  was  whether 
they  belonged  to  B  or  to  A's  creditors.  The  parties  had  called! 
their  deed  a  sale,  but,  on  the  other  hand,  in  a  sale  the  buyer  does 
not  hold  what  ho  has  bought  "as  security." 

-•Vccordingly,  it  Avas  held  in  a  Canadian  case,  that  the  parties 
meant  the  contract  to  be  a  contract  of  pledge,  and  that  the  pledged 
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had  not  acquired  ain'  real  right  over  the  engines  seeing  that  they 
had  not  been  delivered  to  him. 

They  wore  not  his,  because  he  had  not  bought  them,  and 
although  his  debtor  liad  promised  to  pledge  them  to  him,  yet  the 
pledge,  not  having  been  (.'ompleted  by  delivery,  was  invalid  as 
against  the  creditors  of  the  pledgor.  {Fairhanlcs  v.  Barlow,  1886, 
41  Canadian  Supreme  Court  Reports,  217.  Cf .  WhUneijv.  Joyce, 
1903,  R.  J.  Q.  14  K.  B.  406.    See  C.  C.  E.  267,  540/337,  662.) 

Contract  interpreted  by  execution. 

Where  a  contract  is  ambiguous  and  the  parties  have  acted  upon 
it,  the  manner  in  which  they  have  executed  tlie  contract  will  be 
the  best  interpretation.  If  one  of  the  parties  hias  allowed  the 
other  to  do  something  in  virtue  of  the  contract,  and  has  made  no 
protest,  a  contention  by  him  after  fi  lapse  of  time  that  his  adver- 
sary had  no  such  right  will  not  be  received  with  any  favour. 
There  is  no  better  way  of  judging  of  what  the  parties  intended 
by  the  contract  than  seeing  what  they  actually  did  in  carrying 
it  out.  We  cannot  look  at  their  acts  and  words  prior  to  the 
contract  or  during  the  negotiations  in  order  to  contradict  or  vary 
the  contract  itself,  for  during  the  negotiations  there  may  have 
bwn  many  changes  of  mind  on  the  side  of  one  or  of  both  of  the 
parties.  The  law  presumes  that  the  linal  result  of  their  delibera- 
tions is  to  be  found  in  tlie  terms  of  the  contract.  But  if  we  want 
to  discover  their  own  understanding  of  the  contract  there  can  be 
no  better  guide  than  their  conduct  in  carrying  it  out.  fDemo- 
lombe,  v.  25,  n.  36;  Hue,  7,  n.  175;  Req.  7  avril  1840,  D.  lUp. 
Oblig.  n.  865;  Paiid.  Frwig.  Ohlig.  n.  8098,  n.  8116;  C.  A.  Alex. 
18  mai  1899,  B.  L.  J.  XI,  244;  C.  A.  Alex.  7  janv.  1892,  B.  L.  J. 
IV,  99.)  In  commercial  contracts,  particularly,  this  rule  is  con- 
stantly applied.  L'execuHou  que  hs  parties  eUes-mSmcs  ont  cnl 
devoir  donner  a  leurs  ohiigations  contractueUes  en  constituc  la 
meiUeure  int&-pr elation,  la  bonne  joi  qui  preside  anx  iraumciions 
€onferant  a  cctte  regie  une  valeur  toute  particuUere.  (C.  A.  Alex. 
16  mars  1916,  B.  L.  J.  XXVIII,  333.)  But  it  applies  also  to 
civil  contracts.  Where,  for  instance,  a  piece  of  land  has  been  sold 
and  the  boundaries  have  been  expressed  in  an  ambiguous  way,  so 
that  it  is  a  question  whether  a  strip  of  land  was  included  in  the 
conveyance,  the  contention  of  the  buyer  tliat  it  was  so  included 
will  bo  greatly  strengthened  if  the  seller  had  allowed  bim  to  take 
and  retain  possession  of  this  strip.      'City  of  Quebec  v.  North 

24   (2) 


372  THE  LAW  OF  ( ►BLIGATIOXS. 

Shore  By.  Co..  189(),  27  Canadian  Snprcnie  Couii  Reports,  102.) 
Or  where  the  question  was  if  a  servitude  iueluded  the  right  of 
lavino-  a,  pipe  in  tlie  i*ervient  huid  the  f'aet  tliat  the  pipe  was 
placed  in  position,  and  allowed  for  some  years  to  remain  there,  was 
treatixl  a«  a  very  important  aid  to  the  interpretation  of  the  deid. 
{Clirhr  V.  Fo//.  1907,  39  Canadian  Supreme  Court  Reports,  244. 
But  this  rule  must  not  be  carried  to  an  unreasonable  length.  It 
is  possible  that  one  of  the  parties  or  both  of  them  may  have  fall^u 
into  a  mistake  a»s  to  what  had  actually  been  agreed  upon,  and.  in 
oonsotiuence  of  this  mistake,  may  do  something  or  allow  something 
to  be  done  which,  as  is  perceived  afterAvards,  was  not  contemplated 
in  the  contract.  (Cf.  C.  A.  Alex.  30  iiov.  l-'^OS.  B.  L.  J.  XI, 
24.. 

Rule  2. 

^\hen  a  clan>^e  is  siiscepUhle  of  two  meanings  it  m,nst  be  n.nder- 
stood.  in  th^t  in  which  it  may  have  some  effect  rather  than  in 
that  in  ivhich  it  can  produce  none.     [C.  C.  F.  1157;  C.  C.  Q. 
1014.;     There  ie  a  presumption  that  the  parties  did  not  insert  a 
clause  which  was  quite  unnecessan  .     So,  where  a  clause  was  in- 
serted in  a  deed  of  sale  that  the  buyer  should  take  the  risk  of 
servitudes,  it  was  held  that  this  meant  tliat  the  seller  excluded  his 
warranty  of  non-apparent  servitudes.     It  would  have  been  useless 
to  say  that  he  excluded  his  warranty  of  apparent  servitudes,  Ije- 
cause  by  law  he  is  not  bound  to  warrant  the  buyer  against  thcin, 
(Trib.  Civ.  Gannat,  7  juin  1889,  D.  91.  2.  166;  B.-L.  ot  Barde, 
1,  n.  560.     Cf.  Cass.  8  juill.  1874,  D.  75.  1.  112;  Cass.  3  avr. 
1912,  D.  1915.  1.  71.     The  last  case  is  a  good  instance,  but  the 
facts  are  too  long  to  state.)    But  this  rule  also  must  not  be  carnc'd 
to  an  extreme  length .     It  is  by  no  means  uncommon  for  parties  to 
insert  clauses  which  are  entirely  unnecessary  and  merely  express 
their  legal  rights.     In  a  lease,  for  example,  the  landlord  inaj 
bind  himself  mereh'  to  do  the  things  to  which  he  would  have  been 
bound  without  stipulation.     The  express  declaration  is  in  a  sense 
useless,  but  it  has  at  least  the  value  of  reminding  the  parties  of 
their  legal  rights,  and  it  would  be  a  false  interpretation  to  give 
to  such  a  clause  an  unnatural  and  strained  meaning  in  order  to 
make  it  "useful."'      We  nnist  Jiever  lose  sight  of  the  first  rule, 
which  is  to  give  effect  to  the  intention  of  the  parties.     Moreov'er, 
it  8om6tim,os  happens  that  the  court  has  to  choose  between  twa 
interpretations,  of  which  one  would  inake  the  stipulation  contrary 
to  law  or  to  public  morals,  and  cause  the  contract  to  be  null,  and 
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another  interpretation,  according  to  which  the  clause  Avould  merely 
be  useless  and  unnecessary.  In  this  case  the  duty  of  the  court  is 
to  prefer  the  interpretation  which  would  allow  the  contract  to 
receive  effect.  There  is  a  presumption  that  the  parties  intended 
to  do  soniothiiig  that  was  lawful  rather  than  something  that  was 
unla\A'ful,  but  this  is  uiereh'  a  presumption,  and  it  is  only  when 
the  clause  is  ambiguous  that  this  rule  has  any  application.  If 
th(>  parties  have  clearly  shown  their  intention  to  do  something 
unlawful,  the  court  must  interpret  the  contract  according  to  this 
intention,  although  it  renders  the  contract  null.  (B.-L.  et  Barde, 
1,  n.  560:  Pond.  Franc.  Ohlig.  n.  8144:  Trib.  paix  Lorgues, 
15  fevr.  1907,  D.  1907.'  5.  36.) 

Rule  3. 

Expmssions  susceptible  of  tuv  meanings  must  he  taken  in  the 
sense  which  agrees  best  with  the  matter  of  the  contract.  (C.  C.  F. 
1158;  C.  C.  Q.  1015.)  The  parties  to  a  contract  of  one  of  the 
ordinarj'  kinds,  such  as  a  sale  or  a  lease,  are  presumed  to  have 
in  mind  the  rules  of  law  which  apply  to  such  contracts,  and  if  it 
is  a  Cjuestion  whether  a  stipulation  in  their  contract  is  to  bo  under- 
stood as  merely  a  statement  of  the  ordinary  rules  of  law,  or,  on 
the  other  hand,  as  a  departure  from  ordinarj'  rules,  the  presumption 
will  be  in  favour  of  the  former  interpretation.  Pothier  gives 
the  following  examples:  In  a  lease  it  is  said  that  the  tenant  is  to 
make  "repairs."  This  will  be  understood  to  mean  "tenant's 
repairs  "' — reparations  locatives — that  being  the  sense  which  agrees 
best  with  the  matter  of  the  contract,  viz.,  the  lease  of  a  house. 
Here  there  is  a  conflict  between  rule  2  and  rule  3.  By  under- 
standing "  repairs  "  as  "  tenant's  repairs"  we  are  making  the  clause 
of  none  effect,  for  the  tenant  under  the  French  Code  is  bound  by 
law  to  make  such  repairs.  It  is,  however,  more  likely  that  an 
unneoessar}^  clause  was  inserted,  a  thing  which  is  common  enough, 
than  that  "repairs  of  every  kind"  was  intended.  If  the  tenant 
h;i(l  meant  to  undertake  landlord's  repiairs  we  should  expect  this 
to  have  been  stated  in  express  terms.  {Oblig.  n.  93.)  Under 
the  Egyptian  Code  this  particular  instance  would  not  occur  seeing 
that  by  the  Egyptian  law,  in  the  absence  of  agreement  to  the 
contrary,  the  lessor  is  not  bound  to  make  any  repairs.  (C.  C.  E. 
370  453.    Contrast  C.  C.  F.'l754.) 

The  sense  A\hich  agrees  best  with  the  matter  of  the  contract 
will  be  the  sense  in  which  the  term  is  generally  used  in  contracts 
of  that  kind.     In  technical  matters  the  parties  presumably  employ 
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Avorils  in  their  teehnieal  snisc.  ami  in  coastruiiig'  a  coinmcrcial 
c-outiact  the  presumption  is  that,  the  terms  are  used  iu  their  busi- 
ness sense,  v^ee  Gerow  v.  Providence  Washington  Insurance 
Co.,  1890.  17  Canadian  Supreme  Court  Eeports,  at  p.  392.)  In 
a  partieuhir  trade  it  may  be  that  terms  an:  used  iu  a  sense  different 
from  that  whieh  they  ha\>'  in  populai-  Umguage.  And  iu  a 
contract  made  by  persons  engaged  in  the  trade  the  presumption  is 
that  they  usi>  the  terms  iu  the  sense  in  whieh  they  are  employed 
iu  that  trade. 

Rule  4. 

\\'/i(ih  rrr  is  doubt  Jul  must  be  determi/ied  (ucordiny  lo  I  he  usage 
of  the  country  where  the  contract  is  made.  (C.  C.  F.  1159; 
C.  C.  Q.  1016.)  It  is  a  natural  and  reasonable  presumption  that 
the  parties  to  a  contract  have  in  mind  the  usages  of  the  country 
whrre  they  make  it.  With  these  usages  they  are  probably  fami- 
liar, and  in  fact  so  familiar  that  they  take  them  for  g-ranted. 
Pothier  gives  the  following  examph>s:  I  make  a  contract  with  a 
vine-dresser  that  he  shall  cultivate  my  vineyard  for  so  much  a 
year,  and  I  do  not  specify  how  many  times  it  is  to  be  dressed. 
The  law  will  presume  that  the  bargain  was  for  so  many  dressings 
—  labours — as  is  usual  in  the  district.  {Oblig.  n.  94.,  This  is 
a  good  enough  example  of  a  contract  which  is  to  be  executed  at 
the  place  where  it  is  made.  In  such  a  case  if  it  needs  to  be  inter- 
preted by  local  usage  there  is  no  doubt  as  to  what  locality  the 
parties  had  in  mind.  But  a  more  difficult  question  arises  when  a 
oonti-act  is  to  be  executed  in  a  different  locality,  or  even  in  a 
diffeniut  country,  from  that  in  which  it  was  made.  In  this  case 
the  parties  may  frequently  havi>  in  mind  the  custom  of  the  country 
or  place  where  the  contract  is  to  be  executed,  niid  if  this  appears 
to  have  been  their  intisntion  it  is  the  duty  of  the  court  to  give 
effect  to  it.  For  instance,  if  you  and  I  are  both  in  Cairo  and  I 
sell  to  you  a  house  which  I  own  in  London,  it  is  probable  that  we 
intended  to  incorporate  iu  our  contract  the  usag^^s  of  London 
rather  than  those  of  Cairo.  (Demolombe,  25,  n.  17;  Brux'elles, 
28  dec.  1863,  Pasicrisie  Beige,  64.  2.  283.)  This  principle 
applies  not  only  to  the  interpretation  of  the  terms  used,  but  also 
when  we  have  to  determine  what  law  the  parties  intended  to  apply- 
to  their  contract.  When  a  contract  is  made  in  one  country  and 
is  to  be  executed  in  another,  the  court  has  to  decide  whether  the 
parties  intended  their  contract  to  be  governed  by  the  law  of  the 
country  in  which  it  was  made,  or  by  that  of  the  country  in  which 
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it  was  to  be  executed.     The  discussion  of  this  question  belongs  to 
the  subject  of  private  iuternational  hnv.     But  it  may  bo  said  hero 
that  the  question  always  is  purely   one  of  fact.      The  court  is 
perfectly  free  to  decide  each  casie  according  to  its  particular  cir- 
cumstances, and  the  only  rule  is  that  the  law  which  governs  the 
contract  must  be  that  which  the  parties  intended.     (Weiss,  Traifr 
de  Droit  Internatiomd  Frive,  2nd  ed.  4,  p.  352;  Laurent,  DroU 
Civil  hiteniaiional  7,  n.  480;   Surville,  Cfnitrafs  par  Telephone, 
in  Journal  dii  Droit  Intern.  Frive,  1910,  v.  37,  p.  776. !     The 
circumstances  may  indicate  such  an  intention.     It  may  be  that 
the  contract  is  one  of  a  kind  practically  unknown  in  the  country 
of  one  of  the  parties,  but  quite  familiar  in  the  country  of  the 
other  party.     It  will  be  a  natural  presumption  in  such  a  case  that 
the  parties  intended  their  contract  to  be  governed  by  the  law  of 
the  latter  country.     (See  Surville,  loe.  cit.)    Sometimes  a  contract 
would  be  invalid  b\-  the  law  of  the  country  in  which  it  is  made, 
but  valid  by  that  of  the  country  in  whose  courts  it  is  sought  to  be 
enforced.      In  sueli  a  case  the  contract  will  receive  effect  if  the 
court  is  satisfied  that  the  parties  intended  it  to  be  governed  by  the 
law  of  the  country  in  which  the  action  relating  to  it  is  brought, 
and  under  which  law  such  a  contract  is  valid.     There  is  no  differ- 
ence  in   this  matter   between   the   English  and  the  French  law, 
and  an  English  case  affords  an  excellent  illustration.     A  contract 
was  made  in  Boston,  Massachusetts,  between  an  American  citizen 
and    a    British    company    of    shipowners  by  which  the  company 
undertook   to   carry   some   cattle   from    Boston  to   England   in  a 
British  ship.     The  contract  contained  a  clause  that  the  company 
should  not  be  liable  for  the  negligence  of  the  master  or  crew  of 
the  ship.     Such  a  clause  was  valid  by  English  law  and  void  by 
the  law  of  Massachusetts.     The  bills  of  lading  containing  the 
contract   were   in   English  form.      The   cattle    Avere  lost   by  the 
negligence   of   the   master   and   crew,   and   the   shipper   sued   the 
company  for  the  damages  in  England.     The  court  held  that  the 
contract  itself  showed  the  intention  of  the  parties  that  it  should 
be  governed  by  English  law,  the  stipulation  exempting  the  com- 
pany from  liability  was  valid  under  that  law,  and  therefore  the 
action  was  dismissed.     {In  re  Missonri  Steamship  Co.,  1889,  42 
Oh.   D.  321,  58   L.   J.   Ch.   721.)      This  is  not  a  case  of  the 
interpretation  of  words;   it  raises  the  broader  question  what  law 
did  the  parties  intend  to  govern  their  contract,  and  I  merely  refer 
to  it  as  showing  that  the  same  rule  applies,  viz.,  that  the  intention 
of  the  parties  is  to  receive  effect. 
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But  iht'  rourt  will  not  givo  oiYoct  to  a  contract  which  is  against 
public  oid.'i-  bv  the  lex  fori,  although  it  may  be  valid  by  the  lex 
loci  (ontrdehis.  ,  W.>iss,  A.,  Traifc  (Ir  Droit  Infernafiorial  Frrre, 
2nd  ed.  4.  p.  370;  Dicey,  Coi/flicl  of  Lairs,  '-ind  ed.  [> .  ■").">o.) 
So  where  a  French  nici'chant  in  a  contract  of  affreiglitnient  with 
an  English  shipowner  had  agreed  to  exempt  the  shipowner  from 
ro6^ponsibility  for  the  fault  of  the  ca[)taln.  the  ('our  dc  ('n.<s(iiion 
held  that  the  merchant  was  not  bound  by  the  clause  of  exemption, 
it  being  regarded  by  French  law  as  against  j)ublic  policy.  'Cass. 
1-2  juiu  1894,  Sir,  1895.  1.  1(51;  Journal  dii  Droit  lutrmat. 
Prirc,  1894,  pp.  806  ffcq.)  It  may  be  doubted  if  such  a  clause 
ought  to  be  considered  as  against  public  order.  (See  the  note  of 
mT  Lyon -Caen  in  S.  1895.  1.  161,  and  Weiss,  A.,  Traite  do  Droit 
Internal.  Prive,  2'nd  cd.  4,  p.  378.' 

When  the  French  Code  says  that  Avhat  is  ambiguou>  is  inter- 
preted by  the  usage  of  the  country  where  the  contract  is  made,  the 
legislator  is  thinking  of  a  variety  of  cases.  The  cpicstion  is  not 
always  that  of  interpreting  particular  words.  Thus,  in  Pothier's 
example  of  the  contract  with  the  vine-dresser,  the  question  for 
the  court  was  to  what  local  custom  did  the  parties  intend  to  submit 
themselves.  There  was  no  cjuestion  of  interpreting  the  word 
labours,  for  that  term  was  never  mentioned.  On  the  other  hand, 
the  case  may  be  one  of  interpretation  in  the  strict  sense  of  the 
term.  A  word  is  used  which  has  one  meaning  in  one  place  and  a 
different  meaning  in  another  place.  For  example,  a  contract 
si^caks  of  20  arpents.  But  an  arpent  corresponds  to  a 
different  measure  in  different  districts  or  countries.  Or  a  bill  is 
drawn  at  Con.^tantinoph'  for  100  "pounds.'  Are  we  to  under- 
stand Turkish  pounds  or  English  i)Ounds  sterling?  In  such  cases 
there  is  a  slight  prcsuniptioii  that  the  jjarties  are  using  terms  in 
the  sense  in  which  they  are  used  in  the  place  where  the  con.(ract 
is  made.  (B.-L.  et  Barde,  1,  n.  562.)  But  this  presumption  is 
easily  displaced.  Thus  in  the  case  of  a  sale  by  weight  or  measure 
between  persons  living  in  countries  where  the  words  for  these 
wf^ightQ  or  measures  do  not  mean  the  same  thing,  the  presumption 
will  rather  be  that  the  parties  intended  the  weights  and  measures 
named  to  be  those  .of  the  place  wdiere  the  delivery  was  to  be  made. 
(D.  N.  C.  C.  art.  1159,  n.  6.)  So,  if  a  man  Avho  is  travellinig 
sells  a  farm  which  he  possesses  in  his  own  country  and  describes 
it  as  containing  100  arpents,  and  the  anp&nt  of  tlie  placo 
Avhere  lie  makes  the  contract  is  larger  than  the  arpent  of  the 
district  in   which'  the    farm   lios,   are   we   to   undorstiand    crrpent 
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ill  the  sense  in  whii-h  it  is  used  in  tl)e  district  in  which  the  c(jntract 
A\a.s  made?  Cleail_y  not.  It  is  piesuniably  vised  in  the  sense  of 
the  district  in  which  the  farm  is  situated. 

^Vher(■  the  ])aitics  ai'e  making  a  contract  away  from  their  hmue 
they  may  very  likely  have  in  vieAV  the  usages  of  their  own  country 
rather  than  those  of  the  country  where  they  make  the  contract, 
and  the^  may. use  woi'ds  in  the  sense  familiar  to  them  though  the 
words  may  bear  a  difi'ercMit  signification  where  they  made  the 
•contract.  If  they  get  a  deed  drawn  up  by  a  notary  or  a  lawyei" 
he  may  use  terms  in  a  local  sense  which  the  parties  never  intended, 
eeeing  that  they  do  not  belong  to  this  locality.  And  in  such  a 
■case  the  court  would  be  violating  the  rules  of  interpretation  if 
it  substituted  for  the  will  of  the  parties  the  thought  of  the  notary 
or  lawyer  who  drew  up  the  deed.  (Laurent,  Droit  Civil  luto'^nat. 
7,  n.  480.)  If  no  usage  can  be  proved  which  is  sufficiently  settled 
to  throw  light  upon  the  intention  of  the  parties  the  doubt  will  bo 
resolved  in  favour  of  the  debtor.      (I)emolond3e,  2-5.  n.  18. 

Rule  5. 

The  cmto}nar,y  clauses  must  be  supplied  in  the  contract  altJiough 
•they  be  not  ex^pressed.  (C.  C.  F.  1160;  C.  C.  Q.  1017.  This 
is  a  most  important  rule  and  one  of  which  there  are  innumeiable 
illustrations.  The  parties  to  a  contract  frequently  leave  many 
things  to  be  understood.  If  they  enter  into  a  contract  of  sale 
or  of  lease  they  have  in  mind  the  general  rules  of  law  applicabhi 
to  thes'C  contracts.  The  presumption  is  that  they  intend  those 
rules  to  apply  to  their  contract  if  they  sa}^  nothing  to  the  con- 
trary. The  usag*e  has  not  only  the  effect  of  interpreting  obscure 
■clauses  or  ambiguous  terms,  it  may  also  determine  the  secondary 
•conditions  of  the  contract  between  the  parties.  (B.-L.  ot  Barde, 
1,  n.  564.)  And  the  parties  have  in  view  the  law  as  it  stands  at 
the  date  of  the  contract.  Nemo  censetur  ignorare  legem.  (Paris, 
■28  dec.  1905,  D.  1911.  2.  388.)  But  we  must  remember  that  this 
in  corpora  tian  of  laws  and  usages  in  the  contract  is  only  when 
there  is  nothing  in  the  contract  itself  upon  the  matter.  If 
the  parties  have  expressed  their  intention  it  is  for  the  court  to 
■give  effect  to  it.  (Cass.  30  d6c.  1879,  U.  80.  1.  108.;  But  if 
they  have  only  expressed  their  intention  upon  certain  points  the 
-court  may  inc^uire  into  the  usage  to  discover  what  they  intended 
upon  points  as  to  which  they  were  silent.  In  a  certain  sense 
this  is  adding  something  to  the  contract  and  this  is  generally 
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bovoiul  the  power  of  a  coiui .  The  reason,  howevei',  vvhv  the 
addition  is  allowed  in  this  case  is  that  the  piu'ties  would  have 
put  iu  the  same  provisions  ii"  thev  liad  thought  it  iieoeesary.  It 
i^  4uite  legitimate  for  the  court  ti)  deduce  from  what  the  parties 
have  sjiid  in  regard  to  eertaiii  points  in  the  contract  what  they 
would  ha\e  said  and  really  intended  upon  another  point  which 
pcrha[i>  did  not  orvwv  io  them,  or  as  to  which  they  thought  the 
law  wa>  sullieiently  clear.  In  the  English  law  this  principle  has 
been  applied  to  mitigate  the  harshness  of  the  law  as  to  the  eflects 
of  war  on  contracts.  In  some  eircumstanees  the  court  assumes 
that  it  wa^  an  implied  term  of  the  contract  that  it  should  be 
discharged  if  its  performance  was  rendered  impossible  by  ^var^ 
(Infra,  "2,  i)p.  320  seq.)  There  are  some  kinds  of  contracts  espe- 
cially iu  which  the  parties  seldom  st?ite  their  intention  in  full  but 
leave  a  good  deal  to  be  implied.  So,  in  the  contract  of  the  lease 
of  a  house,  if  nothing  is  said  as  to  the  naturi'  of  the  use  of  th& 
house,  the  implication  is  that  it  is  to  be  used  for  the  purposes  for 
which  It  IS  designed.  (C.  C.  E.  376, 46]:  C.  C.  F.  1728; 
C  C'.  (^).  1626.  The  lossoe  must  not  turn  a  private  house  into 
an  hotel,  a  -h(>]i  into  a  stable,  a  residential  Hat  into  a  shop,  or 
make  such  other  changes  in  the  use  of  the  house  as  the  lessor 
cannot  reasonably  be  considered  to  have  contemplatc^l .  (Aubry 
et  K\iu.  4th  ed.  4,  s.  367;  Paris,  21  janv.  189<),  1).  1901.  2.  180, 
and  note  by  M.  Charles  Robert.  And,  in  commercial  matters, 
doubtful  questions  are  to  be  resolved  by  tiie  usages  of  the  trade 
to  which  the  contract  relates.  (B.-L.  et  Barde,  1,  n.  -364.  See- 
Cass.  8  janv.  1912,  1).  1912.  1.  192;  Koq.  29  mai  1902,  1).  1902. 
1.  343;  Loi  dii  13  jum  1866;  C.  A.  Ahx.  3  mai  1900,  B.  L.J. 
XVII,  236.)  As  an  eminent  English  judge  expieises  the  principle: 
"  In  business  transactions  such  as  this,  what  the  law  desires  to  effect 
by  the  implication  is  to  gi\c  such  business  efficacy  to  tlie  trans- 
action as  nnist  have  been  intended  at  all  events  by  both  parties  who- 
are  business  men."  (The  Moojrork,  1889,  UP.  1).  64,  68,  56 
L.  J.  P.  73,  prr  Bowen,  L.J.  This  was  said  in  a  case  where  a 
whariin<^er  had  agreed  with  a  shipowner  to  discharge  his  ship  at 
a  jctt\'  belt>nging  to  the  wharliniivr.  Owing  to  the  size  of  the 
shij>,  and  to  the  state  of  the  river-hcd  adjoining  (he  jetty,  the  ship 
took  the  ground  and  sullercd  damage.  The  wharfinger  had  taken 
no  steps  to  ascertain  whether  ihi;  place  was  safe  for  such  a  vessel 
to  lie.  The  shipowjier  bi'ought  an  action  against  him  for  damages, 
and  the  wharlinger  was  held  liable  uj)on  the  gnnmd  that  in  letting 
out  his  jetty  for  use  he  had  implied  that  he  had  taken  reasonable 
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caro  to  sec  tliat  tlio  bertli  was  safe-for  t^ucli  a  slii[).  The  question 
whetlier  the  stipulation  is  to  be  implied  is  aiway.s  a  question  of 
intention.  So  far  as  it  is  possible  to  formulate  a  general  rule 
it  is  that  '"Where  the  parties  have  made  a  contract  which  con- 
tains a  variety  of  stipulations  and  is  silent  as  to  others,  iio  stipula- 
tion or  agreement  whicli  is  not  expressed  ought  to  be  implied  unless 
it  is  necessary  to  give  to  the  transaction  the  eil'ect  or  efficacy 
which  both  parties  must  have  intended  it  should  have."  {Per 
Lord  Alverstone,  C.J.,  in  Ogdens  Ltd.  v.  Nelson,  (1903;  2  K.  B. 
297,  72  L.  J.  K.  B.  770. y  Where  a  contract  between  two 
parties  has  terminated  and  they  enter  into  a  new  contract  about 
the  same  matter,  it  may  be  implied  that  they  intend  the  conditions 
of  the  old  contract  to  apply  to  the  new  one,  although  they  have^ 
not  expressly  said  so.  In  the  case  of  the  lease  of  a  house  the 
codes  have  an  express  declaration  to  this  elfect;  if  the  lessee  i& 
allowed  to  remain  in  possession  after  the  lease  has  expired  the 
lessor  is  taken  as  having  agreed  to  renew  the  lease  upon  the  same 
conditions  for  such  a  period  as  is  fixed  by  local  usage.  (0.  C.  E. 
386/471;  C.  C.  F.  1759;  C.  C.  Q.  1609.)  But  this  is  an  iUus- 
tration  of  a  more  general  rule.  In  a  Quebec  case  where  a  contract 
to  erect  a  building  had  not  been  executed  and  had  been  allowed 
by  both  parties  to  lapse,  and  the  parties  afterwards  entered  into 
a  new  contract  for  the  same  work  at  an  advanced  price,  it  was 
held  to  be  implied  that  they  intended  the  other  conditions  of  the 
old  contract  as  to  the  time  of  performance,  etc.,  to  apply  to  the 
new  contract.  {Page  v.  ComnoUy,  1908,  R.  J.  Q.  35  S.  C.  121.) 
In  another  case  the  publishers  of  a  directory  had  for  a  number 
of  years  printed  the  names  of  subscribers  in  large  type.  A  sub- 
scriber whose  name  appeared  in  the  new  directory  printed  in  small 
type  sued  the  publishers  for  breach  of  contract,  and  obtained 
damages  on  the  ground  that  there  was  an  implied  contract  to 
continue  the  former  practice  of  printing  subscribers'  names  in 
large  type,  seeing  that  notice  to  the  contrary  had  not  been  given. 
{Archamhatdf  v.  John  Lomll  d-  8om,  1912,  E.  J.  Q.  42  S.  C. 
344.: 

Implied  term  that  each  party  will  honestly  try  to  fulfil  his 

contract. 

Th(;  rule  that  contracts  are  to  be  executed  in  good  faith  has 
been  explained  above.  {Supra,  p.  358.)  It  is  an  implied  term 
of  all  contracts  tliat  neither  party  Avill  do  anything  which  Mill 
prevent   him   from  fulfilling   his  own   obligation   or   which   will 
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prevent  the  other  party  from  perforniing  his  part  of  the  contract. 
Contracts  are  to  be  exeeuled  in  oood  faith.      (C.  C.  F.  1134.) 

Contracts  in  which  many  clauses  are  implied. 

The  law  iif  implied  ehiu!?es  has  been  much  discussed  in  cases 
as  to  the  mutual  rights  respectively  of  the  painter  of  a  portrait 
and  the  sitter,  of  the  photographer  and  the  person  who  sits  to  him 
for  a  likeness,  of  the  publisher  and  the  author,  of  the  writer  and 
the  receiver  of  a  letter,  and  of  the  lecturer  and  the  student  who 
attends  his  lectures.  In  the  case  of  the  artist  and  the  photo- 
grapher there  is,  as  a  rule,  no  written  contract  and  all  the  condi- 
tions except,  perhaps,  the  price,  are  frequently  left  to  be  implied. 
The  contract  between  the  publisher  and  the  writer  is  more  usually 
in  written  form,  but  here  also  many  points  are,  as  a  ride,  left 
undetermined.  In  (he  case  of  the  artist  or  the  photographer, 
unless  it  is  otherwise  expressi'd.  it  is  an  implied  term  that  the 
artist  cannot  exhibit  the  work  [tublicly  without  the  consent  of 
the  sitter.  (Cass.  14  mars  1000,  D.  1000.  1.  497;  Trib.  Civ. 
Seine,  20  janv.  1899,  D.  1902.  2.  73,  and  note  by  M.  Appleton: 
Lyon,  8  jnill.  1887,  S.  1890.  2.  241;  note  to  Rennes,  23  nov. 
1903,  S.  1904.  2.  111.) 

But  the  consent  of  the  person  painted  or  photographed  to  the 
exhibition  or  the  sale  of  the  picture  or  photogi-aph  may  be  implied 
from  the  circumstances.  In  particular  when  the  photographer 
solicits  from  a  public  personage  such  as  a  famous  politician  or 
actoi',  the  right  to  take  his  photograph,  his  consent  generally 
implio  i)LTmission  to  sell  or  to  exhibit  the  picture.  So,  like- 
wise, a  model  who  sits  1o  an  artist  gives  thereby  in  the  ordinary 
case  a  tacit  consent  to  the  exhibition  of  the  picture,  and  cannot 
revoke  her  consent  because  she  has  quarrelled  with  the  artist. 
(Rennes,  23  nov.  1903,  S.  1904.  2.  1 11,  D.  1900.  2.  69.)  But 
the  consent  to  the  exhibition  wouhl  not  be  valid  if  the  picture 
were  of  an  indecent  character.  (Paris,  26  mai  1867.  S.  68. 
2.  41.^ 

English  law  similar. 

The  principles  of  the  English  law  are  similar,  though  in  many 
ca.ses  the  protection  is  given  by  the  Copyright  Act,  1911  (1  &  2 
C.-o.  o,  c.  46;,  or  the  Fi7ie  Arts  C</py right  Act,  1862  (2o  k  26 
Vict.  c.  68;,  so  that  it  is  not  necessary  to  invoke  the  implied  coii- 
ti-act.  But  it  is  still  necessary  in  some  eases  to  rely  for  protection 
upon  the  common   law,   according   to  which   there  is  a   right  to 
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restrain  the  publication  of  a  work  oi  of  iiiforiuatioii  lecoivod 
from  another  in  circumstances  in  which  such  a  publication  is  a 
breach  of  trust  or  confidence.  (Copinger  on  Copyright.  5th  ed. 
p.  35:  Amher  Size  Co.  v.  Menzel,  1918,  2  Ch.  239,  82  L.J.  Ch. 
573;  supra,  p.  358.)  Thus  it  has  been  held  that  a  photo<>Tapher 
who  is  employed  to  take  a  photographic  portrait  of  a  customer  is 
not  entitled  without  the  authority  of  the  customer  express  or 
implied,  to  sell,  dispose  of,  or  publicly  exhibit  copies  of  the  photo- 
graph. This  is  so  by  the  general  law,  and  irrespective  of  the 
provisions  of  the  Fi)i.e  Art.s  Copyright  Act,  1862.  {Pollard  v. 
Photographic  Co.,  1888,  40  Ch.  D.  345,  58  L.  J.  Ch.  251.) 
In  this  case  the  reasons  given  by  the  court  were  that  such  a  pub- 
lication was  a  breach  of  contract,  as  the  bargain  between  the 
customer  and  the  photographer  includes  by  implication  an  agree- 
ment that  the  prints  taken  from  the  negative  are  to  be  approjiriated 
to  the  use  of  the  customer  only.  And  in  the  English  law  the 
coplyright  of  a  photograi^li  made  for  valuable  consideration  belongs 
to  tlie  sitter,  notwithstaaiding  that  the  photographer  retains  the 
property  of  the  negative.  This  is  now  so  declared  by  the  Fine 
Arts  Copyright  Act.  {Boucas  v.  Cooke,  1903,  2  K.  B.  227, 
72  L.  J.  K.  B.  741 .  See  Copinger  on  Copyright,  5th  ed.  p.  34.) 
A  painter  is  the  owner  of  his  work  until  he  has  completed  it 
to  his  own  satisfaction  and  delivered  it  to  the  sitter.  He  may 
be  liable  in  damages  for  breach  of  contract  if  he  does  not  deliver 
it  at  the  time  specitied  or  within  a  reasonable  time,  but  he  cannot 
be  compelled  to  deliver  it,  for  this  would  be  to  interfere  with  his 
intellectual  freedom.  The  contract  differs  in  this  important 
respect  from  the  sale  of  a  moveable  article,  and  according  to  the 
Cmtr  de  Cassation,  it  is  not  a  sale  at  all  but  a  contract  sui  gemeiis. 
(Cass.  14  mars  1900,  D.  1900.  1.  497.)  The  Supreme  Court  of 
the  German  Empire  has  gone  further  in  holding  that  an  artist 
has  certain  rights  over  his  work  even  after  it  has  been  sold  and 
delivered  to  the  buyer,  and  while  it  romaiuiS  in  the  hands  of  thte 
original  purchaser.  He  has  a  legitimate  interest  that  his  work 
shall  not  be  presented  to  the  w^orld  otherwise  than  in  the  form 
in  which  it  represents  his  artistic  individuality.  The  owner  of 
the  work  of  art  may  remove  it  from  public  view,  and  it  is  probable 
that  he  would  be  within  his  rights  if  he  were  to  destroy  it.  With 
such  possibilities  the  artist  must  reckon  when  he  sells  his  work. 
But  it  is  an  implied  term  of  the  contract  that  the  individuality' 
and  integrity  of  the  work  shall  not  be  violated  while  it  exists 
as  a  work  of  art   and  is  liable  to  be  viewed  and  criticised  by 
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Strangers.  A  lady  who  uwiuhI  a  house  in  Berlin  engaged  a  well- 
known  artist  to  decorate  the  vestibule  with  frescoes,  giving  him 
full  discretion  as  to  the  subjects.  The  painting  when  finished 
represented  an  island  with  sonu'  nude  figures  of  sirens. 

The  lady  who  had  onlered  the  painting  paid  for  it,  but  as  she. 
did  not  like  the  nude  figures  she  engaged  another  artist  to  over- 
paint  them  so  that  they  appeared  as  draped. 

Tho  fii-st  artist  contended  that  this  alteration  violated  rights 
which,  as  an  artist,  he  had  in  the  integrity  of  his  work,  and 
although  the  owner  covered  the  altered  portions  of  the  frescoes 
by  a  cui-tain  so  that  casual  passers-by  coidd  not  sec  them,  the 
artist  was  not  satisfied  but  brought  an  action  demanding  the 
restoration  of  the  painting  to  its  original  condition,  or  else  ita 
entire  withdrawal  from  a  place  where  it  might  be  visible  to 
strangers.  The  court  held  that  the  oveipainted  drapery  must  be 
rrmoved.  <J9  Euixcheidimgen  des  Beichsgrrichts,  -397.  See 
26  Harvard  Law  Review.  654.;  The  right  of  the  artist  not  to 
have  his  work  altered  and  passed  off  as  his  may  be  protected  to 
some  extent  by  statut(>  when  it  is  copyrighted.  Under  the  English 
enactment  it  is  forbidden  to  sell  a  picture  or  photograph  which 
has  been  altered  and  jiass  it  oil'  as  an  unaltered  work,  if  the 
alteration  is  such  as  might  affect  the  character  or  reputation  of 
the  artist.  {Fine  Arts  Copyright  Act,  1862  (25  &  26  Viet.  e.  68), 
8.  7.  clause  4.  See  Carlton  Illustrators  v.  Colenum,  1911.  1  Iv.  B. 
771,  80  L.  J.  K.  B.  510.)  As  to  the  photographer,  the  implied 
contract  has  been  the  subject  of  much  discussion  in  the  courts. 
The  photographer  generally  retains  possession  oPthe  negative,  and, 
according  to  the  prevailing  view,  he  is  the  owner  oi  it,  though, 
according  to  some  authorities,  the  negative  is  the  property  of  the 
person  who  ordered  it,  but  in  any  case,  the  photographer  can  make 
no  use  of  the  negative  without  the  consent  of  the  person  whoso 
features  have  been  reproduced.  (Pouillet,  Traitf  dr  la  Propriete 
Litteraire  et  Artistique,  3rd  ed.  n.  284,  and  n.  374;  Pand.  FrauQ. 
vo.  Prrrjjriete  Litterairp,  n.  222;  Paris,  3  janv.  1908.  S.  1908. 
"2.  238;  Sirey,  Table  Dfroniah',  1901—1910,  vo.  Propriete  Litte- 
raire, n.  79;  Sirey,  I'dltli-  Decciinatf,  I.S8I  1890.  vo.  I^mp. 
Liti.  n.  19.)  And  it  has  bieii  held  in  France  that  even  after 
tho  subject  of  the  portrait  ha>  allowed  ilic  photograi)lier  to  i-e- 
produco  copies  he  may  withdraw  his  eonsi^nl,  though  in  some 
circumstanc-es  he  mighl  b''  liable  in  damages  if  he  did  so.  (Paris, 
25  mai  1867,  S.  68.  2.  41  :  .Journal  du  Palais.  68,  p.  216;  Pand. 
Fraiu^.  vo.  Prop.  Litteraire,  n.  2^5 1  .       ^^"h(■ll  a  model  has  sat  to 
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Jill  arti.st  and  has  hem  prcsciitcil  by  him  wilh  proofs  of  a  photo- 
grapli  of  tho  picture,  this  (hx's  not  give  the  model  the  right  to 
have  reproductions  made  for  sale.  This  is  against  the  implied 
contract.  (Trib.  Seine,  20  janv.  1899;  Sirey,  Table  Decennale, 
1901—1910,  vo.  Propiefe  LiUerdlir,  n.  79.}  The  right  of  tho 
photographer  being  founded  upon  contract,  it  is  not  to  be  extended 
beyond  what  is  implied  in  the  contract.  ft  follows,  ratlier 
curiously,  that  a  photographer  may  have  a  wider  right  of  dealing 
with  a  photograph  of  a  person  who  never  gave  any  consent  to 
have  his  likeness  taken  at  all,  than  he  has  with  a  i)hotograph 
taken  by  agreement  with  thi'  sitter.  For,  perhaps,  it  is  not  as 
vet  quite  settled  that  it  is  a  legal  wrong  to  take  a  man's  photo- 
graph without  his  consent  and  even  to  reproduce  it.  If  the 
photograph  were  to  represent  him  in  such  surroundings  or  in  such 
a  way  as  to  be  calculated  to  affect  his  reputation  injuriously  or 
to  make  him  ridiculous,  there  can  be  no  doubt  that  a  claim  of 
damages  would  lie.  (Cass.  23  avr.  1903,  S.  1904.  1.  173; 
C.  d'appel  de  Bruxelles,  26  dec.  1888,  S.  91.  4.  3o,  exhibition  of 
waxwork  model  of  criminal.)  So,  when  a  surgeon  was  photo- 
graphed without  his  consent  in  the  act  of  performing  an  opera- 
tion, and  the  photograph  was  reproduced  in  a  cinematograph,  it 
was  held  he  was  entitled  to  damages  because  the  public  would  bo 
inclined  to  think  that  he  had  allowed  himself  to  be  photographed 
in  this  way  as  an  advertisement.  (/Prib.  Civ.  Seine,  10  fev. 
1905.  D.  1905.  2.  389.)  But  the  dominant  and  more  reasonable 
view  in  the  French  law  is  that,  even  where  the  photograph  does 
not  suggest  anything  discreditable  or  ridiculous,  a  person  has, 
nevertheless,  a  legal  right  to  prevent  his  privacy  from  being 
invaded.  This  subject,  however,  belongs  to  the  law  of  respon- 
sibility for  fault.  (See  Pouillet,  Prop.  LitUraire,  3rd  ed.  n.  194; 
Forreau,  E.,  in  Rev.  Trim.  1909,  p.  506;  Sirey,  Table  Decennale, 
] 901— 1910,  vo.  Froprieie  Littemire,  n.  79;  and  see,  in  the 
English  law,  a  valuable  collection  of  American  cases  in  Wigmore, 
Select  Cases  on  the  Law  of  Torts,  I,  p.  739.  Add  Harvard  Law 
Review,  26,  p.  275,  and  12  Columbia  Law  RevieAv,  693.). 
Whatever  view  may  be  taken  on  this  question,  it  is  at  least  clcai- 
that  the  consent  of  the  person  to  be  photographed  may  be  readily 
implied  if  he  sees  that  the  camera  is  directed  at  him  and  does  not 
seek  to  get  out  of  the  way.  So,  in  France,  where  a  photographer 
had  taken  a  photograph  of  a  group  of  acrobats  performing  in  the 
street,  and  had  reproduced  the  picture  for  sale,  it  was  held  that 
th^.^y  must  be  considered  to  have  given  a  tacit  consent,  inasmucli 
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as  thoy  saw  the  photograph  being  taken  and  niaJi;  no  objcotion. 
though  their  consent  to  the  reprodiicriiHi  might  be  withdrawn, 
afterwards  if  they  desired  to  put  a  stop  to  it.  ^Trib.  de  Paix  de 
Paris,  10  avril  1908,  D.  1908.  5.  63:  Trib.  de  Paix  de  Narbonne. 
4  nuns  100-3.  D.  190-3.  2.  389. 

Author  and  publisher. 

In  \\ii>  case  also  many  terms  are  let'l  to  be  implitMi.  Tlie  Swiss 
Code  (ies  Ohligatious  has  a  special  chapter  on  Le  Conirat  d'Edition 
(arts.  380  seq.),  but  tlie  French  and  Egy])tian  codes  are  silent.  If 
a  publisher  buys  a  work  from  an  author  is  it  an  iun>liod  condition 
that  he  will  publish  the  work?  May  the  publisher  keep  the  manu- 
script for  an  indetinito  time  and  then  publish  it?  Probably  no 
categorical  answer  can  be  given  to  such  questions.  The  answer 
depends  upon  the  circumstances  of  each  case.  Tlie  publisher  of 
a  magazine  in  wliich  a  num]>er  of  short  stories  appeared  every 
month  or  every  \\{!ek,  might  perhaps  buy  a  short  story  which  was 
olfeied  to  him  without  coming  under  any  implied  obligation  to 
])ublish  it  at  all.  The  writer  might  know  that  it  was  the  custom 
of  publishers  of  such  magazines  to  buy  large  numbers  of  stories 
or  articles  to  be  used  when  con\  enient,  or  even  to  be  left  unused  in 
the  publishing  office.  There  are  some  kinds  of  literary  work  in 
which  the  author  receives  a  price  for  the  product  which  he  soUs, 
without  at  the  same  time  contemplating  that  the  work  will  have 
any  effect  upon  his  literary  reputation.  On  the  other  hand,  there 
are  many  cases  in  which  the  author  has  as  much  regard  to  the 
effect  of  the  work  upon  his  reputation  as  to  the  sum  which  he 
receives  for  it.  In  a  French  ease  the  facts  were  as  follows: 
M.  Anatole  France,  as  quite  a  young  man,  had  sold  to  a  pub- 
lisher for  a  small  sum  a  History  of  France.  For  thirty  years 
the  pid)lisher  did  nothing  with  it.  Then,  Avhen  AI.  Anatole  France 
had  become  famous,  the  publisher  decided  to  bring  out  the  old 
history  which  had  boon  Ijing  in  his  desk.  M.  Anatole  France 
objected  to  this  on  the  ground  that  his  views  had  changed,  and 
the  publisher  offered  to  print  on  the  title  page  an  announcement 
that  the  book  had  been  written  thirty  years  before.  But,  in  an 
action  by  M.  France  to  prevent  the  publication,  the  court  diXiidcKl 
that  it  was  contrary  to  the  implied  contract  between  him  and  the 
publislter  to  bring  it  out  after  this  lapse  of  time.  (Gazette  dee 
Tribunaux,  30  dec.  1911,  v.  86,  p.  1035.)  In  a  Canadian  ca-so, 
a  publisher  had  commissioned  an   author  to   write  an  historical 
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work  foi-  him  as  one  volume  of  a  series.  The  publisher  paid  the 
price  which  he  had  agreed  upon,  but  as  ho  disapproved  of  some  of 
the  opinions  expressed  by  the  writer  he  did  not  publish  the  book. 
The  writer  brought  an  action  against  him  for  return  of  the  manu- 
script in  order  that  ho  might  publish  it  through  another  publisher, 
and  it  was  held  by  the  Supreme  Court  of  Canada  that  in  this 
case  it  was  an  implied  term  of  the  contract  that  the  book  should 
be  published  as  well  as  that  the  price  should  be  paid  for  it.  If 
the  publisher  was  not  willing  to  publish  the  book,  the  author,  on 
returning  the  price,  could  demand  the  return  of  the  manuscript, 
(Lesueiir  v.  Morang  Co.,  1911,  45  Canadian  Supreme  Court 
Reporte,  95.) 

Writer  and  receiver  of  a  letter. 

There  has  been  in  the  French  law  much  discussion  as  to  the 
rights  of  the  receiver  of  a  letter,  and  as  to  the  extent  to  which  these 
rights  depend  upon  an  implied  contract  between  him  and  the  writer 
of  the  letter.  The  rights  of  the  writer  and  the  receiver  may  be 
thus  summarised:  — 

(1)  It  is  now  generally  agreed  that,  unless  there  is  evidence  of 
a  contrary  intention,  the  receiver  of  a  letter  biecomes  the  owner  of  it 
when  it  has  passed  into  his  hands.  A  contrary  intention  may 
appear  from  the  circumstances.  It  appears,  for  example,  in  the 
case  of  letters  sent  by  a  principal  to  his  agent  on  matters  con- 
cerning the  agency.  (Valery,  Contrats  par  Correspoudance,  nos. 
145  and  147,  and  nos.  337—340;  Pouillet,  Propriete  Litteraire, 
3rd  ed.  n.  387;  Geny,  Lettres  Missives,  1,  n.  125;  Douai,  28 
janv.  1896,  D.  96.  2.  521,  and  note  by  M.  A.  Legris;  D.N.C.C. 
1,  p.  948,  n.  10;  and  Additions,  1913,  p.  62,  sous  Propriete  des 
Lettres  Missives.) 

(2)  But  this  ownership  of  the  receiver  of  a  letter  is  subject 
to  serious  limitations.  If  the  letter  is  of  a  confidential  character — 
and  whether  it  is  so  is' a  question  of  circumstances — the  receiver 
has  no  right  to  divulge  its  contents.  (Pouillet,  I.e.;  Aubry  et 
Rau,  4th  ed.  8,  p.  289;  Crim.  5  janv.  1906,  D.  1908.  1.  49, 
and  the  references  in  the  note.) 

It  is  a  traditional  rule  of  the  French  law  that  the  inviolability 
of  private  correspondenoo  must  be  respected.  (Note  of  M.  Appert 
to  S.  1899.  4.  9,  and  note  of  M.  Tissier  to  Limoges,  12  fevr. 
1894,  S.  1895.  2.  17;  Geny,  Lettres  Missives,  1,  n.  68;  Req. 
20  oct.  1908,  D.  1909.  1.  46.)  The  receiver  of  the  letter  is 
relieved  from  the  duty  of  secrecy  if  he  has  to  defend  himself 
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against  an  action  biought  by  the  wiitcr  o£  the  letter.  (Aubry  ot 
liau,  4th  od.  8,  p.  290 ;  Larombiere,  art.  1331,  n.  14;  D.  N.  C.  C. 
1,  p.  954,  n.  192.) 

The  receiver  may  adduce  the  confidential  letter  as  proof  of  a 
contract  made  with  him  by  the  writer.  (Same  authorities;  add 
Req.  18  mars  1861,  D.  61.  1.  432;  dissertation  by  M.  Legris  in 
D.  1901.  2.  89.)  And  he  may  adduce  the  letter  also  in  order  to' 
clear  his  character  from  an  aspersion  upon  it  made  by  the  writer. 
(Req.  3  iavr.  1873,  D.  73.  1.  467;  Limoges,  12  few.  1894,  D. 
95.  2.  537,  and  dissertation  by  M.  Valcry.) 

As  M.  Appert  expresses  it:  Persomie  ne  refmei-ait  a  Vhonmne 
idtaque  dwis  sa  vie  le  droit  de  saisir,  pour  se  defendre,  I'arme  que 
lui  a  pretee  prcalablement  son  adversairc.  Pourquoi  VhoTnme 
attaque  dans  son  hcmneur  ne  chercherait-il  pas  dans  la  correspon- 
dance  de  son  affresseur  la  preuve  que  ces  attaques  sont  calom- 
nicnses?  (Note  to  Haute  Cour  de  Justice  d'Angleterro,  27  nov. 
1897,  S.  1899.  4.  10.  col.  2.)  The  details  belong  to  the  law  of 
evidence.  (See  D.  N.  C.  O.  1,  p.  954,  nos.  180  seq.  Cf.  C.  A. 
Alex.  9  mai  1889,  B.  L.  J.  1,  264;  C.  A.  Alex.  10  fevr.  1892, 
B.  L.  J.  IV.  134.) 

(3)  Although  the  receiver  of  the  letter  is  the  owner  of  it  as  a 
material  object,  he  has  not,  apart  from  agreement,  the  literary 
property  in  it.  Regarded  from  the  point  of  view  of  literary  pro- 
perty it  belongs  to  the  writer  and  not  to  the  receiver,  and  it  is  the 
writer  only  who  can  publish  it.  (Pouillet,  Propriete  Litieraire, 
3rd  ed.  n.  387;  Geny,  Lettres  Missives,  1,  n.  140;  Paris,  21  fevr. 
1901  (Brunetiere  c.  Yves  Guyot),  Pand.  Frang.  periodiques,  1901. 
2.  268:  D.  N.  C.  C.  1,  p.  953,  nos.  154  seq.) 

Are  these  rules  of  law  to  be  explained  by  implied  contract? 

I'he  rules  above  stated  arc  usually  explained  as  resulting  from 
an  implied  contract  between  the  writer  of  the  letter  and  the  re- 
ceiver. The  ^vrite^  has  voluntarily  parted  with  the  property  in 
the  letter,  but  subject  to  the  implied  conditions  that  the  receiver 
will  respect  its  confidential  nature  and  that  he  will  not  infringe 
the  author's  right  to  make  a  literary  use  of  it.  Thus  M.  Legris 
says  of  the  confidentiality:  "  Lg  caractere  confidentiel  eniraine 
pour  le  destinateur  Vohligalion  de  ne  pas  divulguer  la  ieneur  de 
la  correspondance.  C'est  qu'entre  Vauteur  et  le  desiinataire  d'une 
letir^.  confidentielle  il  se  forme  mi  pacte  taciie  qui  ne  pent  Hre 
roirpu  quf  par  la  volonte  reciproqne  de  ceux  qui  Vont  forme. 
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(Note  to  Doiiai,  28  janv.  1896,  D.  96.  2.  o22.  col.  1.  Cf.  Dall. 
Supp.  vo.  Lettre  MisBvve,  n.  8;  Faml.  Frang.  vo.  Lettres  Mis- 
sives, nos.  131 — 141;  Pouillet,  Propriete  LitUraire,  3rd  ed.  n. 
387;  Note  of  M.  Appert  to  S.  1899.  4.  9;  Rouen,  23  mars  1864, 
D.  64.  2.  70.) 

It  must,  however,  be  admitted  that  this  theory  is,  in  many 
cases  at  any  rate,  highly  artificial. 

There  are,  no  doubt,  circumstances  from  which  a  court  may 
in  some  oases  infer  that  the  receiver  of  a  letter  has  giveoi  an  implied 
consent  to  the  conditions  imposed  by  the  writer.  This  might 
be  so,  for  instance,  in  the  case  of  a  letter  by  a  trader  to  one  of 
his  agents  or  employees  as  to  a  matter  of  business.  And  in  other 
cases  when  there  has  been  an  interchange  of  letters  and  confi- 
dence-s  have  been  mutually  invited  and  exchanged,  the  court  might 
be  able  to  spell  out  a  contract  that  these  confidences  were  to  be 
respected . 

But  cases  are  easily  conceived  where  it  is  impossible  to  dis- 
cover evidence  of  any  such  implied  contract .  The  intention  of  the 
writer  of  the  letter  to  impose  conditions  may  be  clear  enough,  but 
there  is  nothing  to  show  that  the  receiver  agreed  to  be  bound  by 
them.  The  man  who  receives  a  letter  does  not  know  Avhat  is  in 
it  until  he  opens  it,  and  when  he  has  opened  it  it  is  too  late  to 
refuse  it.  But  this  does  not  imply  that  he  agrees  to  be  bound 
by  what  is  in  the  letter.  Such  a  theoiy  is  fantastical,  as  M.  Geny 
►says.  (Geny,  Lettres  Missives,  1,  n.  74.  Cf.  Valery  in  note  to 
D.  95.  2.  537.)  Moreover,  if  the  -wi-iter's  claim  to  protection 
depends  upon  implied  contract,  he  will  have  no  right  against  any 
person  except  the  receiver  of  the  letter  or  his  ayant  cause.  Against 
a  third  party  into  whose  hands  the  letter  has  fallen  he  will  be 
without  any  protection. 

But  if  we  are  to  discard  in  this  case  the  theory  of  implied  con- 
tract, upon  what  principle  can  the  inviolability  of  correspondence 
be  supported?     Two  theories  have  been  suggested: — 

(1)  According  to  M.  Valery,  in  i^rinciple,  the  receiver  of  a 
letter  being  its  owner  may  make  any  use  ho  likes  of  it  unless  there 
is  evidence  of  a  contract  to  the  contrary  or  unless  the  use  made  of 
the  letters  amounts  to  a  delict  or  a  quasi-delict,  as,  for  example, 
when  it  is  made  for  the  purpose  of  making  a  profit  or  of  injuring 
the  reputation  of  the  writer.  The  breach  of  confidence  is  not  a. 
■wrong  in  itself.  (Note  to  Limoges,  12  fevr.  1894,  D.  95.  2. 
537.) 
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(2)  According  to  M.  Geny,  the  breach  of  confidence  is  a  wrong- 
in  itself;  it  is  the  infringement  ol'  a  right  to  secrecy  which  rests 
upon  considerations  of  public  order.  The  writer  of  a  confidential 
letter  has  a  legal  right  against  all  the  world  to  count  on  the  secrecy 
being  preserved.  The  dro-it  au  secret  is  one  of  those  rights  of 
personality — those  hiens  innes — which  are  recognised  b}'-  the  gene- 
ral law.  {Lettres  Missives,  1,  n.  75.  See,  as  to  rights  of  per- 
sonality in  general,  Aubry  et  Ban,  5th  ed.  2,  p.  2;  Perreau,  E.  H. 
in  Rev.  Trim.  1909,  p.  501.)  This  tlieorj^  has  been  adopted  in 
several  French  cases.  Attendii  que  le  secret  des  carrespmidariGes 
privees,  consacre  par  lum  jurisprudence  constante,  est  un  principc 
qui  fouchc  a  Vordre  public  et  ne  pounxdt  etre  viole  sans  porter  ime 
(/race  atteinte  aux  relations  et  aux  habitud&s  socialcs.  (Nancy, 
14  mai  1890,  1).  91.  2.  266,  and  cases  cited  by  M.  Geny,  op.  cit. 
1 .  n.  75." 

1  prefer  the  seeond  theory,  and  it  is  supported  by  the  analogy 
of  the  English  law. 

Comparison  with  the  English  law. 

In  the  English  law  it  is  clearly  settled  tliat,  apart  from  special 
limitations,  the  receiver  of  a  letter  has  the  property  in  it,  but 
not  the  copyright. 

The  wi-iter  of  a  private  letter  does  not  need  to  rely  upon  the 
special  legislation  to  protect  literary  propert3^  He  can  apply  to 
the  court  to  restrain  the  publication  as  a  breach  of  confidence 
unless  there  are  special  circumstances,  such  as  where  the  publica- 
tion is  necessary  for  the  purpose  of  clearing  the  defendant's  cha- 
racter. (Lahouchere  v.  Kess,  1897,  77  L.  T.  559,  Mews'  Dig. 
8,  p.  1971.  vSee  the  report  of  this  case  with  a  valuable  note  by 
M.  Appcrt  upon  the  comparison  with  the  Fi-enchlaw,  in  S.  1899. 
4.  9;  Copinger  on  Copyriyht,  5th  ed.  45.) 

The  general  principles  are  thus  formulated  in  a  recent  case: 
'■  The  recipient  or  possessor  of  letters  is  not  entitled  to  publish 
them,  nor  paraphrases  thei-eof ,  nor  extracts  therefrom,  and,  if  they 
are  wTitten  in  confidence,  he  is  not  entitled  to  communicate  their 
contents  to  third  persons.  But,  subject  to  those  exceptions,  the 
lawful  possession  of  a  letter  confers  all  the  rights  incident  to 
property.  Accordingly,  a  person  lawfully  in  possession  of  letters 
may  make  use  of  the  infonnation  contained  in  them  for  the  pur- 
pose of  writing  a  biography  without  any  express  or  implied  autho- 
rity from  the  writer.     The  right  to  use  a  letter  does  not  depend 
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Upon  the  intention  of  the  writer.  {Philip  v.  PenneU,  1907,  2  Cli. 
577,  76  L.  J.  Cli.  663.  See  Copinger  on  Copyright,  otli  ed. 
p.  44;  Halsbui'y,  Laws  of  Engkmd,  vo.  Copijright,  8,  p.  138.) 

Ill  the  English  law  this  subject  is  commonly  dealt  with  not 
by  writers  on  Torts,  but  by  writers  on  Copyright. 

But  it  is  entirely  immaterial  that  the  letters  possess  no  literacy 
value.  (Walter  v.  Lane,  1900,  A.  C.  539,  69  L.  J.  Ch.  699.) 
And  the  true  principle  is  that  the  publication  is  restrained  on  the 
ground  of  violation  of  confidence  and  injury  to  tho  fcelingts. 
(ytory,  Equity,  2,  s.  946;  Cooloy,  Torts,  3rded.  2,  p.  719.) 

Right  of  lecturer  to  restrain  publication  of  lecture. 

It  has  sometimes  been  suggested  that  a  professor,  being  paid 
to  deliver  lectures,  abandons  when  he  delivers  his  lecture  his  rights 
of  literary  proj)erty,  so  that  he  cannot  prevent  a  student  from 
taking-  down  complete  notes  and  publishing  them  in  the  form  of 
a  book.  But  the  French  law  is  settled  to  the  contrary,  and  for 
excellent  reasons.  It  is  not  necessary  to  invoke  the  theory  of 
implied  contract,  though  it  would  be  entirely  reasonable  to  say 
that  the  students  who  attend  a  course  of  lectures  do  so  on  the 
implied  condition  that  they  will  not  publish  the  notes  which  they 
take . 

It  is,  however,  sufficient  to  say  that  the  lecturer  retains  the 
literary  property  in  the  lectures.  Les  cours  et  legons  d'un  pro- 
feHseur  constituent  une  propriete  Utieraire  protegee  par  la  loi  tin 
17  juill.  1793.  En  oonsequence,  constitue  une  contrefaqon  le  fait 
do  puhUer  et  tnettre  en  vente,  stems  le  oonsentement  de  Vautew, 
h  stenographie  d\es  legons  professSes  dans  un  eours  public  ou  prive. 
(Tiib.  dela  Seine,  17  mars  1905,  S.  1905.  2.  253.  See  PouiUet, 
Propriete  Litteraire,  3rd  ed.  n.  58;  Sirey,  Table  Deeennale,  1901 
—1910,  vo.  Propriete  Litteraire,  n.  14,  for  list  of  authorities.) 

Comparison  with  the  English  law. 

In  England  the  law  is  the  same  and  it  has  been  rested  to  some 
extent  uiDon  implied  contract. 

If  a  speech  or  a  lecture  is  delivered  not  to  the  public  in  general, 
but  to  a  limited  class  of  persons,  such  as  the  students  of  a  uni- 
versity, there  may  be  an  express  or  implied  obligation  on  the  part 
of  those  who  hear  the  speech  or  lecture  not  to  publish  it.  {Nicols 
V,  Pitman,  1884,  26  Ch.  D.  374,  53  L.  J.  Ch.  552;   Coiird  v. 
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Simc,  1887,  10  App.  Ca.  326,  57  L.  J.  P.  C.  2;  Coping^r  on; 
Copyright,  5th  ed.  p.  48.) 

It  has  been  argued  that  in  tho  ease  of  a  university  professor,, 
and  the  same  argument  woukl  apply  to  a  lecturer  in  a  govern- 
ment, institution,  there  is  no  contract  between  the  student  and  the 
lecturer.  The  contract  is  between  tho  lecturer  and  the  university 
on  the  one  hand,  and  between  thi'  student  and  the  university  on 
the  other. 

This  is  true,  but  the  answer  is  that  the  lecturer  does  not  contract 
to  give  his  lecture  to  the  public,  but  only  to  the  limited  class, 
and  that  the  student  contracts  with  the  university  to  attend  the 
lectures  subject  to  the  restrictions  contained  in  the  contract  between 
the  professor  and  the  university.     (See  Cmrd  v.  Sime,  ut  sup.) 

The  literary  property  of  a  public  lecturer  is  in  England  now 
protected  by  the  Copyright  Act,  1911,  s.  35,  subject  to  condi- 
tions which  do  not  need  to  be  stated  here.  (Copinger  on  Copy- 
right, 5th  ed.  p.  47.) 

Rule  6. 

AU  the  clmises  of  a  contract  are  interpreted  the  one  by  the  other,. 
giving  to  each  the  meaning  d^arimcl  from  the  entire  document. 
(C.  C.  F.  1161;  C.  C.  Q.  1018.)  The  court  must  look  at  the  eon- 
tract  as  a  whole,  which  w^as  what  the  parties  did  themselves,  and 
discover  the  general  intention.  This  will  frequently  be  the  best 
guide  in  construing  the  ambiguous  language  of  particular  clauses. 
The  clauses  must  be  read  so  as  to  make  them  all  harmonise  to- 
gether, if  this  can  be  done  without  ]nitting  too  violent  a  strain 
upon  the  words.  For  each  clause  was  not  intended  by  the  parties 
to  be  a  distinct  contract,  but  all  the  clauses  together  were  to  form 
one  contract.  In  order  to  arrive  at  the  common  intention  it  is- 
necessary  to  study  the  general  scheme  of  the  contract,  to  compare 
one  clause  with  another,  to  inquire  into  the  considerations  which 
the  contracting  parties  had  in  vicAV,  and  to  decide  whether  the 
iuteq>retation  suggested  by  one  or  other  of  the  parties  can  be 
justified  by  the  logical  and  reasonable  consequences  to  which  it 
would  lead.  (Paris,  13  f6vr.  1894,  D.  94.  2.  430.)  If  upon 
the  first  examination  there  appears  to  he  some  inconsistency 
between  two  of  the  clauses,  the  court  must  attempt  to  find  a  moans 
of  reconciling  them  by  a  study  of  the  contract  as  a  whole.  It 
should  not  be  admitted  too  easily  that  there  is  an  irreconcilable 
contradiction.  The  parties  meant  both  clauses  to  receive  effect, 
and   if,  by  putting  a  particular  intcrpi'etation  upon  one  of  the- 
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clauses,  even  although  this  interpretation  may  not  be  the  most 
obvious  one,  effect  can  be  given  to  both,  this  interpretation  is  to 
be  preferred  to  one  which  would  involve  striking  one  clause  out 
of  the  deed  altogether.  (Laurent,  16,  n.  510;  B.-L.  et  Barde,  1, 
n.  567.  See  Bruxelles,  10  mars  1864,  Pasicrisie  Beige,  64.  2. 
192;  C.  A.  Alex.  22  dec.  1898,  B.  L.  J.  XI,  60;  C.  A.  Alex. 
17  mai  1900,  B.  L.  J.  XII,  262.)  This  principle  tha.t  the 
different  clauses  of  a  contract  must  be  read  together  is  illustrated 
also  in  the  cases  in  which  the  contract  is  contained  in  several 
instruments.  Where  the  parties  execute  on  the  same  day  two 
deeds  in  relation  to  the  same  gubject  the  court  may  come  to  the 
conclusion  that  the  two  deeds  were  intended  to  be  correlative  and 
to  constitute  one  contract  only.  And  if  satisfied  upon  this  point, 
the  court  must  tr}^  to  reconcile  inconsistencies  in  the  two  writings, 
and  to  give  effect  to  the  general  intention  as  collected  from  both 
taken  together.  (D.  Rep.  Ohlig.  n.  869.)  In  English  law,  also, 
the  court  may  find  that  the  contract  is  contained  in  several  writ- 
ings. {Oliver  v.  Hwitiug,  1890,  44  Ch.  D.  205,  59  L.  J.  Ch. 
255;  Leake,  Contracts,  6th  ed.  116;  Pollock,  Contracts,  8tli  ed. 
p.  171.)  The  intention  of  the  parties  in  a  case  of  this  kind, 
where  they  execute  two  writings,  is  generally  to  conceal  from  the 
public  their  true  intention.  One  of  the  writings  is  to  be  shown 
and  the  other  is  to  be  concealed.  For  instance,  a  price  is  stated 
in  one  of  the  writings,  but  it  is  explained  in  the  other  writinjg 
that  this  price  is  not  the  real  one.  Or,  the  parties  execute  a  deed 
of  sale  which  is  absolute  on  its  face,  but  at  the  same  time  they 
make  a  contre-lettre  that  the  buyer  is  to  hold  the  property  as 
security.  The  French  Code  contains  a  special  provision  that  these 
contre-lettres  are  not  to  be  allowed  to  prejudice  the  rights  of  third 
parties.  (C.  C.  F.  1321.)  This  subject  will  be  discussed  later 
in  explaining  the  effects  of  simulation.  {Infra-,  2,  p.  129.)  The 
rule  that  to  get  at  the  intention  of  the  parties  we  must  take  all 
the  clauses  together,  and,  if  possible,  give  effect  to  them  all,  applies 
also  where  a  postscript  is  added  to  the  original  contract.  The 
postscript  will  be  interpreted  as  not  abrogating  the  contract  except 
to  the  extent  to  whioh  it  is  incompatible  with  it.  The  pre- 
sumption is  that  it  is  to  be  read  as  a  part  of  the  contracst.  But 
although  all  the  clauses  in  a  contract  are  to  be  read  together,  and 
harmonised  if  possible,  cases  occur  in  which  there  is  an  absolut-e 
and  irreconcilable  contradiction  between  two  clauses.  In  such  a 
case  what  is  the  duty  of  the  courts?  Must  the  whole  contract  be 
declared  inoperative  because  it  is  impossible  to  givQ  it  an  intelli- 
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giblo  moaning?  Here  cventhing  is  left  to  the  discretion  of  the 
court.  It  may  appear  that  the  parties  intended  the  validil}'  of 
each  of  the  chiuses  to  be  dependent  on  (hat  of  the  others,  so  that 
if  one  of  the  clauses  has  to  fall  because  it  is  inconsistent  with 
anothei-,  the  \vhole  contract  must  likewise  fall  with  it.  (B.-L.  et 
Barde,  1,  n.  566.)  But  this  is  not  always  the  case.  It  maj 
appear  that  one  of  the  clauses  which  is  irreconcilable  with  another, 
or  with  the  scheme  of  the  avIioIo  deed,  Avas  inserted  bj  mistake  or 
without  sufficient  consideration.  And  if  the  court  is  satisfied  that 
the  clause  which  causes  the  difficulty  does  not  reallj'  express  the 
intention  of  the  parties  the  court  may  disregard  this  clause  alto- 
gether,  (B.-L.  ct  Barde,  1,  n.  568.)  As  English  judges  express 
tho  same  rule,  "Insensible  words  may  be  rejected."  (See  per* 
WiUes,  C.  J.,  in  Srnith  v.  PacMivrst,  1741,  3  Atk.  at  p.  136; 
Halsbury,  Laics  of  England,  vo.  Deeds,  p.  455.)  It  is  only  in  an 
oxtremc  case  that  so  violent  a  method  of  interpretation  can  be 
adopted,  but  cases  undoubtedly  occur  in  Avhich  it  leads  to  the 
right  solution. 

Rule  7. 

In  cases  oj  doubt,  the  contract  is  interpreted  agcunst  him  who 
has  stipulated  and  in  jcwour  of  him  ichd  has  co7itracted  the  obliga- 
tion. (C.  C.  F.  1162;  C.  C.  Q.  1019;  C.  C.  E.  140/201.^ 
The  Egyptian  Code  gives  the  rule  more  shortly,  and  with  equal 
clearness.  In  cases  of  doubt  the  construction  shall  be  in  favour 
of  the  party  icho  incurs  the  obligcdion.  There  is  a  presumption, 
in  favour  of  freedom.  No  one  is  legallj^  bound  by  a  contract 
unless  he  has  chosen  to  limit  his  freedom  in  this  Avay.  And  if 
the  contract  is  ambiguous  he  Avill  be  presumed  to  have  limited  his 
freedom  less  rather  than  more.  As  Domat  puts  it,  Celui  qui 
s'ohlige  ne  veut  que  le  moins.  {Lois  Civiles,  Ire.  partie,  Liv.  I. 
Tit.  I,  sec.  2,  no.  13.)  Moreover,  the  party  claiming  that  another 
has  limited  his  freedom  lias  the  onus  of  proof,  and  the  moment 
there  is  any  doubt  as  to  Avhether  the  debtor  is  bound  to  a  less  or 
to  a  greater  extent,  the  creditor  must  prove  that  it  is  to  the  greater 
extent  if  he  is  to  succeed.  (C.  C.  E.  214/278;  C.  C.  F.  1315;, 
C.  C.  Q.  1203. y  There  are  many  cases  in  Avhich  the  courts  are 
obliged  to  put  their  judgment  upon  this  ground.  (Conseil  d'Etat, 
2  juill.  1875,  D.  76.  5.  453;  Douai,  10  nov.  1898,  D.  1900.  2. 
47;  C.  A.  Alex.  17  mai  1900,  B.  L.  J.  XII,  262;  C.  A.  Alex. 
6  juin  1901,  B.  L.  J.  XIII,  362;  C.  A.  Alex.  20  nov.  1902, 
B.  L.  J.  XV,  11.) 
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It  ife  really  a  mistake,  liOAvevcr,  to  call  this  a  rule  of  interpreta- 
tion.    If  it  is  possible  by  applying-  the  proper  rules  of  construction 
to  discover  the  intention  of  the  parties,  effect  will  bo  given  to 
that  intention;  if  it  cannot  be  discovered  there  is  no  oWig-ation . 
Demolombe  says:  "  It  is  interpretation  confessing  itself  impotent 
before  the  impenetrable  obscurity  of  the  contract."     (v.  25,  n.  23.) 
It  is  cutting  the  knot  when  it  cannot  be  untied,  and  is  only  to  he 
employed  as  a  last  resort.     (B.-L.  et  Barde,  1,  n.  571.)     It  is  at 
any  rate  better  than  to  allow  the  litigant  Avho  draws  the  shorter: 
of  two  straws  to  win  the  suit,  a  method  for  which  there  is  an  old 
French  precedent.      (Demolombe,  25,  n.  24.)     In  synallagmatic 
contracts,  in  which  each  of  the  parties  is  alternately  debtor  and 
creditor,  the  rule  under  consideration  will  apply  now  to  the  one 
and  now  to  the  other  party  according  to  the  role  which  he  is 
playing.     For  example,  if  you  claim  that  I  am  your  debtor,  the 
rule  is  against  you  until  you  have  established  the  debt.     But  if 
you  succeed  in  this,  and  I  claim  in  reply  that  under  another  clause 
■of  the  contract  you  have  restricted  your  ordinary  right  to  claim 
performance,  the  rule  is  then  against  me.     (Demolombe,  I.e.)    In 
the  case  of  sale  the  French  Code  has  a  special  provision  that 
"  Every  obscure  or  ambiguous  clause  is  to  be  interpreted  against 
the  seller."     (C.  C.  F.  1602.)     For  it  is  the  seller  who  fixes  the 
price  at  which  he  will  sell,  and  as  he  knows  the  thing  which  he  is 
celling  better  than  the  buyer  does,  it  is  for  him  to  make  th& 
conditions  clear.     If  there  is  any  obscurity  it  is  his  fault  rather 
than  that  of  the  buyer.     Qui  mM  le  pot  dit  h  mot,  says  Loysel, 
adding  that  there  are  more  foolish  buyers  than  foolish  sellers. 
{Instiiutes  Coiitumieres,  Liv.  III.  Tit.  IV,  iv.  1.)     This  article 
of  the  code  has  been  the  subject  of  much  difference  o(f  opinion, 
and  the  Egyptian  legislator  has  done  well  to  omit  it.     It  is  no 
-doubt  the  case  that,  as  a  general  rule,  the  seller  states  the  terms 
of  the  contract.     It  may  be  that  he  draws  up  the  document  and 
presents  it  to  the  other  party  to  sign.    And  so  long  as  the  clauses 
are  clauses  dictated  by  the  seller  and  for  his  protection,  it  is 
natural  that  every  doubt  should  be  interpreted  favourabh"  to  the 
•other  party.     But  if,  as  is  often  the  case,  the  contract  contains 
clauses  put  in  by  the  buyer  for  his  protection,  why  should  they  be 
interpreted  against  the  seller?    Accordingly  it  is  generally  agreed 
that  in  regard  to  such  clauses  doubts  are  to  be  resolved  in  favour 
of  the  seller  and  not  against  him.     B.-L.  et  Barde,  1,  n.  572; 
Hue,  10,  n.  71.)     Further,  does  this  article,  applicable  to  sale,  state 
an  exceptional  rule  which  is  not  to  be  extended  bj^  analogy  to 
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Other  contracts,  even  to  such  a  c-ontract  aB  lease,  which  so  closely 
resembles  sale?  Most  Avriters  say  that  the  rule,  being  an  cxcqi- 
tion,  cannot  be  extended  by  analogy.  (B.-L.  et  Barde,  1,  n.  572; 
B.-L.  et  Saig-nat,  Vcnte,  n.  284,  and  n.  998;  D.  N.  C.  C.  art. 
1162,  n.  16.;  But  the  answer  to  this  appears  to  bo  clear.  The 
article  properly  understood  does  not  lay  down  any  exception.  If 
in  a  contract  of  sale  it  is  only  the  clauses  in  which  the  buyer  binds 
himself  which  are  to  be  interpreted  restrictively  and  against  the 
seller,  the  article  only  states  what  is  the  general  rule  of  law,  and 
is  in  fact  superfluous.  The  matter  is  covered  by  article  1162, 
eorrospondiug  to  C.  C.  E.  140/201,  which  wo  are  at  present 
discussing.  Even  though  the  French  Code  did  not  contain  article 
1602,  the  law  would  not  be  any  different.  (B.-L.  et  Wahl, 
Loiuige,  ord  ed.  1,  n.  47;  D.  Rep.  Louage,  n.  147.)  And  there 
are  decisions  by  the  French  courts  that  in  a  contract  of  lease  if 
there  is  obscurity  the  doubt  should  be  resolved  in  favour  of  the 
lessee .  It  is  the  lessor  who  may  be  looked  upon  as  the  stipulator^ 
and  it  is  iie,  who  like  the  vendor  in  the  contract  o£  sale,  offers  the 
property  to  the  other,  and,  if  they  come  to  an  agreelment,  he 
prepares  as  a  general  rule  the  document  in  which  this  agreement 
is  expressed.  The  maxim  of  the  Koman  law  on  which  our  article 
is  founded  is  verba  coulra  stipulator  em-  interpretcmda  sunt.  (Dig. 
45.  1.  38.  18.)  I  prefer  the  view  followed  by  the  French  coui'*ts 
in  tliese  cases.  In  Quebec  the  French  jurisprudence  has  been 
followed  in  holding  that  in  a  lease  doubts  must  be  solved  against 
the  lessor.  {Watson  v.  Sparrow,  1899,  R.  J.  Q.  16  S.  C.  450.) 
The  same  question  may  arise  in  the  case  of  an  exchange.  If  there 
is  a  doubt  as  to  the  extent  of  something  promised  by  one  of  the 
parties  to  the  exchange,  it  seems  to  me  that  it  should  bo  resolved 
in  favour  of  the  lesser  liability,  upon  the  general  rule  that  the 
construction  shall  be  in  favour  of  the  party  who  incurs  the  obliga- 
tion. In  the  Egyptian  law  this  conclusion  is  clearly  right,  as  we 
are  not  embarrassed  by  an  article  corresponding  to  C.  0.  F.  1602. 
So  when  there  are  two  supposedly  duplicate  copies  of  the  sam-e 
agreement,  the  copy  which  imposes  the  less  onorous  terms  on  the 
debtor  will  bo  accepted  in  dubio  in  preference  to  the  other.  If 
there  are  two  copies  of  a  lease,  and  the  copy  in  possession  of-  the 
tenant  does  not  stipulate  that  any  special  business  shall  be  carried 
on  in  the  rented  premises,  whereas  the  copy  in  the  hands  of  the 
landlord  says  the  premises  shall  be  used  for  a  particular  business, 
the  tenant's  copy  will  be  preferred.  A  good  illustration  of  the 
general  rule  of  the  interpretation  against  the  stipulator  is  afforded 
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by  a  reoeut  French  case.  A  bill  of  lading  cont-ained  a  clause  that 
the  goods  were  to  be  delivered  "  as  quickly  as  possible  and  without 
interruption  during  all  the  hours  for  which  the  customs  authorities 
gave  permission."  The  shipowners  wished  to  discharge  the  goods 
during  the  night.  The  consignees  maintained  thoy  were  not 
bound  to  take  delivery  during  the  night.  When  this  was  intended 
it  was  usual  to  say  expressly  "day  and  night."  The  Court  of 
Douai  held  that  the  clause  being  obscure,  must  be  interpreted 
against  the  stipulator,  and,  therefore,  it  upheld  the  contention. 
of  the  consignees.  The  clause  under  which  the  delivery  was  to  be 
effected  so  quickly  was  plainly  inserted  in  the  interest  of  the 
shipowner,  and  in  order  that  the  ship  might  get  away  as  soon  as 
possible.  The  shipowner  was,  as  regards  this  clause,  the  stipu- 
lator, and  the  doubt  was  accordingly  interpreted  against  him., 
(Douai,  10  nov.  1898,  D.  1900.  2.  47.)  Sometimes  the  rule 
that,  where  the  contract  is  ambiguous,  the  presumption  is  that  the 
party  bound  himself  less  rather  than  fmore  comes  in  conflict  with 
another  rule  of  interpretation,  which,  although  not  laid  down  in 
the  codes,  is  recognised  in  practice.  This  is,  that  where  a  party 
to  a  contract  undertakes  a  general  liability,  but  declares  that  he 
is  to  be  relieved  from  this  liability  in  certain  special  cases,  the 
clause  containing  the  exceptions  or  exemptions  will  be  interpreted 
restrictively  against  him.  And  the  same  rule  applies  where  a 
party  who  is  subject  to  a  general  liability  by  the  law  stipulates 
for  immunity  from  tliis  liability  in  certain  cases.  As  an  example 
of  the  first  case  may  be  given  the  contract  of  carriage. 

It  is  a  well  settled  rule  that  when  the  carrier  by  the  contract 
exempts  himself  from  liability  for  loss  from  certain  causes,  these 
exceptions  will  be  narrowly  construed.  He  is  not  to  be  excused 
unless  he  has  bargained  in  clear  terms  for  his  exemption.  (See 
Cass.  19  fevr.  1900,  D.  1900.  1.  433.)  In  England  the  courts 
are  very  strict  in  interpreting  such  clauses  of  exemption.  For 
example,  where  the  clause  exempted  the  shipowner  from  liability 
for  loss  by  "  thieves  "  it  was  held  that  this  did  not  cover  thefts  by 
persons  on  board,  but  meant  only  persons  who  got  into  the  vessel 
from  outside.  {Taylor  v.  Liver  pool  and  G.  ^Y .  S.  S.  Coy.,  1874, 
L.  R.  9  Q.  B.  550,  43  L.  J.  Q.  B.  205.)  And  in  a  later  case 
where  the  shipowner,  apparently  having  this  decision  in  view,  had 
tried  to  protect  himseK  further  by  stipulating  in  the  bill  of  lading 
that  he  would  not  be  liable  for  loss  by  "  thieves  whether  on  board 
or  not,"  it  was  held  that  this  was  not  wide  enough  to  include 
members  of  the  crew.     (Steimnan  v.  Angier  Line,  1891,  1  Q.  B. 
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619,  60  L.  J.  Q.  B.  425.  Soe  Carver,  Carrmge  of  Goods  hy  Sea, 
•5th  ed.  s.  77,  aud  s.  94.)  In  regard  to  the  contract  of  insurance 
there  has  been  in  the  French  law  considerable  hesitation  as  to  the 
right  rule  of  interpretation.  According  to  a  number  of  old  deci- 
sions, obscure  or  ambiguous  clauses  in  an  insurance  policy  are  to 
be  intei-preted  against  the  company,  for  it  is  the  fault  of  the 
company  if  the  policj^  contains  any  obscurity.  (Paris,  1  aout 
1844,  D.  45.  2.  7;  B.-L.  et  Bardc,  1,  n.  573.)  But  this  seems 
to  be  going  too  far,  and  the  tendency  of  the  French  jurisprudence 
is  now  to  hold  that  there  is  no  general  rule  that  an  insurance  policy 
nnist  be  interpreted  against  tlio  insurer.  (D.  Supp.  vo.  Droit 
Maritime,  n.  1660;  Cass.  27  aout  1878,  D.  79.  1.  456.)  But 
here,  as  in  other  contracts,  clauses  restricting  or  limiting  the 
liability  of  eitiier  party  will  be  narrowly  interpreted.  Beyond 
this  it  is  not  reasonable  to  go.  If  there  is  a  reasonable  doubt  as 
to  Avhether  the  company  intended  to  insure  a  certain  risk,  thone 
is  no  ground  for  denying  them  the  benefit  of  the  ordinary  rule. 
On  the  other  hand,  if  they  undertake  to  insure  a  certain  person  or 
certain  property,  but  declare  that  they  are  to  be  relieved  from 
liabilit}'  in  particular  circumstances,  the  clause  of  exemption  will 
be  narrowly  regarded.  (See  Bordeaux,  24  mars  1896,  D.  1897. 
2.  236;  L(4'ort,  Assurance  snr  la  Vie,  1,  p.  331.)  The  second  case, 
which  scem3  to  conflict  with  the  rule  that  a  party  is  presumed  to 
bind  Iiimself  less  rather  than  more,  is  that  of  exemption  from  legal 
liability  by  a  special  stipulation.  In  the  cases  in  which  such 
stipulations  of  immunity  are  permitted  it  is  certain  that  they  wdll 
bo  narrowly  interpreted.  This  subject  belongs,  hoAvcver,  to  another 
place.     (Sec  infra,  2,  pp.  261  s,eq.) 


Rule  8. 

Ho  If  ever  general  the  terms  mmj  1)6  in  which  the  contract  is 
expressed  they  extend  only  to  the  things  concerning  which  it 
appears  that  the  parties  intended  to  contract.  (0.  C.  F.  1163; 
C.  C.  Q.  1020.)  This  rule  is  itself  merely  an  application  of  the 
general  principle  that  it  is  the  intention  of  the  parties  to  which 
effect  must  be  given,  and  not  the  literal  terms  which  they  cmplo}-. 
The  parties  may  use  some  general  expression,  but  may  show  by 
something  in  the  rest  of  the  deed  or  by  its  whole  character  that 
they  do  not  intend  this  general  expression  to  be  taken  in  its  widest 
sense.  We  have  always  to  bear  in  mind  what  it  was  of  which  the 
parties  were  thinking.     A  common  application  of  this  rule  is  in 
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regard  to  a  compromise  of  a  dispute  in  order  to  prevent  an  action. 
In  this  case  the  Egyptian  Code  specially  says:  The  terms  of  the 
reiiimciatimi  luhich  is  the  result  of  a  compromise  must  he  inte)-- 
preted  most  strictly,  and,  iuhatever  be  its  terms,  the  renuyiciation 
applies  to  those  rights  only  lohich  form  the  precise  object  of  the 
matter  upon  which  the  comp-omise  is  entered  into.  (C.  C.  E. 
534/656.)  This  is  in  accordance  with  the  traditional  rule  of  the 
French  law.  (C.  C.  F.  2049:  Laurent,  28,  n.  388;  Guillouard, 
Traii&actions,  n.  120.)  To  take  Pothier's  illustration:  if  you  and 
I  settle  our  respective  claims  by  a  compromise,  and  it  is  agreed 
that  I  am  to  take  a  certain  sum  "in  satisfaction  of  all  my  claims," 
that  means  only  all  the  claims  of  which  I  was  aware .  It  does  not 
affect  claims  of  which  I  had  jtio  knowledge.  For  example,  a 
compromise  of  my  rights  under  a  will  which  is  disputed  ^^■ill  not 
bar  me  from  claiming-  a  legacy  under  a  codicil  which  has  come  to 
light  only  after  the  compromise  was  made.     {Ohlig.  n.  98.; 

The  French  jurisprudence  has  applied  the  principle  frequently 
in  cases  about  the  transfers  of  literary  rights.  The  transfer  of 
copyrights  or  the  right  of  reproducing  works  of  art  may  be  made 
in  very  general  terms,  but,  however  wide  they  may  be,  they  will 
only  carry  the  rights  given  by  the  law  at  the  time.  If  a  copy- 
right should  be  extended  by  a  subsequent  law  the  rights  for  the 
new  period  will  not,  in  the  absence  of  express  stipulation,  be  held 
to  have  been  included  in  the  transfer.  (Cass.  28  mai  1875,  D. 
75.  1.  334;  Paris,  18  aout  1879,  D.  81.  2.  61;  B.-L.  et  Barde,  1. 
n.  575.)  But  the  rule  does  not  mean  that  when  parties  are  deal- 
ing about  an  object  which  comprises  a  number  of  particular  things 
they  are  understood  to  be  referring  only  to  such  particular  things 
as  were  knowm  to  them.  When  the  object  of  the  agreement  is 
a  universality,  it  comprises  all  the  particular  things  which  com- 
pose the  universality,  even  those  of  which  the  parties  had  no  know- 
ledge. For  the  pai'ties  intend  to  deal  with  the  thing  as  a  whole. 
If  I  compromise  with  you  for  a  sum  of  money  instead  of  a  share 
in  a  succession  which  has  fallen  to  me,  or  sell  you  my  stock-in- 
trade,  or  my  library,  or  my  furniture  at  a  certain  price,  I  cannot 
get  the  contract  annulled  on  the  ground  that  the  succession,  or 
the  stock,  or  the  library,  or  the  furniture,  as  the  case  may  be, 
comprises  articles  which  I  did  not  know  about.  The  presumption 
at  any  rate  is  that  I  agreed  to  take  a  lump  sum  for  my  rights 
en  bloc.  This,  of  course,  will  not  be  so  when  the  parties  show- 
that  they  intend  the  universality  to  include  only  certain  things 
which  they  knew  of  and  identify;  as,  for  example,  by  saying  that 
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they  are  described  in  aii  inventory.  (Pothier,  Ohlig.  a.  99.) 
And,  no  doubt,  there  arc  cases  in  which,  althoug-h  the  parties  are 
dealing  with  a  universality,  the  presumption  that  they  intend  to 
deal  with  all  the  things  therein  comprised  may  be  rebutted.  If 
I  sell  you  my  furniture  and  you  discover  afterwards  a  diamond 
ring  in  a  secret  drawer  of  an  old  desk,  I  shall  not  be  considered  as 
having  intended  to  include  this  in  the  sale.  (Paris,  27  avril  1868, 
D.  6S.  ^.  141.) 

Illustrations  from  English  law  and  law  of  Quebec. 

In  an  English  case  an  owner  of  land  granted  a  lease  of  it  ior 
99  years  to  a  gas  company  with  power  to  excavate  and  to  erect  a 
gasometer.  In  the  excavation  a  very  ancient  boat  was  discovered. 
It  was  held  that  the  implied  license  to  remove  and  dispose  of  the 
soil  arising  from  the  excavation  did  not  extend  to  the  boat,  the 
existence  of  which  was  not  in  contemplation  of  either  party. 
(Elw€S  V.  Brigg  Gas  Co.,  Ld.,  1886,  33  Ch.  D.  562,  55  L.  J.  Ch. 
734.) 

The  general  rule  is  well  illustrated  by  a  recent  case  in  Quebec. 
A  donation  was  made  by  a  Avife  to  her  husband  in  a  mai-riage 
contract,  giving  to  him,  in  the  event  of  her  predecease,  tons  les 
meuhles  et  effets  moUliers  qui  pourront  lui  appartenir  au  jow 
tie  son  deces.  At  her  death  she  had  a  sum  of  money  in  the  bank. 
The  husband  claimed  this  sum  as  comprised  in  the  general  expres- 
sion tons  les  meuhles  et  effets  mobiliers,  and  the  bank  paid  it  to 
him.  Subsequently,  one  of  the  heirs  ab  intestato  of  the  wife  sued 
the  bank  for  payment  of  his  share  of  this  sum,  and  contended  that 
the  payment  to  the  husband  was  a  bad  payment,  on  the  ground 
that  the  words  meuhles  et  effets  moUliers,  general  as  they  were, 
did  not  include  the  money  in  the  bank.  It  was  true  that  at  the 
time  of  the  marriage  the  wife  had  money  in  the  bank,  and  had  also 
furniture,  carriages,  etc.  A  list  of  these  moveables  was  annexed 
to  the  contract,  and  this  list  did  not  mention  the  money  in  the 
bank.  In  the  whole  circumstances  the  court  came  to  the  conclusion 
that  the  general  words  meuhles  et  effets  mohiliers,  which  would 
naturally  include  such  property  as  money  in  the  bank,  were  not 
intended  in  this  particular  contract  to  have  so  wide  a  connotation. 
(Saboun7i  v.  Bcmque  d'epargne,  1903,  R.  J.  Q.  12  K.  B.  380.) 
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Rule  9. 

When  the  parties  in  onlcr  to  avoid  a  doubt  ivhether  a  parti/jular 
oas£,  comes  unthin  the  scape  of  a  contract,  /mile  made  special 
provisions  for  such  case,  the  general  tows  of  the  contract  are.  not 
on  this  account  restricted  to  the  single  case  specified.  (C.  C.  F. 
1164;  C.  C.  Q.  1021.) 

It  is  very  common  for  people  to  specify  particular  points  which 
are  really  covered  by  the  general  words,  and  the  presumption  is 
that  in  so  doing-  they  do  not  intend  to  limit  the  generality,  but 
only  to  prevent  the  possibility  of  doubt.  It  is  impossible  to  lay 
down  any  general  rule  as  to  whether  the  mention  of  a  particular 
thing  is  meant  to  be  restrictive  or  not,  but  the  argument  a  con- 
trario  is  a  very  dangerous  one,  and  the  maxim  expressio  (or  enu- 
meratio)  unius  est  exclusio  alterius  is  move  often  misleading  than 
helpful.  (Demolombe,  25,  n.  23;  Laurent,  16,  n.  513.  See 
for  some  English  illustrations  of  the  caution  necessary  in  applying 
this  maxim.  Broom's  Legal  Maxims,  7th  ed.  p.  493;  Trayner's 
Legal  Maxims,  4th  cd.  p.  186.  Cf.  Att.-Gen.  for  Ontario  v. 
Att.-Gen.  for  Quebec,  1910,  A.  C.  627,  80  L.  J.  P.  C.  35.) 

Pothier's  illustration  is  a  provision  in  a  marriage  contract  that 
the  consorts  shall  be  in  community  and  that  moveable  successions 
accruing  to  either  of  them  shall  fall  into  the  community.  Does 
this  clause  prevent  all  otlier  things  falling  into  the  community 
which  so  fall  by  the  general  law,  as,  for  instance,  moveables  which 
come  to  one  of  the  consorts  by  gift?  Presumably  not.  The  clause 
is  added  only  to  remove  a  doubt,  which  the  parties,  being  un- 
learned, entertain  as  to  w^liether  moveable  successions  did  fall  into 
the  community.  {Ohlig.  n.  100.)  Notwithstanding,  there  are 
without  doubt  many  cases  in  which  the  mention  of  the  particular 
thing  is  only  reasonably  to  be  explained  as  intending  to  exclude 
other  things.  For  instance,  in  a  mortgage  which  covered  certain 
iron  foundries,  and  also  two  dwelling-houses,  it  was  said  that  the 
security  should  cover  "  all  grates,  boilers,  bells,  and  other  fixtures 
in  and  about  the  said  two  dwelling-houses."  It  was  held  that 
this  excluded  the  fixtures  in  the  foundries,  though,  if  nothing  had 
been  said  about  them,  these  fixtures  also  Avould  have  been  covered 
by  the  mortgage.  {Rare  v.  Horton,  1833,  5  B.  &  A.  715,  39 
R.  R.  633.)  And  in  warranties  which  are  restrictively  construed, 
the  mention  of  one  thing  will  generally  exclude  another.  (See 
Budd  V.  Fairmaner,  1831,  8  Bing.  48,  34  R.  R.  619.) 
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James  S.  Henderson.    1918.  21.  2s. 

"  The  standard  modem  book  on  carriage  by  sea." — Law  Quarterly. 

Disney's  Law  of  Carriage  by  Railway. — Fourth  Edi- 
tion.    1915.  7s.  6d. 
"  Can  be  cordially  recommended  to  the  lawyer." — Laiv  Times. 

CHANCERY.— Daniell's  Chancery  Practice.— Eighth  Edi- 
tion. By  Sydney  E.  Williams  and  F.  Guthrie-Smith. 
2  vols.     1914.  51.  5s 

Daniell's   Chancery  Forms   and   Precedents.— Sixth 

Edition.     By  R.  White,. F.  E.  W.  Nichols  and  H.  G. 
Garrett.      1914.  21.  10s. 

"  The  two  volumes  on  Practice  arid  the  one  volume  of  Forma 
constitute  together  a  most  valuable  work  ou  the  practice  of  the 
Chancery  Division." — Law   Quarterly  lievienv. 

CHECKWEIGHING.-Cockburn's  Law  of  Checkweigh- 
ing.     1919.  7s.  6d. 

COLLISIONS  AT  SEA.— Marsden's  Collisions  at  Sea.— 

Seventh  Edition.    By  Marcus  W.  Slade.  1919.    11.  15s. 
"  Indispensable  for  Admiralty  practitioners." — Law  Journal. 

COMPANY  LAW.— Palmer's  Company  Law.  A  Practical 
Handbook  for  Lawyers  and  Business  Men.  Tenth  Edi- 
tion,    By  Alfred  F.  Topham.     1916.  Nei,  15s. 


COMPANY  LAW— continued. 

Palmer's  Company  Precedents.— Eleventh  Edition. 
Part  I.    General  Forms.     1912.  Net,  21.  10s. 

"  Palmer's  works  on  Ckwnpany  Law  are  all  beyond  criticism . " 
— Law  Magazine. 

Palmer's  Private  Companies.— Thirty-second  Edition. 
1920.  Net,  Is. 

Palmer's  Shareholders',  Directors',  and  Voluntary 
Liquidators'  Legal  Companion. — Thirtieth  Edition. 
1919.  Net,  2s.  ^d. 

CONSTITUTIONAL  LAW.— Ridges'  Constitutional  Lav 

of  England.— Second  Edition.     1915.  15i. 

CONTRACTS.— Addison's  Law  of  Contracts.— Eleventh 
Edition.     By  W.  E.  Gordon  and  J.  Ritchie.     1911. 

21.  2s. 
"Among  all  the  works  on  Oontracta,  there  is  none  more  useful 
to  the  practitioner  than  Addison." — Imw  Times, 

Leake's  Principles  of  the  Law  of  Contracts.— Sixth 

Edition.     By  A.  E.  Randall.     1911.  \l.  18s. 

"A  fuU  and  reliable  guide  to  the  principles  of  the  English  Law 
of  Contract." — Law  Journal. 

Pollock's  Principles  of  Contract.— Eighth  Edition. 
1911.  1^  12s. 

"  There  is  iio  book  on  the  English  Law  of  Contract  which  deals 
80  lucidly  and  yet  so  oomprehensively  as  this." — Law  Journal. 

CONVEYANCING.  — Armitage's  Short  Conveyancing 
Forms.    1918.  Net,  12s.  Qd. 

Prideaux's  Forms  and  Precedents  in  Conveyancing. 

— Twenty-first  Edition.    By  B.  L.  Cherry  and  R.  Bed- 
DiNGTON.     2  vols.     1913.  Net,  4Z.  4s. 

"  *  Prideaux  "   is   the    beat  work    on    Conveyancing." — Law 
Journal. 

COVENANTS.— Wurtzburg's  Law  relating  to  Covenants 
for  the  Settlement  of  a  Wife's  After-acquired  Pro- 
perty.—1912.  5s. 

CRIMINAL    LAW.  — Archbold    on    Indictments.  —  With 

Forms.    By  H.  D.  Roomb.    1916.  10s.  6d. 

Archbold's    Pleading,    Evidence    and    Practice    in 

Criminal   Cases.— Twenty-fifth   Edition.     By  H.   D. 

RooME  and  R.  E.  Ross.     1918.  Net,  21.  2s. 

Denman's  Digest  of  Criminal  Law.— Second  Edition. 

1918.  ■^«^'  1^-  5«. 


CRIMINAL  LAW—coiiHnued. 

Russell's  Treatise  on  Crimes  and  Misdemeanors.— 

Seventh  Edition.     By  W.  F.  Craies  and  L.  W.  Ker- 
shaw.    3  vols.     1909.  4Z.  10s. 
"  Indispensable  in  every  Court  of  criminal  justice  here  and  in 
our  colonies." — The  Times. 

DEATH    DUTIES.— Webster-Brown's    Finance     Acts.— 
(Estate  and  otlier  Death  Duties.)    Third  Edition.    1915. 

12s.  Gd. 
"Contains  much  practical  advice  which  will  be  of  substantial 
assistance  to  practitioners." — The  Times. 

DICTIONARY.— Wharton's   Law   Lexicon.— Twelftli  Edi- 
tion.    By  E.   A.   WuRTZBURG.     1916.  2Z.    10s. 
"  The  most  useful  of  legal  works." — Lmv  Journal. 

The    Pocket    Law    Lexicon.— Fourth  Edition.      1905. 

Net,  6s.  6d. 

"  A  wonderful  little  legal  Dictionary." — Law  Students'  Journal. 

DIGEST.— Mews'  Digest  to  End  of  1920.  ZVef,  14?. 

Full  F articular s  on  application. 
EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments.—Seventh  Edition.     1910.  II.  10s. 
"  Nowhere  has  the  subject  been  treated  so  exhaustively." — Law 
Times. 

Innes'  Digest  of  the  Law  of  Easements.— Eighth  Edi- 
tion.   1911.  75.  6i. 
ELECTIONS.— Rogers'    Parliamentary    Elections    and 
Petitions. — Nineteenth  Edition.    1918.         Net,  II.  5s. 
ELECTRICITY.— Knowles'  Law  relating  to  Electricity. 
—In  two  Parts.     Part  I.,  Electric  Lighting  and  Power; 
Part  II.,  Electric  Traction.     1911.                         21.  10s. 
The  Farts  may  he  had  separately,  each  11.  5s.  net. 

EQUITY.— Seton's   Forms   of   Judgments   and   Orders. 

With  Practical  Notes.  Seventh  Edition.  By  A.  R. 
Ingpen,  K.C,  F.  T.  Bloxam  and  H.  G.  Garrett. 
3  vols.     1912.  6?' 

"A  most  valuable  and  indispensable  work." — Law  Journal. 

Smith's    Practical    Exposition  of    the  Principles  of 
Equity.— Fifth  Edition.     1914.  21s. 

"  Useful  to  both  practitioner  and  student  alike." — J^w  Stu- 
dents' Journal. 

EVIDENCE.— Holt's  Outline  of  the  Rules  of  Evidence.- 

1917.  Nei>  1«- 

Tregarthen's  Law  of  Hearsay  Evidence.— 1915. 

^  Net,  5s. 

"  An  elaborate    and   detailed   account  of   a   very   imperfectly 
understood   topic." — Law   Quarterly  Review. 

Watson's  Law  of  Evidence.— 1917.  Net,  12s.  &d. 

EXCESS  PROFITS.    Sutcliffe's  Excess  Profits  Duty  and 

the  Cases  Decided  thereon.     1919.  7s.  &d. 


EXECUTORS.— Ingpen's  Law  relating  to  Executors  and 

Administrators.— Second  Edition.     1914.    Net,  11.  5s. 
"  The  book  may  be  recommended,  with  confidence,  as  accurate, 
practical,  and  learned." — Law  Quarterly  Review. 

Walker's  Law  relating  to  Executors  and  Adminis- 
trators.—Fifth  Edition.     1920.  Net,  ll.  5s. 

FARM.— Hopkins'  Farm  Law.— By  T.  M.  Hopkins,  Bar- 
rister-at-Law.      1920.  Net,  3s.  6d. 

FORMS.— Bowstead's  Collection  of  Forms  and  Prece- 
dents other  than  Conveyancing,  Company,  Local  Govern- 
ment and  Practice  Forms.— 2  vols.    1914.      Net,  21.  10s. 
"An     indispensable    adjunct    to    every    practising     lawyer's 
library." — Law  Journal. 

Chitty's  Forms  of  Civil  Proceedings  in  the  King's 

Bench    Division.— Fourteenth    Edition.      By  T.  W. 

Chitty,  E.  H.  Chapman  and  P.  Clark.    1912.   21.  10s. 

"  An  indispensable  adjunct  to  every  working  lawyer's  library." 

— Law   Journal. 

Daniell's   Chancery   Forms   and   Precedents.— Sixth 

Edition.    By  R.  White,  F.  E,  W.  Nichols  and  H.  G. 
Garrett.     1914.  2Z.  105. 

"  The  standard  work  on  Chancery  Procedure."— Xaw  Quarterly 
Review. 

HIRE-PURCHASE  SYSTEM.— Russell's  Practical  Manual 

of  Hire-Trade  Law.— Fifth  Edition.     1914.      7s.  6d. 

"The     book    ia    full    of    practical    suggestions." — Soliciiort' 
Journal. 

INCOME  TAX.— Aggs'  Income  Tax  Act,  1918.    With  Full 
Notes  and  an  Introduction  and  Index.  1919.  Net,  12s.  6d. 

INDUSTRIAL     COURTS.— Stoker     on     the     Industrial 
Courts  Act,  1919.  Net,  3s.  6d. 

INSURANCE.— Stone's  Insurance  and  Workmen's  Com- 
pensation Cases.— 2  vols.     1914.  Net,  21.  2s. 

"A  very  valuable  compendium  of  the  case  law  of  insurance." — 
Solicitors'  Journal. 

INTERNATIONAL  LAW.— Anthonis'  Sanctions  of  Inter- 
national Law.  1917.  Net,  Is. 
Wheaton's  Elements  of  International  Law.— Fifth 
Engiish  Edition.  By  Coleman  Phillipson,  LL.D. 
With  an  Introduction  by  the  Eight  Hon.  Sir  Frederick 
Pollock,  Bart.,  D.C.L.,  LL.D.  1916.  21. 
"Wheaton  stands  too  hi^h  for  criticism." — Law  TimfiS. 


LAND  VALUES.r-Napier's  New  Land  Taxes  and  their 

Practical  Application.— Second  Edition.   1912.    11.  Is. 

LANDLORD  AND  TENANT.— Woodfall's  Law  of  Land- 
lord and  Tenant.— Twentieth  Edition.  1920.  (Nearly 
readi/.)  Net,  21.  15s. 

"  Woodfall   ia   really  indispensable  to  the  practising  lawyer, 
of  whatever  degree  he  may  be." — Latv  Journal. 

LAW  LIST,  1920.  Net,  12s.  Gd. 

LEADING  CASES.— Petrides'  Student's  Cases,  illustra- 
livo  ot"  all  branches  of  the  Law.     1910.  12.9.  Gd. 

"  The  cases  appear  to  be  well  chosen  and  correctly  stated." — 
Solicitors'  Journal. 

Randall's  Selection  of   Leading  Cases  in  Equity.— 

1912.  10s.  Gd. 

"  One  of  the  foremost,  if  not  the  beet,  of  Equity  case  books." — 
Law  Students'  Journal. 

Shirley's  Selection  of  Leading  Cases  in  the  Common 

Law.— Ninth  Edition.     By  R.  Watson.     1913.         18s. 
"  The  selection  is  very  large,  though  all  are  distinctly  '  Leading 
Cases,'  and  the  notes  are  by  no  means  the  least  meritorioufl  part 
of  the  work." — Law  Journal. 

LEAGUE  OF  NATIONS.— Pollock  on  the  League  of 
Nations.— By  Rt.  Hon,  Sir  Feederick  Pollock,  Bt. 
1920.  Net,  10s. 

LEGAL  HISTORY.— Deans'  Student's  Legal  History.— 

Third  Edition.     1913.  10s. 

"  There  is  no  better  short  introduction  to  the  study  of  the  law." 
— Law  Notes. 

LIBEL  AND  SLANDER.— Ball's  Law  of  Libel  as  affecting 
Newspapers  and  Journalists.— 1912.  6s. 

"A  well-arranged  and  well-executed  work." — Law  Journal. 

Odgers'  Digest  of  the  Law  of  Libel  and  Slander.— 

Fifth  Edition.    1911.  H  18s. 

"  Should  be  found  on  the  shelves  of  every  practitioner." — Law 
Students'  Journal. 

LUNACY.— Heywood  and  iWassey's  Lunacy  Practice.— 

Fourth  Edition.     1911.  H  15s. 

MAGISTRATES'  PRACTICE,  1916.— By  C.  M.  Atkinson, 
Stipendiary  Magistrate  for  Leeds.  20s. 

MENTAL  DEFICIENCY.— Davey's  Law  relating  to  the 
Mentally  Defective.— Second  Edition.     1914.       10s. 
"  This  admirably  arranged  and  handy  hook."— Law  Journqt- 


MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mort- 
gages.—Eighth  Edition.  By  Sydney  E.  Williams. 
2  vols.     1912.  Net,  Zl.  Za. 

"  It  is  essentially  a  practitioner's  book,  and  we  pronounce  it 
'one  of  the  best.' '' — Law  Notes. 

NATIONAL  INSURANCE.— Watts  on  National  Insur- 
ance.—1913.  125.  ed. 

NIGERIA.— Titles  to  Land  in  Nigeria.— 1916.       Net,  30s. 

NOTARY.^Brooke's  Office  and  Practice  of  a  Notary. 

—Seventh  Edition.     By  J.  Cranstoun.    1913.     11.  10s. 

OBLIGATIONS.— Walton  on  the  Egyptian  Law  of  Obli- 
gations. A  Comparative  Study,  with  special  reference 
to  the  French  and  the  Eng-lish  Law.     2  Vols.      1920., 

Net,  21.  2s. 

PEACE  TREATY.— Picciotto  and  Wort's  Treaty  of  Peace 
with  Germany:  Clauses  affecting  Mercantile  Law. 
1919.  Net,  6s. 

PLEADING.— BuIIen  and  Leake's  Precedents  of  Plead- 
ings.—Seventh  Edition.  By  W.  Blake  Odgers,  K.C, 
and  Walter  Blake  Odgers.     1915.  21.  10s. 

"The  standard  work  on  modern  pleading." — Law  Journal. 

Eustace's  Practical  Hints  on  Pleading.— 1907.        5s. 

Odgers'  Principles  of  Pleading  and  Practice.— Eighth 

Edition.     1918.  15s. 

"The  safest  possible  guide  in  all  matters  affecting  pleading 
and  practice." — Law  Journal. 

POOR  LAW  SETTLEMENT.— Davey's  Poor  Law  Settle- 
ment and  Removal.— Second  Edition.    1913.         15*. 

POWERS.— Farwell's    Concise    Treatise   on   Powers.— 

Third  Edition.     By  C.  J.  W.  Farwell    and    F.   K. 
Archer.     1916.  i;,  155. 

PRIVATE  BILLS.— Landers'  Procedure  and  Practice 
relating  to  Private    Bills  in    Parliament.       1919. 

11.  12s. 

PRIZE  CASES.— Cases  Decided  in  the  Prize  Court  and 
on  Appeal  to  the  Privy  Council. 

Each  Part  Net,  7s.  6d. 
PROFITEERING.— The    Profiteering   Act,  1919.      Fully 
Annotated.     By  L.  W.  J.  Costello  and  R.  O'Sullivan. 
With  a  Foreword  by  C.  A.  McCurdy,  K.C,  M.P. 

Net,  5s. 

PROPERTY.— Strahan's  General  View  of  the  Law  of 

Property.— Sixth  Edition.    By  J.  A.  Strahan,  assisted 

by  J.  Sinclair  Baxter.     1919.  I65. 


RATING.— Davey's   Law   of    Rating.— With    Supplement 

bringing  the  Work  down  to  June,  1919.  Net,  ll.  10s. 

%*  The  SuppJe?nent  may  be  had  separately,  Net,  5s. 

RECEIVERS  AND  MANAGERS.— Riviere's  Law  relating 
to  Receivers  and  Managers. — 1912.  95. 

STATUTES.— Chitty's  Statutes  to  End  of  1920.    Net,  171. 
Full  Particulars  on  application. 

TORTS.— Addison's  Law  of  Torts.— Eighth  Edition.     By 
W.  E.  Gordon  and  W.  H.  Griffith.   1906.  Net,  11.  18s. 
"Essentially  the  practitioner's  text-book." — Law  Journal. 

TRADE  UNIONS.— Greenwood's  Law  relating  to  Trade 

Unions.— 1911.  10s. 

"  An  admirably  clear  exposition  of  the  law." — Law  Quarterly 
Review. 
A  Supplement  to  above,  including  the  Trade  Union  Act, 
1913.     1913.  Net,Zs.Qd. 

The  two  works  together,  net,  10s. 

TRANSPORT.— Robertson's  Ministry  ot  Transport  Act, 
1919. — With  an  Introduction  and  Notes.  6.s. 

TRUSTS  AND  TRUSTEES.— Godefroi  on  the  Law  of 
Trusts  and  Trustees. — Fourth  Edition.  By  Sydney 
E.  Williams.     1915.  11.  16s. 

"An  eminently  practical  and  useful  work." — Laio  Times. 

WAR.    Higgins'  Defensively  Armed  Merchant  Ships.— 

1917.  *.  Net,  Is. 

Page's  War  and  Alien  Enemies.— The  Law  affecting 
their  Personal  and  Trading  Rights;  and  herein  of  Con- 
traband of  War  and  the  Capture  of  Prizes  at  Sea. 
Second  Edition.     1915.  Net,  6s.  Qd. 

WILLS.— Theobald's    Concise   Treatise  on  the   Law  of 

Wills.— Seventh   Edition.      1908.  21. 

"  Indispensable  to  the  conveyancing  practitioner." — Law  Times. 

WORKMEN'S    COMPENSATION.  — Costs    under     the 

Workmen's  Compensation  Act.  —  With  Precedents. 

1915.  5s. 

Knowles'  Law  relating  to  Compensation  for  Injuries 

to  Workmen.— Third  Edition.     1912.  11. 

"  Its  merits  entitle  it  to  rank  with  the  best  of  the  treatises  on 
the  subject." — Law  Qwirterly  Review. 

Workmen's  Compensation  Reports. — A  complete  Series 
of  Reports  of  Cases  on  the  subject  of  Workmen's  Com- 
pensation.    With  Annotated  Index. 

Subscription  for  1920,  19s.  net  (post  free). 

STEVENS  &  SONS,  Ltd.,  119  k  120,  Chancery  Lane,  London. 
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